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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  Judicature 


OF  THE 


STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  MAY  TERM,  1893,  IN  THE  SEVENTY- 
EIGHTH  YEAR  OF  THE  STATE. 


No.  17,001. 

Carr  V.  The  State.  '''^    g^l 

Criminal  Law.— JS?t7<cte»ce. — Beputation  for  Peace  and  Quietude,— Mur* 
der  in  First  Degree.—Administering Poison. — Assault.^-In  a  prosecation 
for  marder  in  the  first  degree,  perpetrated  by  administering  poison, 
an  aasaalt  being  involved  in  the  infliction  of  the  injury,  it  was  error 
for  the  court  to  reject  an  offer  by  the  defendant  to  prove,  by  a  com- 
petent witness,  that  her  character  and  reputation  for  peace  and 
qaietude  were  good. 

From  the  Marion  Criminal  Court. 

F.  T.  Hord,  L.  Perkins  and  W.  H,  H.  Miller,  for  ap- 
pellant. 

A.  6.  Smithy  Attorney-General,  /.  W.  Holtzman  and 
J.  M.  Leathers f  for  the  State. 

Hacknbt,  J. — In  the  court  below  the  appellant  was 
tried,  convicted,  and  sentenced  to  a  life  imprisonment 
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upon  an  indictment  charging  her  with  the  crime  of 
murder  in  the  first  degree,  in  the  killing  of  her  child, 
Con  well  Carr,  by  administering  to  him  a  deadly  poison. 
In  the  course  of  the  trial,  and  as  a  part  of  her  defense, 
it  was  proposed  to  prove,  by  a  competent  witness,  that 
her  character  and  reputatioh  for  peace  and  quietude  were 
good.  Upon  the  objection  of  the  prosecutor,  the  evidence 
was  excluded  by  the  court  upon  the  expressed  ground 
that  such  trait  of  character  was  not  involved  in  the  of- 
fense charged. 

The  questions  by  which  such  evidence  was  sought 
were  informal,  but  as  the  objection  was  sustained  with 
express  reference  to  the  subject-matter,  and  as  objection 
is  not  made  here  as  to  the  form  of  such  questions,  we 
will  determine  the  correctness  of  the  ruling  as  made. 

In  Hall  V.  State,  132  Ind.  317,  this  court  passed  upon 
the  point  here  in  issue.  II  is  there  said:  "The  appel- 
lant offered  to  prove  his  general  reputation  for  peace  and 
quietude,  and  the  court  excluded  it.  In  this  the  court 
committed  an  error.  Evidence  of  the  general  reputation 
of  the  accused  for  peace  and  quietude  is  permissible  in 
a  prosecution  for  murder,  though  the  murder  may  have 
been  committed  by  poisoning.*' 

In  Warner  v.  State,  114  Ind.  137,  this  court  held  that 
an  assault  is  a  constituent  element  of  the  crime  of 
murder. 

In  Commonwealth  v.  Straiton,  114  Mass.  303,  the  court 
says:  ''Although  force  and  violence  are  included  in  all 
definitions  of  assault,  or  assault  and  battery,  yet,  where 
there  is  physical  injury  to  another  person,  it  is  sufficient 
that  the  cause  is  set  in  motion  by  the  defendant,  or  that 
the  person  is  subjected  to  its  operation  by  means  of  any 
act  or  control  which  the  defendant  exerts,"  citing  3  Chit. 
Crim.  Law,  799;  1  Gabbett's  Crim.  Law,  82;  Rose  Crim. 
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Ev.  (8th  ed.),  296;  3  Bl.  Com.  120,  and  notes,  and  2 
Greenl.  Ev.,  section  84. 

It  is  there  further  said:  ''If  one  should  hand  an  ex- 
plosive substance  to  another,  and  induce  him  to  take  it 
by  misrepresenting  or  concealing  its  dangerous  qualities, 
and  the  other,  ignorant  of  its  character,  should  receive 
it  and  cause  it  to  explode  in  his  pocket  or  hand,  and 
should  be  injured  by  it.  the  offending  party  would  be 
guilty  of  a  battery,  and  that  would  necessarily  include 
an  assault.  •  •  *  It  would  be  the  same  if  it  exploded 
in  his  mouth  or  stomach.  If  that  which  causes  the  in- 
jury is  set  in  motion  by  the  wrongful  act  of  the  defend- 
ant, it  can  not  be  material  whether  it  acts  upon  the  per- 
son injured  externally  or  internally,  by  mechanical  or 
chemical  force."     Regina  v.  Button ,  8  C.  and  P.  660. 

The  contrary  is  not  suggested,  but  it  is  practically  con- 
ceded, as  it  must  be,  that  the  character  for  peace  is  in- 
volved in  the  offense  of  an  assault  or  an  assault  and  bat- 
tery. This  being  true,  and  having  reached  the  conclu- 
sion that  an  assault  is  involved  in  the  unlawful  infliction 
of  an  injury  by  administering  poison,  the  action  of  the 
court  in  refusing  the  offered  evidence  was  erroneous. 

The  judgment  of  the  criminal  court  is  reversed,  with 
instructions  to  sustain  the  appellant's  motion  for  a  new 
trial. 

filed  Jane  15, 1893 ;  petition  for  a  rehearing  overraled  Sept.  27, 1893. 
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No.  16,201. 

149  Wl  Brown  et  al.  v.  Gbepe. 

Quieting  Title. — Decedent^ s  Estate, — Partitipn. —  Heirs, — Where  all 
the  heirs  of  a  deceased  person,  except  A.,  B.  and  C,  join  in  execut- 
ing a  deed  conveying  to  C.  their  interest  in  certain  of  the  land 
which  had  descended  to  them  from  said  decedent,  and  C.  afterwards 
encambers  such  land  with  a  mortgage,  which  in  due  course  of  time 
is  foreclosed  and  a  sheriff's  deed  executed  therefor,  and  subsequent 
thereto  a  partition  suit  is  brought  to  which  all  the  heirs  of  said  de- 
cedent, including  A.,  B.  and  C,  are  parties,  to  each  of  which  heirs 
partition  is  made,  except  C,  C.  having  been  impliedly  accredited 
with  the  portion  conveyed  to  him  by  deed, — ^the  purchaser  holding 
title  by  virtue  of  the  sheriff's  deed  is  entitled  tc  have  his  title  quieted 
against  A.  and  B.,  they,  by  the  partition  proceedings,  having  re- 
ceived, or  being  presumed  to  have  received,  their  due  proportion 
of  the  lands  so  descending. 

k 

From  the  Marion  Superior  Court. 

V,  Q,  Cliiford  and  W,  F.  Browder,  for  appellants. 
G,  T,  Porter  J  for  appellee. 

Howard,  J. — ^This  was  a  suit  to  quiet  title  to  a  certain 
parcel  of  land  in  the  city  of  Indianapolis,  brought  by  ap- 
pellee against  appellants.  A  demurrer  was  filed  to  the 
complaint,  which  was  overruled,  whereupon  an  answer 
followed  in  general  denial.  There  was  a  trial  by  the 
court,  a  special  finding  of  facts,  and  conclusions  of  law, 
and  judgment  for  the  appellee. 

The  first  error  assigned  by  appellants  is  the  overruling 
of  the  demurrer  to  the  complaint. 

The  complaint  alleges  that  in  1871  Joseph  Marsee  died 
intestate,  being  the  owner  of  certain  real  estate  in  the 
city  of  Indianapolis,  and  leaving  his  widow  and  eight 
children  surviving;  that  in  1873,  Elizabeth  M.  Brown, 
one  of  the  children  of  said  Joseph  Marsee,  died  testate, 
leaving  to  her  two  children,  the  appellants,  all  her  in- 
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terest  in  her  father's  .said  real  estate;  that  on  the  27th 
day  of  September,  1876,  the  widow  and  living  children 
of  said  Joseph  Marsee  (except  Joseph  W.  Marsee)  and 
Ignatius  Brown,  widower  of  said  Elizabeth  Brown,  ex- 
ecuted to  said  Joseph  W.  Marsee  a  warranty  deed  for  a 
certain  part  of  the  land  inherited  by  them  from  said 
Joseph  Marsee,  which  part  so  deeded  to  Joseph  W. 
Marsee  is  called,  for  convenience  of  reference,  parcel 
*'A";  that  at  the  date  of  the  execution  of  said  deed,  the 
appellants  were  minors,  and  had  no  legally  appointed 
guardian;  that  afterwards,  Joseph  W.  Marsee  borrowed 
of  Albert  G.  Porter,  as  guardian  of  appellee,  then  a 
minor,  the  sum  of  twelve  hundred  dollars,  giving  as  se- 
curity therefor  a  mortgage  on  said  parcel  "A";  that  said 
money  was  used  to  erect  a  dwelling  and  make  other  im- 
provements on  said  parcel  ''A",  and  that  the  said  Joseph 
W.  Marsee  went  into  exclusive  possession  of  said  parcel 
"A,"  and  thereafter  resided  thereon  with  his  family; 
that  one  purpose  of  the  execution  of  said  deed  was  to  put 
said  Joseph  W.  Marsee  in  the  exclusive  possession  of 
said  parcel  ''A,"  as  an  agreed  partition,  so  far  as  said 
parties  thereto  could  effect  said  purpose;  that  on  the  31st 
day  of  January,  1883,  a  partition  suit  was  brought,  to 
which  all  the  heirs  of  said  Joseph  Marsee,  including  Jo- 
seph W.  Marsee,  and  also  including  appellants,  were  par- 
ties, in  which  all  the  lands  then  owned  by  said  parties,  as 
derived  by  them  from  their  said  ancestor,  Joseph  Marsee, 
except  said  parcel  "A,"  were  partitioned  amongst  them, 
except  that  no  share  was  set  apart  to  said  Joseph  W. 
Marsee;  that  on  the  11th  day  of  March,  1885,  said  mort- 
gage debt  of  Joseph  W.  Marsee  being  due  and  unpaid, 
appellee,  having  now  become  of  full  age,  brought  suit 
against  him  for  the  foreclosure  of  said  mortgage  on  said 
parcel  '*A'';  that  said  mortgage  was  foreclosed,  and  such 
proceedings  were  had  that  appellee  purchased  said  parcel 
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'*A"  at  sheriff's  sale,  and  afterwards,  on  July  22,  1886, 
received  a  sheriff  fs  deed  therefor  and  took  possession  of 
said  parcel;  that  said  parcel  ''A"  is  not  in  excess  in 
value  of  the  share  of  the  estate  of  which  said  Joseph 
Marsee  died  seized,  to  which  the  said  Joseph  W.  Marsee 
was  entitled  as  heir;  that  the  real  estate  set  off  to  appel- 
lants is  the  full  share  of  the  estate  of  said  Joseph  Marsee 
to  which  appellants  are  entitled  as  devisees  of  their 
mother,  Elizabeth  M.  Brown,  heir  of  said  Joseph  Mar- 
see; concluding  with  a  prayer  to  quiet  title  in  appellee  ito 
said  parcel  ''A,"  as  against  appellants. 

From  the  averments  of  the  complaint,  it  thus  appears 
that  the  appellants  were  not  parties  to  the  deed  by  which 
parcel  ''A"  was  conveyed  to  Joseph  W.  Marsee.  Neither 
were  they  parties  to  the  foreclosure  suit  by  which  Joseph 
W.  Marsee's  title  passed  to  appellee.  And  so,  at  first 
glance,  it  would  seem  that  the  interest  of  appellants  in 
parcel  ''A",  as  heirs  to  Joseph  Marsee's  estate,  still  re- 
mains good,  and  that  the  demurrer  should  have  been 
sustained.  But  it  also  appears  from  the  complaint  that 
the  appellants  were  parties  to  the  partition  suit;  that  a 
share  of  the  ancestral  land,  other  than  parcel  "A,"  was 
set  apart  to  them,  of  which  they  took  possession,  and 
which  they  still  hold;  that  no  share  was  set  apart  to  Jo- 
seph W.  Marsee,  the  holder  of  parcel  ''A,"  although  he 
also  was  a  party  to  that  suit;  that  parcel  ''A"  was  in 
value  no  more  than  the  just  share  of  the  original  estate 
of  Joseph  Marsee,  to  which  Joseph  W.  Marsee  was  en- 
titled as  one  of  the  heirs;  and  that  the  share  set  apart  to 
appellants  was  the  full  share  of  said  original  estate  to 
which  they  were  entitled  as  devisees  of  their  mother,  be- 
ing the  share  to  which  she  would  have  been  entitled  as 
heir,  if  she  were  living.  All  parties  in  interest  as  heirs 
of  the  original  estate  were  brought  into  the  partition  suit; 
no  attempt  was  made  to  include  parcel  ''A"  in  the  par- 


MAY  TERM,  1898. 


BrowB  et  al,  v,  Grepe. 


tition;  and  while  Joseph  W.  Marsee,  to  whom  the  parcel 
had  been  deeded  by  the  adult  heirs,  was  a  party  to  the 
sait,  yet  nothing  was  set  apart  to  him.  It  is  therefore 
clear  that  the  equities  of  all  the  heirs  to  Joseph  Marsee's 
estate  were  considered,  and  partition  made  accordingly. 

In  thii3  State  there  is  no  longer  a  distinction  in  plead- 
ing and  practice  between  actions  at  law  and  suits  in 
equity;  so- that  the  courts,  having  general  jurisdiction, 
may  determine  the  legal  and  equitable  rights  of  all  the 
parties  to  the  record.  RoiU  v.  King,  103  Ind.  555  (557), 
and  cases  cited. 

The  court  before  which  the  partition  proceedings  were 
brought  had  full  power  to  determine  all  the  rights  of  the 
parties,  and  to  determine  their  respective  ownerships  in 
the  ancestral  estate.  The  presumption  must  be  that  this 
was  done;  and  the  complaint  in  this  case  avers  positively 
that  it  was  done.  We  think,  therefore,  that  the  com- 
plaint states  a  good  cause  of  action  to  quiet  title  in  ap- 
pellee to  the  land  in  question,  and,  hence,  that  the  de- 
murrer was  properly  overruled. 

The  facts  found  by  the  court  are  those  stated  in  the 
complaint,  with  some  additional  findings,  not  materially 
changing  their  effect.  The  court  finds  that  at  the  time 
the  loan  was  made  to  Joseph  W.  Marsee  by  Albert  G. 
Porter,  guardian,  which  was  before  the  partition  suit, 
the  said  Joseph  W.  Marsee  told  the  said  Albert  G. 
Porter  that  appellants  had  a  claim  upon  the  land,  and 
that  thereupon  the  said  Albert  Q.  Porter  insisted  that  the 
•said  parcel  *'A"  should  be  enlarged  from  37  feet  to  60 
feet  in  width,  to  make  the  security  suflScient,  over  and 
above  the  interest  of  the  appellants  in  said  parcel,  which 
was  done.  This  only  shows,  what  is  quite  apparent 
otherwise,  that  until  the  respective  rights  of  the  parties 
were  settled  in  the  partition  suit,  the  appellants  had  the 
same  interest  in  parcel  "A"  that  they  had  in  the  re- 
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mainder  of  the  ancestral  estate,  their  undivided  interest 
as  heirs  and  devisees.  This  interest,  however,  as  we 
have  seen,  was  afterwards  determined  and  set  apart  to 
them  in  t^ie  partition  suit;  they  took  exclusive  possession 
of  their  said  allotment,  and  have  held  it  ever  since. 

It  follows  that  the  conclusions  of  law  found  by  the 
court,  in  favor  of  appellee,  were  correct,  and  that  the 
judgment  in  her  favor  should  be  aflBrmed. 

Judgment  affirmed. 

Filed  May  22, 1893 ;  petition  for  a  rehearing  oyerruled  Sept.  20, 1893. 


17,017. 

SwAIN   V,  FULMER   ET   AL. 

185       8 

25L-^  Municipal  CJorpobation. — Statute  Construed, — ConstrueHon  of  Seioer, 

135       8  — Notice, — Due  Process  of  Law, —  Constitutional  Law, — The  act  of 

1  1893  relating  to  the  constraction  of  sewers,  the  giving  of  notice  of 

the  work  to  be  done,  describing  in  such  notice  the  boundary  lines 
of  the  district  or  area  intended  to  be  drained  and  to  be  assessed  for 
the  costs  of  th^  same,  and  fixing  a  day  on  which  remonstrances  will 
be  heard,  is  constitutional,  the  notice  required  by  the  statute  being 
ample  to  the  property-holders  of  the  district,  and  ample  opportunity 
being  giyen  to  the  property-owners  to  be  heard. 

From  the  Marion  Circuit  Court. 

G,  M,  Cooper  J  for  appellant. 

A,  C,  Harris,  B,  K,  Elliott  and  W,  F,  Elliott,  for  ap- 
pellees. 

Coffey,  J. — Section  8,  Acts  of  1893,  p.  61,  an  act  con- 
cerning  cities,  provides,  among  other  things,  that  when- 
ever the  board  of  public  works  shall  order  the  construc- 
tion of  any  local  sewer  or  drain,  it  shall  cause  the  neces- 
sary drawings  and  specifications  for  such  work  to  be  pre- 
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pared  and  filed  in  such  office,  and  shall  cause  a  notice  of 
the  adoption  of  the  resolution  ordering  the  work  to  be 
done  to  be  published  in  some  daily  newspaper  of  general 
circulation  in  such  city,  once  a  week,  for  two  weeks. 
Such  notice  shall  name  a  date  after  the  last  day  of  pub- 
lication, at  which  such  board  will  receive  and  hear  re- 
monstrances from  persons  interested  in  or  affected 
thereby. 

On  the  date  set  the  board  shall  consider  such  remon- 
strances, if  any,  and  thereupon  take  final  action,  con- 
firming, modifying  or  rescinding  their  original  resolu- 
tion. Such  action  shall  be  final  and  conclusive  on  all 
persons.  If  such  original  resolution  be  confirmed  or 
modified,  the  board  is  required  to  cause  a  notice  to  be 
published  in  such  city  once  a  week,  for  two  weeks,  in- 
forming the  public  and  contractors  of  the  general  nature 
of  the  work,  and  of  the  fact  that  the  drawings  and  speci- 
fications are  on  file  in  the  office  of  the  board,  and  calling 
for  sealed  proposals  for  such  work  by  a  day  not  earlier 
than  ten  days  after  the  first  of  said  publications. 

Whenever  such  sewer  or  drain  shall,  from  its  size  and 
character,  be  intended  and  adopted,  not  only  for  use  by 
the  owners  of  abutting  property  along  the  line  of  such 
aewer  or  drain,  but  is  also  intended  and  adapted  to  re- 
ceive sewage  from  collateral  drains  already  constructcrd, 
or  which  may  be  constructed  in  the  future,  then  the 
board  of  public  works  shall  prepare  a  map,  which  will 
give  thereon  the  exact  course  of  said  proposed  sewer, 
and  its  appurtenances,  and  which  will  clearly  show,  by 
boundary  lines,  the  total  area  or  district  to  be  drained 
and  to  be  assessed  for  the  construction  of  said  sewer;  it 
shall  prepare  all  necessary  profiles,  drawings,  and  speci- 
fications for  such  work,  which  map/profile,  drawing,  and 
specifications  shall  be  placed  on  file  in  the  office  of  said 
board;  it  shall  also  publish  a  notice  of  the   adoption  of 
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the  resolution  ordering  the  work  to  be  done,  and  shall 
describe  in  such  resolution  and  in  such  notice  the  bound- 
ary lines  of  the  district  or  area  intended  to  be  drained 
by  such  sewer  and  to  be  assessed  for  the  cost  of  the  same, 
and  such  publication  of  the  adoption  of  said  resolution 
shall  constitute  a  legal  notice  to  all  owners  or  holders  of 
property,  or  persons  having  valuable  interests  therein, 
within  the  bounds  of  the  district  or  area  described,  that 
such  property  in  said  district  or  area  will  be  assessed  for 
the  construction  of  such  sewer.  The  publication  is  re- 
quired to  be  made  in  some  daily  newspaper  published  in 
the  city,  once  each  week,  for  two  weeks,  and  shall  name 
a  date  after  the  last  day  of  publication,  at  which  the 
board  will  receive  or  hear  remonstrances  from  persons  in- 
terested in,  or  affected  by,  the  construction  of  the  sewer. 
On  the  date  set,  the  board  is  required  to  consider  the  re- 
monstrances, if  any  are  presented,  and  take  final  action 
confirming,  modifying,  or  rescinding  its  original  resolu- 
tion. Such  action  is  made  final  and  conclusive  on  all 
property  holders  in  the  district  intended  to  be  drained 
and  assessed. 

Section  10,  of  the  same  act,  provides  that  whenever, 
in  the  opinion  of  such  board,  any  sewer  or  drain  ordered 
to  be  constructed,  or  any  enlargement  of  one  already 
constructed,  shall,  from  its  size  and  character,  be  in- 
tended and  adapted,  not  only  for  use  by  abutting  prop- 
erty holders  along  the  line  of  such  drain  or  sewer,  but  is 
also  intended  and  adapted  for  receiving  sewerage  from 
collateral  drains  already  constructed,  or  which  may  be 
constructed  in  the  future,  then,  and  in  that  case,  such 
board  shall  make  a  division  of  the  cost  of  such  work.  So 
much  of  said  cost  as  shall  be  equivalent  to  the  construc- 
tion of  an  adequate  local  sewer,  not  adapted  to  receive 
sewage  from  collateral  drains  or  sewers,  shall  be  paid 
for  exclusively  by  the  abutting  property  holders  in  the 
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same  manner  and  to  the  same  extent  as  local  sewers  are 
paid  for  by  them.  The  excess  of  cost,  over  and  above 
what  would  be  equivalent  to  the  cost  of  a  local  sewer, 
shall  be  assessed  against  each  piece  of  property  in  the 
district  or  area  to  be  drained,  in  the  proportion  its  area 
bears  to  the  total  area  of  the  district,  including  abutting 
property  holders,  as  well  as  the  holders  not  situated  on 
the  line  of  such  drain  or  sewer.  ' 

Acting,  under  these  statutory  provisions,  the  board  of 
public  works,  of  the  city  of  Indianapolis,  on  the  1st  day 
of  March,  1893,  passed  a  resolution  having  in  view  the 
construction  of  a  large  sewer  designed  to  carry  an  un- 
usual quantity  of  water,  and  to  drain,  by  collateral 
drains  or  sewers,  a  large  area  in  the  city,  consisting  of 
property  not  abutting  upon  the  line  of  the  proposed 
sewer.  All  the  notices  provided  for  by  the  statute  were 
given  and  such  proceedings  were  had  as  resulted  in  a 
contract  with  the  appellees  for  the  performance  of  the 
work.  The  appellees  being  engaged  in  the  construction 
of  the  sewer,  the  appellant,  who  owns  property  liable  to 
be  assessed  to  pay  for  the  work,  but  not  abutting  on  the 
line  of  the  sewer,  seeks  to  enjoin  them  from  the  perform- 
ance of  further  work,  upon  the  alleged  ground  that  the 
statute  above  referred  to  violates  the  constitution  of  the 
State,  and  is  for  that  reason  void.  To  his  complaint  for 
an  injunction,  the  circuit  court  sustained  a  demurrer, 
from  which  decision  he  appeals  to  this  court. 

His  contention  is  that  the  statute  is  unconstitutional 
for  the  reasons: 

First,  That  the  notice  provided  for  by  the  statute  is 
insuflScient  and  incomplete,  and  is  equivalent  to  an  en- 
tire absence  of  notice. 

Second.  That  the  mode  prescribed  for  assessing  the 
benefits  is  arbitrary,  unequal,  and  unjust,  having  no 
reference  to  the  cash  value  of  the  property  to  be  assessed. 
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It  is  well  settled  that  a  statute  which  provides  for  the 
imposition  of  a  burden  upon  the  property  of  the  citizen, 
without  notice  to  him  and  without  an  opportunity  to  be 
heard,  is  invalid.  To  warrant  the  imposition  of  such  a 
burden,  notice  and  an  opportunity  to  be  heard  must  be 
provided  for  either  by  the  statute  authorizing  such  bur- 
den, or  by  some  other  statute.  But  the  kind  of  notice 
and  the  manner  of  giving  it  are  matters  of  purely  legis- 
lative discretion  and  control. 

Inrty  eic.^  Village  of  Middletovm,  82  N.  Y.  196;  Tide' 
water  Co.  v.  Coster,  18  N.  J.  Eq.  518;  2  Dillon's  Munic. 
Corp.,  section  802a;  Mills  on  Eminent  Domain,  section 
98. 

Where  a  statute  provides  for  constructive  notice,  as  by 
publication,  such  notice  is  sufficient.  Elliott  on  Roads 
and  Streets,  152;  2  Dillon's  Munic.  Corp.,  section  804; 
Scott  V.  Brackett,  89  Ind.  413;  Parr  v.  State,  for  Use, 
103  Ind.  648. 

The  contention  of  the  appellant,  to  the  effect  that  each 
property-holder  to  be  assessed  must  be  named  in  the  no- 
tice, can  not  be  sustained.  It  would  be  difficult,  if  not 
impossible  for  the  board  of  public  works,  in  a  large 
territory  to  be  drained,  covered  by  a  populous  city,  to 
ascertain  the  names  of  all  persons  owning  or  having  an 
interest  in  the  property  to  be  assessed.  The  requirement 
contended  for  by  the  appellant  has  never,  to  our  knowl- 
edge, been  deemed  necessary. 

The  notice  provided  for  by  this  statute  and  the  oppor- 
tunity to  property  holders  to  be  heard  seem  to  us  to  be 
ample  and  wholly  unobjectionable. 

It  seems  to  be  an  admitted  fact  that  no  system  of  assess- 
ments for  local  improvements  can  be  devised  which  will 
be  absolutely  perfect,  and  which  will,  in  all  cases,  secure 
perfect  equality  and  exact  justice.  The  most  that  can  be 
expected  is  that  a  system,  when  devised,  shall  approxi- 
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mate,  as  nearly  as  may  be  under  the  circumstances, 
to  equality,  proportionate  to  the  benefits  received  among 
those  to  be  assessed. 

The  assumption,  by  the  appellant,  that  the  statute  un- 
der  immediate  consideration  creates  a  system  which  is 
arbitrary,  unequal,  and  unjust  because  the  property  is 
not  assessed  in  proportion  to  its  cash  value  is,  we  think, 
erroneous.  If  all  the  property  within  a  given  area  stands 
in  equal  need  of  drainage^  the  benefits  received  by  each 
parcel  of  equal  area  will  generally  be  equal.  It  is  true 
that  some  property,  of  less  value  than  other  property  in 
the  same  district,  may  receive  greater  benefit  because  its 
small  value  may  arise  from  the  difficulty  of  draining  it, 
while  the  other  property  may  be  more  valuable  because 
it  does  not  need  drainage.  But  where  all  the  property 
within  a  given  district  stands  in  equal  need  of  drainage, 
we  can  conceive  of  no  more  equitable  mode  of  assessing 
the  benefits  derived  from  such  drainage  than  to  assess  it 
according  to  the  area  possessed  by  each  owner.  Such  a 
mode  of  assessment  has  often  been  sustained  by  the 
courts. 

Upon  this  subject  Judge  Dillon  says:  "Whether  the 
expense  of  making  such  improvements  shall  be  paid  out 
of  the  general  treasury,  or  be  assessed  upon  the  abutting 
property,  or  other  property  specially  benefited,  and,  if 
in  the  latter  mode,  whether  the  assessment  shall  be  upon 
all  property  found  to  be  benefited,  or  alone  upon  the 
abutters,  according  to  frontage  or  according  to  the  area 
of  their  lots,  is  according  to  the  present  weight  of 
authority,  considered  to  be  a  question  of  legislative  ex- 
pediency, unless  there  is  some  special  restraining  con- 
stitutional provision  upon  the  subject."  2  Dillon's 
Munic.  Corp.,  sections  752  and  761. 

In  the  case  of  Johnson  v.  DueVy  21  S.  W.  Rep.  800,  an 
assessment  according  to   area,  and   without    regard  to 
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value,  to  pay  the  benefits  derived  from  the  construction 
of  a  sewer,  was  sustained.  This  system  of  assessment 
was  also  sustained  in  the  following  cases:  City  of  St. 
Joseph  V.  Farrelly  17  S.  W.  Rep.  497;  Wallace  v.  SheUon, 
14  La.  Ann.  498;  McOehee  v.  Mathis,  21  Ark.  40;  Daily 
V.  Swope,  Ouar.,  47  Miss.  367;  City  of  St.  Louis  v. 
Deters,  36  Mo.  456. 

The  case  of  Thomas  v.  Oain,  35  Mich.  155,  seems  not 
to  be  in  line  with  the  weight  of  authority  upon  this  sub- 
ject, but  even  that  case  does  not  hold  that  the  benefits 
derived  from  the  construction  of  a  sewer  may  not  be 
assessed  according  to  the  area  of  the  lots  owned  by  those 
benefited.  In  the  course  of  the  opinion  in  that  case,  the 
learned  judge  who  wrote  it  says:  "In  what  has  here 
been  said,  it  is  not  intended  to  decide,  or  to  intimate, 
that  a  sewer  tax  may  not,  under  some  circumstances, 
be  lawful  though  apportioned  by  the  area  of  the  lots 
assessed.'' 

The  statute  under  consideration  in  this  ca^  differs 
widely  from  the  statute  considered  in  the  case  of  Thomas 
V.  Oain,  supra. 

In  our  opinion,  the  statute  under  consideration  is  not 
subject  to  the  constitutional  objections  urged  against  it, 
and  that  it  is  a  valid  legislative  enactment.  It  follows 
from  this  conclusion  that  the  circuit  court  did  not  err  in 
sustaining  the  demurrer  of  the  appellees  to  the  appel- 
lant's complaint  in  this  case. 

Judgment  affirmed. 

Filed  Jane  16, 1893. 
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No.  16,202. 

Gabard  V.  Gababd. 

Plbading.  —  Indeifinitness,  —  Bemedy, —  Motion,  —  Practice,  —  Where  a 
complaint  is  indefinite,  the  proper  remedy  is  by  motion  to  make 
more  specifiCi  and  if  such  motion  is  not  made,  the  defect  is  cared  by 
judgment. 

Trial. — By  Jvry.^By  Court, — Case  of  Equitable  Cognixance, — It  is  not 
error  for  the  coort  to  submit  a  case  of  exclusive  equitable  cogniz- 
ance to  a  jury,  for  a  finding  of  the  facts,  when  done  solely  for  the 
information  of  the  court,  and  the  verdict  of  the  jury  is  treated 
merely  as  advisory,  and  the  court  makes  its  own  finding,  such  that 
were  all  the  jury  proceedings  stricken  from  the  record,  tiiere  would 
still  be  left  a  complete  trial,  finding,  and  judgment. 

New  Tkial. — Premature  Motion  Baises  no  Qti^stion, — Equity^ — Jury, — 
Where  a  court  submits  a  case  of  exclusive  equitable  cognizance  to 
a  jury  for  the  finding  of  the  facts,  for  its  information,  the  trial  of  the 
cause  is  not  ended  until  the  finding  of  the  court  is  made,  and  there 
can  not  properly  be  a  motion  for  a  new  trial  until  the  first  trial  is 
ended.  The  overruling  of  a  premature  motion  for  a  new  trial  can 
raise  no  question  on  appeal. 

SiTPREMB  Court. — Jurisdiction. — Equity, — ^The  jurisdiction  of  all  cases 
of  exclusive  equitable  cognizance  is,  on  appeal,  in  the  Supreme 
Court. 

From  the  Hamilton  Circuit  Court. 

W.  R.  Fertig,  H.  J.  Alexander  and  /.  A.  Roberts y  for 
appellant. 

Q.  Shirts  and  J.  A.  Kilboume,  for  appellee. 

HowABD,  J. — ^This  was  an  action  to  declare  a  trust  in 
the  proceeds  of  the  sale  of  real  estate,  also  for  an  ac- 
counting and  for  damages  for  the  conversion  of  such  pro- 
ceeds. 

The  complaint  was  in  three  paragraphs;  the  first  par- 
agraph was  for  an  accounting  for  value  of  land  sold,  also 
rents,  profits,  and  interest,  and  for  money  had  and  re- 
ceived.    The  third  paragraph  was  similar  to  the  first. 

The  second  paragraph  alleged  that  in  the  year  1883, 
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and  prior  thereto,  appellee  was  the  owner  of  certain  land, 
described  in  the  complaint,  situated  in  Shelby  county, 
in  this  State;  that  in  October  of  that  year  one  David 
Talbert  became  the  purchaser  of  said  land  for  the  sum  of 
four  thousand  dollars,  for  which  sum  he  executed  his 
notes  to  appellee,  due  in  five  years  from  date,  and  se- 
cured by  mortgage  on  said  real  estate;  that  it  was  at  the 
same  time  agreed  between  said  Talbert  and  appellee,  that, 
in  lieu  of  interest,  said  Talbert  should  pay  to  appellee 
two  hundred  and  forty  dollars  rent,  and  pay  all  taxes, 
and  that  if,  at  the  end  of  said  five  years,  he  should  not 
desire  to  pay  said  purchase  price,  he  was  to  deed  back 
said  land  to  appellee,  or  to  any  person  appellee  should 
direct,  and  appellee  should  surrender  said  notes  and 
mortgage;  that  a  short  time  after  said  sale  appellee  emi- 
grated to  the  State  of  Missouri,  where  he  continued  to 
reside  until  November,  1889;  that  appellee  appointed  ap- 
pellant, who  is  his  son,  as  his  agent  to  collect  the  rents 
and  remit  the  same  to  him;  that  afterwards,  in  Febru- 
ary, 1884,  appellant  represented  to  appellee  that  if  he 
could  exchange  said  Shelby  county  lands  for  lands  in 
Hamilton  county,  where  appellant  then  resided,  as  much 
rent  could  be  realized,  and  it  could  be  more  conveniently 
collected  and  with  less  expense;  that  pursuant  to  said 
request  appellee  transferred  said  notes  and  mortgage  to 
appellant,  in  February,  1884;  that  as  appellee  was  then 
a  citizen  of  Missouri,  and  intended  to  continue  his  resi- 
dence in  that  State,  as  a  matter  of  convenience  said  lands 
were  to  be  conveyed  to  appellant,  as  trustee  for  appellee, 
in  order  that  appellant  could  control  business  connected 
therewith,  with  more  convenience,  and,  in  the  event  of 
sale  or  exchange  for  other  lands,  could  execute  convey- 
ance therefor  without  sending  papers  to  appellee  in  a 
distant  State;  that  on  March  8,  1884,  appellant  sur- 
rendered to  said  Talbert  said  notes  and  mortgage  and  re- 
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ceived  a  deed  for  said  land,  executed  to  himself;  that 
appellant  held  said  title  for  said  lands  until  August  30, 
1886,  when  he  exchanged  said  lands  for  other  lands  in 
Hamilton  county,  the  title  to  which  last  lands  appellant 
had  also  executed  in  his  name,  without  the  knowledge  or 
consent  of  appellee;  that  appellant  continued  to  send  parts 
of  the  rent  to  appellee  after  said  conveyance,  and  appel- 
lee had  no  knowledge  that  appellant  had  taken  said  last 
named  conveyance  to  himself  until  November,  1889, 
when  appellee  removed  from  Missouri  to  said  county  of 
Hamilton,  for  the  purpose  of  taking  possession  and  oc- 
cupying said  lands,  at  which  time  he  first  learned  that 
appellant  had  taken  the  conveyance  of  said  lands  in  his 
own  name,  and  claimed  to  be  the  owner  thereof,  and  re- 
fused to  surrender  the  same  to  appellee;  that  said  Shelby 
county  lands  belonged  to  appellee;  that  appellant  had  no 
interest  in  them  whatsoever;  that  the  deed  executed  to 
appellant  was  executed  to  him  as  the  trustee  of  appellee, 
and  for  no  other  or  different  purpose;  that  said  lands 
were  of  the  value  of  four  thousand  dollars;  that  appel- 
lant sold  and  conveyed  said  lands,  received  the  consid- 
eration therefor,  and  converted  the  same  to  his  own  use, 
and  has  hitherto  and  still  refuses  to  pay  the  same  over 
to  appellee,  with  the  fraudulent  intent  and  purpose  of 
cheating,  defrauding,  and  wronging  appellee  out  of  his 
just  rights;  demanding  judgment  and  filing  a  bill  of  par- 
ticulars. 

Appellant,  in  his  argument  for  the  demurrer  to  this 
paragraph  of  complaint,  contends  that  the  paragraph  is 
indefinite  and  uncertain  in  this,  that  it  is  not  possible  to 
tell  from  it  whether  the  suit  was  for  the  conversion  of 
the  notes  and  mortgage,  or  the  conversion  of  the  Shelby 
county  lands,  or  for  the  conversion  of  the  lands  in  Ham- 
ilton county. 

Vol.  135—2 
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If  the  complaint  were  indeed  indefinite  in  this  or  any 
other  respect,  the  proper  remedy  would  have  been  a  mo- 
tion to  make  more  specific.  It  is  true  that  the  paragraph 
is  not  so  d'efipiite  as  would  be  desirable,  but  there  was  no 
motion  to  make  it  more  definite,  and  that  defect  is  cured 
by  the  finding.  Neither  does  the  demurrer  lie  by  reason 
of  there  being  no  demand  shown  in  the  paragraph.  It 
is  the  law  that  when  a  conversion  by  a  trustee  is  alleged, 
no  demand  is  necessary.  Hon,  Exec.,  v.  Hon,  70  Ind. 
135. 

More  serious  questions  arise  in  considering  the  reas- 
ons given  in  the  motion  for  a  new  trial. 

One  of  these  reasons  is  that  the  court  overruled  appel- 
lant's motion  to  submit  the  issues  joined  in  the  second 
paragraph  of  the  complaint  to  the  court  for  trial,  without 
a  jury.  Appellant  contends  that  these  issues  were  of 
purely  equitable  jurisdiction,  and  we  are  inclined  to 
agree  with  him.  Yet,  while  section  409,  R.  S.  1881, 
provides  that  issues  of  law  and  issues  of  fact,  in  causes 
that,  prior  to  the  18th  day  of  June,  1852,  were  of  exclu- 
sive equitable  jurisdiction,  shall  be  tried  by  the  court, 
the  same  section  also  provides  that,  in  all  such  cases, 
the  court,  in  its  discretion,  for  its  information,  may 
cause  any  question  of  fact  to  be  tried  by  a  jury.  But  as 
such  trial  by  the  jury  is  simply  for  the  information  of 
the  court,  it  may  be  wholly  disregarded  by  the  court, 
and,  whether  regarded  or  not,  it  is  necessary,  in  such 
cases,  that  the  court  make  its  own  finding;  insomuch 
that  were  all  the  jury  proceedings  stricken  from  the  rec- 
ord, there  would  still  be  a  complete  trial,  finding  and 
judgment  of  the  court  left.  This  is  what  the  court  seems 
to  have  done  in  this  case.  The  verdict  of  the  jury  is 
treated  as  advisory,  and  as  a  source  of  information,  but  the 
court  is  careful  to  make  its  own  finding,  viz. :  "And  the 
court,  being  advised  of  and  concerning  the  verdict  of  the 
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jury  in  this  cause,  does  now  find  for  the  plaintiff;  and 
that  the  plaintiff  recover  of  the  defendant,"  etc. 

In  Ikerd  v.  Beavers^  106  Ind.  483,  Judge  Mitchell 
said:  "In  Evans  v.  Nealis,  87  Ind.  262,  this  court,  in 
speaking  oi  Hendricks  y.  Frank,  86  Ind.  278,  said:  *If 
the  court,  instead  of  rendering  judgment  upon  the  ver- 
dict, had  only  treated  it  as  advisory,  and  made  its  own 
finding,  ♦  ♦  ♦  there  would  have  been  no  error  in 
thus  submitting  the  facts  to  the  jury,  there  being  no  con- 
clusiveness in  the  verdict.'  ♦  ♦  •  Where  the  court, 
in  a  case  of  equitable  jurisdiction,  over  objection,  sub- 
mits the  issues  to  a  jury  as  in  a  law  case,  and  renders 
judgment  upon  the  verdict  without  making  its  own  find- 
ing, it  is  error.  Lake  v.  Lake,  99  Ind.  339,  and  cases 
cited. 

"Where,  however,  as  in  this  case,  the  issues  are  sub- 
mitted  to  the  court,  and  a  jury  is  called  to  inform  the 
court  as  to  the  facts  merely,  if  without  objection,  the 
court  takes  the  advice  of  a  jury  by  means  of  a  general 
verdict,  making  its  own  finding,  treating  such  verdict  as 
advisory  merely,  it  is  not  reversible  error.  Farmers* 
Bank,  etc.,  v.  Butterfield,  100  Ind.  229;  Evans  v.  Nealis, 
supra,'*     See,  also,  Platter  v.  Board,  etc,  103  Ind.  360. 

In  the  case  at  bar,  the  court  took  the  advice  of  the  jury 
by  means  of  a  general  verdict,  making  its  own  finding, 
and  treating  such  verdict  as  advisory  merely. 

If,  however,  the  verdict  of  the  jury  was  merely  advisory, 
the  case  being  of  equity  jurisdiction,  and  the  court  made  its 
own  finding,  upon  which  finding  alone  the  judgment 
rests,  it  would  appear  that  the  trial  of  the  cause  was  not 
ended  until  after  the  finding  of  the  court  was  made.  But 
the  motion  for  a  new  trial  was  made  before  the  finding 
of  the  court,  and  hence  came  too  soon;  for  there  can  be 
no  motion  for  a  new  trial  until  the  first  trial  is  ended. 
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**The  trial  has  not  ended  until  the  court  has  made  its 
finding  upon  the  issues  on  trial.  It  is  not  necessary  for 
the  court  to  state  its  finding,  except  generally,  for  the 
plaintiff  or  defendant,  unless  one  of  the  parties  request 
the  court  to  state  the  facts  in  writing  and  its  conclusions 
of  law  thereon.  *  *  *  There  was  no  error  in  over- 
ruling the  motion  for  a  new  trial.  Whether  any  grounds 
for  a  new  trial  existed  and  were  stated  in  the  motion  we 
do  not  examine.  The  motion  was  made  before  there  had 
been  any  finding  by  the  court."  Pence  v.  Garrison,  93 
Ind.  345. 

*'As  the  motion  for  a  new  trial,  the  overruling  of  which 
is  assigned  as  error  here,  was  made  before  the  court 
made  its  finding,  it  presents  no  question  for  our  consid- 
eration.'*     Ikerd  v.  Beavers,  supra. 

Following  these  authorities,  we  must  hold  that  the 
overruling  of  the  motion  for  a  new  trial  in  the  case  at 
bar  presents  no  question  for  consideration. 

Yet,  as  some  apparent  irregularities  occurred  in  the 
pleadings  and  on  the  trial,  we  have  carefully  gone  over 
the  reasons  given  by  appellant  in  his  motion  for  a 
new  trial,  and  we  find  nothing  that  would  have  justified 
the  court  in  granting  the  prayer  of  the  motion,  had  it 
been  made  at  the  proper  time.  Appellant  is  certainly 
mistaken  in  claiming  that  there  was  not  sufficient  evi- 
dence to  support  the  finding.  While  there  is  some  con- 
tradiction in  parts  of  appellee's  testimony,  yet  there  is 
sufficient  explicit  testimony  to  sustain  the  issues  in  favor 
of  appellee.  The  evidence  shows  that  appellant  held  the 
title  to  the  Shelby  county  lands  as  trustee  for  appellee, 
and  that  this  trust  was  disavowed  after  appellant  ex- 
changed this  trust  estate  for  the  Hamilton  county  lands 
and  took  the  deed  for  the  latter  in  his  own  name,  and 
when  he  ceased  to  remit  rent  to  appellee.     That  a  trust 
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resulted  in  favor  of  appellee  and  against  appellant,  as 
soon  as  the  latter  took  the  deed  for  the  Shelby  county 
lands,  see  Prow  y^Prow,  133  Ind.  340,  32  N.  E.  Rep. 
1121. 

The  instructions  seem  to  have  been  full  and  fair  state- 
ments of  the  law  applicable  to  the  case,  part  of  them  be- 
ing given  by  the  court  on  its  own  motion,  part  on  appel- 
lee's motion,  and  part  on  appellant's  motion.  Instruc- 
tion seven,  given  by  the  court,  may  be  subject  to  criticism, 
for  the  reasons  given  by  appellant,  but  it  could  do  him 
no  harm,  for  the  earliest  date  when  the  disavowal  of  the 
trust  could  have  taken  place  was  in  1886,  when  he  took 
the  Hamilton  county  lands  in  his  own  name,  and  that 
was  less  than  four  years  before  suit  was  brought,  so  that 
the  statute  of  limitations  had  over  two  years  to  run  after 
suit  was  brought.  The  modification  of  appellant's  first 
instruction,  by  inserting  the  words  ''in  the  absence  of 
other  evidence  as  to  the  intent,"  did  not  make  that  in- 
struction incorrect,  even  if  the  instruction  would  have 
been  correct  without  those  words. 

Neither  have  we  found  any  ruling  on  the  evidence, 
which  would  justify  a  reversal  of  the  judgment,  on  the 
theory  that  the  motion  for  a  new  trial  was  well  made. 

We  think  the  evidence  clearly  shows  that  there  was,  in 
this  case,  an  attempt  on  the  part  of  appellant  to  deprive 
appellee  of  the  value  of  his  Shelby  county  farm,  by  ex- 
changing it  for  the  Hamilton  county  land  and  taking  the 
deed  for  the  latter  in  his  own  name.  Whatever  irregu- 
larities may  exist  in  the  record,  or  may  have  occurred  on 
the  trial,  can  not  obscure  this  conversion  of  the  value  of 
appellee's  land  by  appellant  to  his  own  use;  and  to  no 
case  can  the  provisions  of  section  658,  R.  S.  1881,  better 
apply  than  they  do  to  this,  that  no  ''judgment  shall  be 
stayed  or  reversed,  in  whole  or  in  part,  where  it  shall 
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appear  to  the  court  that  the  ijierits  of  the  case  have  been 
fairly  tried  and  determined  in  the  court  below." 

AVe  find  no  available  error  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed.        ' 

Filed  June  8, 1893. 

On  Petition  foe  a  Rbhearing. 

Howard,  J. — ^The  appellant  has  filed  a  petition  for  re- 
hearing, claiming  that  jurisdiction  on  this  appeal  is  in 
the  Appellate  Court,  and  asking  that  the  case  be  trans- 
ferred to  that  court. 

In  section  1  of  the  act  approved  February  16, 1893,  p. 
29,  amending  the  act  creating  the  Appellate  Court,  it  is 
provided  that  "The  Appellate  Court  shall  not  have  juris- 
diction of  suits  in  equity,  hereby  meaning  by  the  terms 
'suits  in  equity,'  such  cases  as  were  known  and  recog- 
nized prior  to  the  18th  day  of  June,  1852,  as  suits  of 
equitable  cognizance,  and  wherein  specific  decrees  are 
appropriate  and  essential."  ^ 

The  tenth  reason  given  by  appellant  in  his  motion  for 
a  new  trial,  the  overruling  of  which  was  assigned  as 
error,  was,  "That  the  court  erred  in  overruling  defend- 
ant's motion  to  submit  the  issue  joined  on  the  second 
paragraph  of  the  complaint  to  the  court  for  trial  without 
a  jury." 

In  support  of  this  assignment,  counsel  for  appellant 
argued,  in  this  court,  that  "If  the  second  paragraph  of 
the  complaint  states  any  cause  of  action^  it  is  one  of  ex- 
clusive equitable  cognizance.'' 

In  this  contention,  we  agreed  with  counsel,  and  the 
action  of  the  court,  in  submitting  the  cause  to  a  jury,  was 
upheld  only  on  the  ground  that  the  court  treated  the 
verdict  as  advisory,  and  that  the  judgment  was  based 
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upon  the  finding  of  the  court,  and  not  upon  the  verdict 
of  the  jury. 

It  has,  theretofore,  already,  in  effect,  been  decided  that 
this  cause  was  one  of  equitable  cognizance,  as  contem- 
plated bj  the  statute,  and,  consequently,  that  jurisdiction 
is  in  this  court.  See  Quarl  v.  Abbett,  102  Ind.  233;  Ex 
parte  Sweeney ^  126  Ind.  583;  Elliott's  App.  Proced., 
chapter  IV.  Also  Schunk  v.  Moline,  etc,  Co.,  13  Sup. 
Ct.  Rep.  417. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Sept.  29, 1893. 
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Statutb  Conbtrubd. — Constitutional  Law. —  Fireman* 8  Fund. — Insur^ 
ance.—Taxes.—The  act  of  March  9th,  1881,  Acta  1881,  p.  415,  for 
the  creation  of  a  fireman's  pension  fund,  etc.,  is  unconstitutional  as 
being  in  conflict  with  the  provision  of  the  constitution  relating  to 
the  title  of  acts. 

8ai[s. — Taxes  Uniform  and  Equal. — Constitutional  Law. — Fireman^s 
Fund. — Insurafice. — Such  act  is  also  unconstitutional  as  not  being 
uniform  and  of  equal  rate  of  taxation,  applying  to  a  portion  of  a 
class  only. 

Taxbs. — Power  of  Taxation. — Equal  and  Uniform, — Class  Legislation, 
— ^The  taxing  power  of  the  State  can  not  be  made  the  means  of  levy- 
ing municipal  taxes  upon  a  fraction  of  a  class,  and  of  bestowing  the 
taxes  so  levied,  upon  a  small  fraction  of  the  citizens. 

Municipal  Cobpobation. — Firemen. — Public  Officer, — Firemen  are  not 
servants  of  the  State,  nor  of  the  county  in  which  they  live,  but  are 
creatures  and  servants  of  a  municipality. 

From  the  Marion  Superior  Court. 

A.  0.  Smith,  Attorney-General,  F,  M.  Finch,  J.  A. 
Finch,  J.  S.  Duncan,  and  C,  W.  Smithy  for  appellant. 
J.  W.  Kern  and  T,  Bates,  for  appellee. 
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Hackney,  J. — ^The  appellee  brought  this  action  in  the 
lower  court  to  enjoin  the  appellant,  as  auditor  of  State, 
from  revoking,  or  attempting  to  revoke,  the  license  or 
authority  of  the  appellee,  as  a  foreign  insurance  com- 
pany, to  do  business  in  the  State  of  Indiana. 

The  petition  alleged  that  the  appellee  was,  and  for  a 
number  of  years  had  been,  engaged  in  business  in  the 
counties  of  this  State;  that  since  the  3d  day  of  March, 
1877,  it  had  fully  complied  with  the  act  of  the  General 
Assembly,  in  force  from  that  date  (R.  S.  1881,  section 
3765),  alleging  in  detail  the  steps  taken  in  compliance 
with  said  act  and  in  otherwise  obeying  the  law's  of  the 
State  relating  to  the  transaction  of  its.  business  in  this 
State;  that  it  now  holds,  and  ever  since  the  3d  day  of 
March,  1877,  it  has  held,  proper  certificates  of  authority 
from  said  auditor  to  transact  business  in  the  various 
counties  of  this  State,  as  a  foreign  insurance  company; 
that  said  auditor  is  threatening  to,  and  will,  if  not  re- 
strained, revoke  the  authority  so  held  by  said  company, 
said  auditor  therein  acting  under  the  act  of  the  General 
Assembly,  approved  March  9,  1891,  for  tlpie  creation  of 
a  fireman's  pension  fund,  etc.,  Acts  1891,  p.  415. 

It  is  not  alleged  that  said  company  complied  with,  or 
attempted  to  comply  with,  said  act  of  March  9,  1891,  in 
reporting  its  business  done  in  Marion  county,  but  it  is 
alleged  th>at  said  act  is,  as  to  foreign  insurance  com- 
panies, unconstitutional  and  confers  no  legal  power  to 
revoke  the  authority  of  such  companies  to  transact  busi- 
ness within  this  State. 

The  superior  court,  in  special  term,  overruled  the  ap- 
pellant's demurrer  to  the  petition,  and  upon  exception 
to  said  ruling  the  judgment  was  affirmed  by  said  court 
in  general  term.  The  error  assigned  in  this  court  is  said 
ruling  of  the  superior  court  in  general  term. 

The  title  and  first  three  sections  of  the  act  of  March 
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9th, 1891,  the  act  the  constitutionality  of  which  is  here 
questioned,  are  as  follows: 

"An  act  to  create  a  fireman's  pension  fund,  for  the 
pensioning  of  disabled  firemen,  and  the  widows  and  the 
dependent  children^  mothers  and  fathers  of  deceased  fire- 
men, to  create  a  board  of  trustees  of  such  fund,  to 
authorize  the  retirement  from  service  of  disabled  mem- 
bers, and  of  all  members  after  a  service  of  twenty-five 
years,  and  pensioning  of  such  members,  and  for  other 
purposes  in  connection  therewith  in  cities  in  this  State 
having  paid  fire  departments,  and  declaring  an* emer- 
gency. 

''Section  1.  Be  it  enacted  by  the  General  Assembly  of 
(he  State  of  Indiana,  That  every  fire  insurance  company 
doing  business  in  this  State,  and  not  organized  under 
the  laws  of  this  State,  shall,  in  the  moi^ths  of  January 
and  July  of  each  year,  report  to  the  auditor  of  each 
county  in  the  State  wherein  there  is  a  city  having  a  fire 
department  paid  by  said  city,  under  oath  of  the  presi- 
dent and  secretary  of  such  company,  the  gross  amount 
of  all  receipts  received  by  such  company  on  account  of 
insurance  premiums  for  insurance  upon  property  in  said 
county  for  the  six  months  preceding  the  last  day  of  the 
last  preceding  December  and  June,  and  of  the  losses 
actually  paid  during  the  same  period,  and  shall,  at  the 
time  of  making  such  report,  pay  into  the  county  treas- 
ury of  such  county  one  dollar  on  every  one  hundred  dol- 
lars of  the  excess  of  said  receipts  over  and  above  said 
losses.  Any  fire  insurance  company  which  shall  fail  or 
refuse  to  render  an  accurate  account  of  its  receipts  and 
losses,  as  herein  provided,  or  to  pay  the  required  tax 
thereon  into  the  county  treasury  shall  forfeit,  for  the 
benefit  of  said  fund  in  said  county,  one  hundred  dollars 
for  each  day  such  report  or  payment  shall  be  delayed,  to 
be  recovered  in  an  action  in  the  name  of  the  State  of  In- 
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diana  on  the  relation  of  the  auditor  of  said  county,  in  any 
court  of  competent  jurisdiction;  and  in  case  of  such  fail- 
ure or  refusal  of  any  such  fire  insurance  company  to 
make  report  or  payments  as  herein  provided,  it  shall  be 
the  duty  of  such  county  auditor,  within  ten  days  there- 
after, to  report  such  failure  and  refusal  to  the  auditor  of 
State,  who  shall,  upon  the  receipt  of  such  notice,  forth- 
with revoke  all  authority  or  license  heretofore  granted  to 
such  defaulting  insurance  company  to  do  business  in 
this  State;  and  no  further  authority  or  license  to  do  busi- 
ness in  this  State  shall  be  granted  or  issued  to  such  in- 
surance company  until  the  county  auditor  aforesaid  shall 
have  certified  to  the  auditor  of  State  that  such  insurance 
company  has  fully  complied  with  the  provisions  of  this 
act. 

"Section  2.  Any  county  auditor,  knowing  that  any 
fire  insurance  company  is  doing  business  in  any  city  in 
said  county  having  a  fire  department  paid  by  said  city 
contrary  to  the  provisions  of  this  act,  who  shall  fail  for 
ten  days  after  knowledge  thereof  to  report  such  fact  to 
the  auditor  of  State,  shall  forfeit  and  pay  for  the  fire- 
men's pension  fund  in  said  county,  for  each  day's  failure 
after  the  expiration  of  said  ten  days,  the  sum  of  twenty- 
five  dollars,  to  be  recovered  in  an  action  brought  in  any 
court  of  competent  jurisdiction  by  the  board  of  trustees 
of  the  fire  department  of  such  city. 

''And  if  the  auditor  of  State,  after  receiving  notice 
from  the  county  auditor  of  any  county  that  any  fire  in- 
surance company  is  doing  business  in  such  county  con- 
trary to  the  provisions  of  this  act,  shall  fail  or  refuse 
forthwith  to  revoke  the  authority  or  license  of  such  com- 
pany to  do  business  in  this  State,  such  auditor  of  State 
shall  forfeit  and  pay  for  the  benefit  of  the  firemen's  pen- 
sion fund  in  said  county  the  sum  of  fifty  dollars  for  each 
day's  failure,  the  same  to  be  recovered   in  an  action 
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brought  by  said  county  auditor  in  any  court  of  com- 
petent jurisdiction  in  Marion  county. 

''Section  3.  The  sum  so  paid  into  the  county  treasury 
of  each  county,  as  provided  in  section  1  of  this  act,  shall 
be  set  apart  and  designated  as  a  'Firemen's  Pension 
Fund/  and  the  same,  shall  be  held  and  disbursed  for  the 
purposes  and  objects  and  in  the  inanner  provided  for  in 
this  act." 

The  remaining  sections  of -the  act  provide  for  the  elec- 
tion, service,  and  duties  of  trustees  for  such  pension  fund, 
the  manner  of  distributing  and  controlling  such  fund  by 
such  trustees,  and  that  the  act  shall  not  be  so  construed 
as  to  aSect  existing  legislation  requiring  insurance  com- 
panies to  pay  taxes  into  the  treasury  of  the  State. 

The  first  objection  to  the  act  is  that  it  violates  section 
19,  article  4,  of  the  State  constitution,  which  is  as  fol- 
lows: "Every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith;  which  subject 
shall  be  expressed  in  the  title.  But  if  any  subject  shall 
be  embraced  in  an  act  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  expressed  in  the  title." 

It  is  important  to  ascertain  the  full  scope  and  mean- 
ing of  this  provision  of  the  constitution,  and,  as  has 
often  been-  said  by  this  court,  one  obvious  purpose  was 
to  limit  an  act  to  one  subject  and  matters  properly  con- 
nected therewith;  another  purpose  was  that  such  sub- 
ject— not  the  matters  connected  therewith — should  be 
expressed  in  the  title,  and  still  another  purpose  was  to 
limit  the  invalidity,  by  reason  of  any  failure  to  so  ex- 
press the  subject  in  the  title,  to  so  much  of  the  subject 
as  might  not  be  so  expressed.  But  can  we  say  that  these 
were  the  only  purposes? 

In  Chrubba  v.  State y  24  Ind.  295,  it  was  declared  that 
the  provision  was  designed  to  prevent  mischief  in  legis- 
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lation,  which  had  prevailed  before  its  adoption.  Said 
Justice  Frazer:  **One  of  them  was  stated  to  be  the  en- 
actment of  laws  under  false  and  delusive  titles,  whereby 
measures  had  procured  the  support  of  legislators,  who 
were  thus  deceived  as  to  the  character  of  the  laws;  and 
another  was  deemed  to  be  the  conjunction,  in  one  act,  of 
two  or  more  subjects  having  no  legal  connection,  for  the 
purpose  of  procuring  the  passage  of  laws  which  might 
not,  alone,  command  legislative  sanc|iion,  upon  the 
strength  of  popular  measures  embraced  in  the  same 
act." 

Judge  Cooley,  in  his  work  on  Constitutional  Limita- 
tions (6  ed.),  p.  171,  in  speaking  of  the  purpose  of  this 
provision  in  the  constitutions  of  the  States,  says :  '  *  It  may 
therefore  be  assumed  as  settled  that  the  purpose  of  these 
provisions  was :  first ,  to  prevent  hodge-^odge  or  'log-roll- 
ing' legislation;  second,  to  prevent  surprise  or  fraud  upon 
the  Legislature  by  means  of  provisions  in  bills  of  which 
the  titles  gave  no  intimation,  and  which  might  therefore  be 
overlooked  and  carelessly  and  unintentionally  adopted ; 
and,  third  J  to  fairly  apprise  the  people,  through  such 
publication  of  legislative  proceedings  as  is  usually  made, 
of  the  subjects  of  legislation  that  are  being  considered,  in 
order  that  they  may  have  an  opportunity  of  being  heard 
thereon,  by  petition  or  otherwise,  if  they  shall  so  de- 
sire." See,  also.  In  re  Road,  etc.,  of  PhcenixvUle,  109  Pa. 
St.  44. 

At  a  time  when  the  constitution  was  fresh  from  the 
hands  of  its  framers,  this  court  held  that  one  of  the  ob- 
jects of  this  provision  was  to  promote  the  codification  of 
the  enactments  of  the  Legislature.  Indiana  Central  iJ. 
W.  Co.  V.  Potts,  7  Ind.  681. 

We  could  multiply  the  desired  ends  and  laudable  ob- 
jects of  this  provision  as  expressed  by  the  courts,  but  we 
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deem  those  already  stated  as  sufficient  for  the  proper  de- 
termination of  the  question  under  consideration. 

Counsel  for  the  parties  have  cited  many  cases  where 
acts  coveri^ig  very  many  subjects  have  been  construed. 
Some  of  these  manifest  the  spirit  of  liberality  in  con- 
struing statutes  with  reference  to  this  provision,  while 
others  look  more  closely  to  the  letter  of  the  provision. 
It  is  observed,  however,  that,  owingto  the  diversity  of  the 
subjects  legislated  upon,  and  the  varied  forms  of  expres- 
sing those  subjects,  precedents*  are  without  assistance 
further  than  as  they  apply  general  rules. 

In  construing  the  enactments  of  the  Legislature,  with 
reference  to  their  form  under  the  constitution,  we  are 
fully  impressed  with  the  importance,  as  well  as  the  del- 
icacy, of  our  task.  Due  respect  for  the  rights,  privil- 
eges, and  powers  of  the  legislative  department  of  the  State 
government,  and  a  proper  regard  for  the  direction  of  the 
fundamental  laws,  make  it  our  duty  to  uphold  legislation, 
where  it  is  not  clear  that  the  constitutional  command  has 
been  violated  or  neglected,  and,  where  it  has  clearly  been 
violated  or  neglected,  to  so  decide  without  regard  to  the 
objects  sought  or  the  interests  involved  in  such  legisla- 
tion. 

To  properly  apply  the  rules  suggested  for  our  guid- 
ance, we  should  first  ascertain  the  subject  of  the  act  in 
question. 

From  the  sections  of  the  act  as  quoted  above,  it  will  be 
seen  that  the  object  was  to  make  a  certain  class  of  fire- 
men pensioners  upon  a  certain  class  of  insurance  com- 
panies, and  to  provide  and  direct  the  instrumentalities 
through  which  this  end  should  be  accomplished.  We 
realize  that  exception  may  be  taken  to  this  statement  of 
the  object,  since  it  is  contended  that  the  act  is  not  only 
an  exercise  of  the  taxing  power,  but  is  in  a  sense  one  of 
the  penal  conditions  upon  which  such  companies  are 
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permitted  to  do  business  in  the  State.  Of  this  conten- 
tion, we  will  speak  hereafter.  That  we  give  correctly  the 
object  of  the  act  is  supported  by  the  further  contention 
that  such  insurance  companies  have  an  interest  in  the 
preservation  of  the  property  insured,  which  interest  is 
advanced  by  the  maintenance  of  a  wise,  diligent  and 
faithful  service  of  the  fire  companies,  and  that  they  owe 
some  duty  in  maintaining  such  service.  It  is  in  this 
line  that  the  act  finds  its  chief  support  as  a  just  measure. 

Jt  will  be  found  difficult,  if  not  impossible,  to  dis- 
criminate between  a  statement  of  the  object  of  this  act 
and  a  statement  of  its  subject.  This  may  not  be  true  as 
a  general  rule  with  enactments,  but  we  find  it  so  in  this 
instance.  Possibly  it  may  not  be  necessary  in  express- 
ing the  subject  of  this  act,  in  order  to  comply  with  the 
constitutional  provision,  that  the  instrumentalities 
through  which  the  end  is  accomplished  should  be  stated 
as  a  part  of  the  subject,  but,  to  our  mind,  it  is  clear  that 
the  subject  can  not  be  less  than  the  object  in  other  re- 
spects, as  we  have  stated  it.  "An  act  concerning  pen- 
sions" would  have  been  a  general  statement  of  the  sub- 
ject of  the  act,  but  it  would  have  been  too  general  to  ad- 
vise any  one  intelligently  of  its  character.  Being  an  ex- 
pression of  the  Legislature,  one  of  whose  functions  is  to 
deal  with  public  revenues,  it  would  be  supposed  that 
pensions  were  to  be  provided  from  such  revenues,  but 
suppositions  are  not  to  be  indulged,  when  the  Legisla- 
ture is  directed  to  express  the  subject — certainly  with 
enough  particularity  that,  at  least,  one  accustomed  to  read- 
ing such  expressions  might  understand  something  of  its 
objects  and  effects. 

It  should  be  more  than  a  mere  warning  to  the  reader, 
that  unless  he  shall  read  the  act  and  learn  if  his  inter- 
ests are  involved  his  property  may  be  affected  by  it. 

Ordronaux's   Constitutional  Legislation   states,  page 
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590,  that  ''titles  should  distinctly  recite  what  the  par- 
ticular subject  of  the  law  is*."  This  may  often  be  done 
by  language  quite  general;  then,  again,  there  are  in- 
stances which  require  particularity.  If  the  subject  is 
composed  of  two  or  more  essential  elements,  the  expres- 
sion of  one  of  such  elements  in  the  title  would  not  suf- 
fice. The  absence  of  one  of  such  elements  in  the  title 
woald  be  as  misleading,  and  might  be  as  pernicious,  as 
the  evils  sought  to  be  obstructed  by  the  constitution. 
The  subject  of  this  act,  as  we  have  indicated,  is  to  gather 
funds  from  foreign  insurance  companies,  and  to  dispose 
of  such  funds  for  the  relief  of  firemen.  The  title  ex- 
presses the  first  of  these  objects  included  within  the  sub- 
ject, but  wholly  omits  the  other  of  such  objects. 

In  State  v.  Young,  47  Ind.  150,  a  test  was  prescribed 
for  determining  if  the  subject  is  expressed  in  the  title. 
It  was  said,  in  speaking  of  that  element  of  the  subject 
claimed  to  be  absent  from  the  title:  "Suppose  that  there 
was  no  other  provision  in  the  act.  *  *  *  jf  the  sec- 
tion could  not  thus  stand  alone  under  the  title,  it  must 
fall.''  We  apprehend  that  this  is  always  true  where 
only  a  part  of  the  subject  is  expressed,  and  that  it  is 
especially  true  where  that  part  of  the  subject  omitted 
from  the  title  is  not  naturally  or  ordinarily  connected 
with  that  part  of  the  subject  which  is  expressed  in  the 
title. 

Omitting  that  part  of  the  act  relative  to  the  bestowal 
of  such  fund  upon  firemen,  the  provision  requiring 
such  companies  to  contribute  to  such  fund  could  not 
stand  alone,  under  the  title  of  the  act,  as  the  subject  is 
expressed.  The  requirement  that  the  subject  expressed 
should  apprise  the  people  of  the  subject  of  legislation,  in 
order  that  an  opportunity  for  a  hearing  or  for  petition 
may  be  had,  is  far  from  being  complied  with  in  the  act 
before  us.     No  notice  whatever  to  those  expected  to  con- 
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tribute  to  such  fund  is  given.  It  may  be  said  that  other 
taxing  acts  have  been  held  valid  without  expressing  in 
the  title  the  classes  affected  by  them,  but  we  think  this 
will  not  be  found  true  where  the  source  is  not  general, 
and  in  the  exercise  of  the  natural  and  ordinary  powers 
of  taxation.  Here  we  have  an  unusual  and  extraordinary 
exercise  of  the  power,  not  only  in  the  object  or  purpose, 
but  in  the  source  from  which  the  fund  is  to  be  raised, 
and  in  the  manner  of  levying  it. 

The  act  under  consideration  is  attacked  as  violating 
several  other  provisions  of  the  Constitutions  of  the  United 
States  and  of  the  State  of  Indiana,  but  we  do  not  deem 
it  our  duty  to  determine  but  one  of  the  questions  so  pre- 
sented, having  already  held  the  act  insufficient  as  to  its 
title. 

It  is  said  that  the  act  is  an  attempted  exercise,  by  the 
Legislature,  of  the  power  of  taxation,  and  that  being  lo- 
cal, not  uniform,  and  for  no  public  purpose,  is  in  viola- 
tion of  the  taxing  power  as  conferred  by  the  constitu- 
tion, article  10,  section  1.  That  provision  of  the  consti- 
tution is  as  follows: 

'^The  Genetal  Assembly  shall  provide,  by  law,  for  a 
uniform  and  equal  rate  of  assessment  and  taxation;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  per- 
sonal, excepting  such  only,  for  municipal,  educational, 
literary,  scientific,  religious  or  charitable  purposes,  as 
may  be  specially  exempted  by  law." 

Is  the  enactment  of  the  law  before  us  an  attempted 
exercise  of  the  power  of  taxation  as  conferred  by  the  con- 
stitution? 

In  several  States,  this  character  of  legislation  has  been 
before  the  courts  for  construction,  and  we  find  the  de- 
cided weight. of  authority  holding  that  it  is  such  an  at- 
tempt.    City  and  County  of  San  Francisco  v.  lAverpooly 
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etc.,  Ins.  Co,,  74  Cal.  113;  State  v.  Wheel&r,  33  Neb. 
563;  Philadelphia  Ass'n,  etc.,  v.  Wood,  39  Pa.  St.  73  j 
State  y.  Merchants'  Ins.  Co.,  12  La.  Ann.  802. 

The  only  cases  holding  it  as  the  exercise  of  any  other 
power  are  Trustees,  etc.,  v.  Roome,  93  N.  Y.  313,  where 
it  is  expressly  held  that  such  power  is  in  the  exaction  of 
a  license  fee,  or  the  fixing  terms  upon  which  such  com- 
panies may  transact  business  in  the  State ;  and  Fire  De- 
partTnent  of  Milwaukee  v.  Helfenstein,  16  Wis.  142,  where 
it  is  expressly  held  that  the  power  exercised  is  * '  the 
police  power  inherent  in  the  sovereignty  of  the  State.  *' 
Another  case,  that  of  the  Firemen's  Benevolent  Ass'n  v. 
Lounshury,  21  111.  510,  stands  alone  in  declaring  it  is  not 
only  the  taxing  power,  but  that  such  power  was  correct- 
ly exercised,  under  the  peculiar  form  of  the  constitution 
of  that  State. 

We  are  not  called  upon  to  decide  whether  the  Legisla- 
ture might  properly  have  required  the  exaction  here 
levied,  as  a  condition  upon  which  such  companies  could 
do  business  in  this  State,  as  it  was  held  in  New  York, 
but  we  are  of  the  opinion  that  no  auch  attempt  was  made. 
Since  March,  1877,  as  we  have  shown,  our  legislation 
has  prescribed  the  terms  upon  which  such  companies  may 
transact  business  in  this  State  (section  ZlQSySwpra,  R.  S. 
1881),  and,  as  alleged  in  the  complaint,  this  appellee, 
during  that  period,  has  fully  complied  with  such  terms. 
The  act  in  question  does  not  purport  to  add  its  exaction 
to  the  conditions  so  prescribed  by  the  act  of  1877;  on  the 
contrary,  it  expressly  denominates  the  levy  a  *'tax.'' 

If  there  were  room  for  question  as  to  the  correctness 
of  our  conclusion,  we  should  find  support  from  the  con- 
cession of  appellant's  able  counsel,  that  it  must  be  treated 
as  an  effort  to  exercise  the  taxing  power. 

Counsel  for  appellant  further  say:  "Of  course,  we 
Vol.  135—3 
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concede  that  the  Legislature  can  not  levy  taxes  for  any 
thing  but  public  purposes,  as,  for  instance,  to  assist  a 
private  person  in  his  business,  or  even  to  aid  him  in 
misfortunes  from  fire,  or  flood,  or  other  casualty."  But, 
it  is  insisted  that  the  declared  burden  is  for  a  public  pur- 
pose, in  that  it  is  levied  for  the  benefit  and  compensation 
of  those,  and  the  families  of  those,  whose  lives  have  been, 
or  may  be,  imperiled  or  lost  in  pursuing  the  arduous  and 
dangerous  duties  of  saving  from  the  flames  the  property 
of  the  citizens;  that  in  the  discharge  of  these  duties  the 
firemen  sustain  such  relation  to  the  public  as  to  become,  in 
the  true  sense,  public  servants;  that  the  public  demands 
the  highest  degree  of  skill,  diligence,  and  good  faith  from 
these  servants,  and  that  this  degree  is  best  attained  by 
holding  out  to  them  the  certainty  of  care  when  injured, 
and  family  support  when  age,  disease,  or  death  comes 
upon  them.  To  establish  this  contention,  counsel  de- 
vote considerable  space  in  their  briefs  to  quotations  from 
text- writers,  and  from  adjudged  cases,  principally  the 
cases  we  have  referred  to  as  not  adhering  to  the  propo- 
sition that  this  exaction  is  a  tax,  and  they  exhibit  marked 
ability  in  building  the  theory  so  urged  upon  us.  To  this 
theory  we  are  not  inclined  to  give  our  adherence.  The 
Wisconsin  rule  does  not  hold  that  the  right  exists  in  be- 
half of  firemen  as  public  servants.  It  disregards  the  re- 
lationship existing  between  firemen  and  the  public,  and 
justifies  the  exaction  as  the  exercise  of  a  police  power, 
and  in  imposing  the  burden  upon  foreign  companies  as 
the  condition  upon  which  they  are  admitted  to  do  busi- 
ness in  the  State. 

The  Illinois  rule  can  best  be  given  by  quoting  from 
Firemen's  Benevolent  Ass'n  v.  Lounsbury,  supra.  It  is 
there  said,  p.  513:  ''The  other  objection  is,  that  here  a 
revenue  is  attempted  to  be  raised,  not  for  State  purposes, 
nor  yet  to  meet  any  public  exigency  or  want,  but  purely 
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for  the  benefit  of  a  private  charity.  That  it  is  not  required 
to  be  paid  into  the  State  treasury  but  must  be  paid  to 
this  private  corporation,  for  whose  benefit  the  burden  is 
imposed.  The  general  grant  of  legislative  power,  found 
in  the  constitution  confers  upon  the  General  Assembly 
all  legislative  power,  and  authorizes  the  law-makers  to 
pass  any  laws,  and  do  any  acts,  which  are  embraced  in 
the  broad  and  general  word  legislation,  as  known  and 
defined  in  the  English  language.  It  authorizes  the  pas- 
sage of  any  law  which  could  be  enacted  in  the  most  des- 
potic goverment.  It  even  authorizes  every  thing  which 
the  people  could  enact  in  their  primary  capacity.  Any 
thing  which  they  would  have  a  right  to  embody  in  the 
constitution  itself." 

It  is  further  stated,  p.  514:  "There  is  nothing  to  be 
found  in  the  constitution  which  can  be  held  to  inhibit 
the  Legislature  from  imposing  burdens,  or  raising  money 
from  citizens  of  the  State,  which  is  not  for  the  direct 
benefit  of  the  State,  and  is  never  designed  to  belong  to 
the  State." 

The  only  reference  made  to  the  relationship  between 
firemen  and  the  public  is  as  follows:  "With  the  view 
we  take  of  this  case,  it  is  immaterial  whether  this  be 
considered  a  public  or  a  private  charity.  But  it  should 
more  properly  be  considered  a  public  charity." 

Our  constitution  gives  no  such  unlimited  power  to  the 
Legislature,  and,  as  an  authority  for  the  construction  of 
powers  under  our  constitution,  we  can  not  accept  this  de- 
cision. Nor  are  we  inclined  to  give  special  weight  to  it 
in  favor  of  the  contention  of  the  appellant,  that  firemen 
are  public  servants  within  that  sense  which  would  ad- 
mit of  the  exercise  of  the  taxing  power  of  the  State.  The 
New  York  rule  is  that  the  percentage  of  receipts  is  ex- 
acted as  a  condition  upon  which  companies  are  admitted 
to  transact  business  in  the  State,  as  the  terms  of  such 
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admission  or  the  license  fee  for  such  privilege.  This  is 
not  in  the  exercise  of  the  taxing  power,  but  so  far  as  it 
may  be  recognized  as  prescribing  the  terms  upon  which 
foreign  corporations  are  admitted  into  the  State,  it  is 
unimportant  whether  firemen  are  public  servants  or  not. 
When  it  is  held  that  legislation  is  for  the  purpose  of  de- 
fining the  terms  of  admission,  there  is  in  this  State  no 
question  of  its  constitutionality.  Therefore,  the  New 
York  rule  involves  the  question  whether  firemen  are 
public  servants  only  as  to  the  distribution  of  a  fund  con- 
ceded to  be  raised  by  proper  methods,  namely:  as  the 
condition  of  admission  into  the  State.  Such  is  not  the 
whole  question  with  which  we  are  dealing.  Here  we 
have  a  law  enacted  in  the  pretended  exercise  of  the  tax- 
ing power  of  the  State,  exacting  a  penalty  from  that  part 
of  the  class  of  foreign  insurance  companies  which  do 
business  in  the  four  counties  of  this  State  having  cities 
with  paid  fire  departments,  and  the  fund  thus  exacted 
by  the  power  of  the  State  is  not  for  the  benefit  of  the 
State,  is  not  for  the  benefit  of  those  portions  of  the  State 
whose  business  with  such  companies  must  contribute  to 
said  fund. 

The  business  done  in  each  of  the  four  counties  affected 
bears  the  burden  of  the  exaction,  and  the  fund  is  de- 
voted to  the  benefit  of  firemen  within  four  cities  only. 
The  property  of  such  counties  outside  of  such  cities  get 
no  protection  from  such  firemen,  and  its  owners  have  no 
pecuniary  interest  in  them.  While  the  fund  for  the 
benefit  of  the  city  is  obtained  from  the  companies,  the 
companies  must  first  obtain  it  from  the  whole  people  of 
the  county,  thus  requiring  the  people  of  the  county,  in- 
directly, to  contribute  to  the  pensioning  of  city  firemen. 
The  question,  therefore,  should  be,  are  the  firemen  bene- 
fited, the  servants  of  those  whose  taxing  power  is  ex- 
erted in  their  behalf?     We  think  they  are  not,  even  if 
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we  should  concede  that  they  were  in  any  sense  servants, 
or  dependent  upon  the  bounty,  or  were  the  objects  of  the 
charity  of  the  people  of  such  cities.  It  must  be  borne 
in  mind  that  they  are  not  the  servants  of  the  State;  they 
are  not  the  servants  of  the  county  in  which  they  live. 
Though  they  may  deserve  the  highest  praise  and  the 
most  liberal*  rewards  for  their  daring  and  hardships  in 
combating  the  flames,  they  are  the  creatures  and  the 
servants  of  but  a  small  subdivision  of  the  State. 

Here  the  taxing  power  of  the  State  is  exerted  for  the 
benefit  of  a  few  of  the  citizens  of  the  State,  who  hold  the 
obligation  of  their  respective  cities  for  their  courage  and 
their  valued  service,  and  the  purpose  is  that  this  power 
shall  be  exerted  for  the  discharge  of  that  obligation.  We 
do  not  regard  this  as  the  most  objectionable  feature  of 
this  act.  We  have  ninety-two  counties  in  this  State, 
whose  united  power  is  thus  exerted  in  levying  a  tax  upon 
certain  foreign  insurance  companies.  As  to  the  State, 
all  foreign  insurance  companies  constitute  a  class,  and 
of  this  class  all  are  not  subject  to  the  operation  of  this 
act;  only  those  who  do  business  in  four  of  such  counties. 
The  taxing  power  of  the  State  can  not  thus  be  made  the 
means  of  levying  municipal  taxes  upon  a  fraction  of  a 
class,  and  of  bestowing  the  tax  so  levied  upon  a  small 
fraction  of  the  citizens  of  the  State — ^all  of  her  citizens 
standing  in  like  relation  to  her,  unless  she  oWes  them 
some  peculiar  obligation  not  existing  in  serving  as  fire- 
men for  some  city.  The  taxing  district  of  the  State, 
wherein  taxes  are  directed  for  the  benefit  of  those  serv- 
ing the  State,  is  the  whole  State.  State  taxes  are  not  of 
uniform  and  equal  rate  when  they  apply  to  a  portion  of 
a  class  only  and  omit  a  portion  of  the  same  class,  and 
this  is  no  less  true  because  the  classes  may  be  divided  by 
county  lines. 

Uniformity  in  rate,  as  required  by  the  constitution, 
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means  that  the  same  rate  shall  apply  alike  to  all  in  any 
given  taxing  district.  Clevelandy  etc.,  R.  W.  Co.  v. 
Backus,  133  Ind.  513,  33  N.  E.  Rep.  421 ;  Gilson  v. 
Board,  etc.,  128  Ind.  65. 

The  four  counties  affected  have  no  power,  under  this 
act,  to  make  the  percentage  from  the  business  of  the 
companies  the  condition  upon  which  business  shall  be 
done  by  such  companies,  and  the  act  does  not  purport  to 
give  such  power;  the  percentage  is  not  levied  under  any 
law  or  by  any  method  known  to  the  gathering  of  county 
or  city  revenues.  The  act  is  a  plain  and  unmistakable 
effort  to  use  the  taxing  power  given  to  the  State,  and  for 
the  purposes  of  the  State  in  behalf  of  a  favored  class  in 
a  few  of  the  cities  of  the  State.  As  we  have  said,  this 
can  not  be  done. 

The  cases  of  the  City  and  County  of  San  Francisco  v. 
Liverpool,  etc.,  Ins.  Co.,  supra;  State  v.  Wheeler,  supra; 
Philadelphia  Ass'n,  etc.,  v.  Wood,  supra;  State  v.  Mer- 
chants* Ins.  Co.,  supra,  fully  sustain  our  conclusion. 

The  judgment  of  the  lower  court  is  aflSrmed. 

Filed  Jane  16,  1893. 


No.  16,810. 

Frazibr  V.  The  Statb. 


157  «3l    Criminal  Law. — Argument  to  Jury.— Failure  of  Defendant  to  Testify. — 

rr^  gg        Comment  on. — Where,  in  a  criminal  prosecution,  the  prosecating  at- 

1«8  G6^       tomey,  in  his  argument  to  the  jury,  used  the  following  language : 

^'Not  a  particle  of  evidence  has  come  to  you  from  the  defendant, 

from  his  side  of  the  case/'  the  defendant  not  having  testified  in  the 

cause,  such  language  does  not  come  within  the  inhibition  of  plause 

4,  section  1798,  R.  S.  1881,  which  forbids  comment  on  the  fact  that 

a  defendant,  in  such  an  action,  did  not  testify  in  his  own  behalf. 

Same. —  Evidence. —  Burglary.  —  A  Series  of  Crimes.  —  Association   of 

Parties. — Stolen  Goods. — Under  a  charge  of  burglary  and  larceny, 

the  State  may  prove  that  a  part  of  the  stolen  goods  were  found  on 
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the  person  of  another  with  whom  the  defendant  was  frequently 
seen,  both  before  and  after  the  crime,  and,  also,  the  conduct  of  such 
other  party,  tending  to  show  that  he  was  one  of  the  thieves,  and, 
also,  mataally  dependent  crimes  when  committed  onder  a  system 
which  becomes  relevant  to  the  issue.  ^ 

From  the  Huntington  Circuit  Court. 

(7.  W.  WathinSf  Z.  T.  Dungan  and  0.  W.  Stulta,  for 
appellant. 

A.  G.  Smith f  Attorney-General,  and  W.  A.  Branyan, 
for  State. 

Coffey,  J. — ^The  appellant  was  indicted,  tried  and 
convicted,  in  the  Huntington  Circuit  Court,  upon  a 
charge  of  burglary  and  larceny. 

He  appeals  to  this  court,  and  assigns  as  error  that  the 
circuit  court  erred  in  overruling  his  motion  for  a  new 
trial. 

We  will  consider  the  alleged  errors  of  the  court  in  the 
order  in  which  they  are  treated  by  the  appellant  in  his 
brief. 

It  appears,  from  the  record  before  us,  that  the  appel- 
lant, on  the  trial  of  the  cause,  did  not  testify  in  hia  own 
behalf.  During  the  argument  of  the  cause  before  the 
jury,  the  prosecutor  used  the  following  language:  '^Not 
a  particle  of  evidence  has  come  to  you  from  the  defend- 
ant, from  his  side  of  the  case.'' 

It  is  contended,  by  the  appellant,  that  this  language 
was  a  violation  of  clause  4,  section  1798,  R.  S.  1881, 
which  forbids  comment  on  the  fact  that  a  defendant,  in 
a  criminal  case,  does  not  testify  in  his  own  behalf,  but 
we  think  the  point  is  not  well  taken.  The  statute  was 
not  intended  to  prohibit  the  prosecutor  from  arguing  that 
the  jury  should  return  a  verdict  in  accordance  with  the 
testimony  of  the  State  because  it  was  uncontradicted.  If 
the  contention  of  the  appellant  were  sustained,  such  ar- 
gument, which  is  perfectly  legitimate,  would  be  cut  oft. 
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It  is  true,  such  argument  may  call  to  the  mind  of  the 
jury  the  fact  that  the  defendant  did  not  testify  in  his  own 
behalf,  but  it  can  not  be  said  to  be  a  reference  to,  nor  a 
comment  upon,  the  fact  that  he  did  not  so  testify. 

The  burglary  and  larceny  with  which  the  appellant 
was  charged  and  tried,  occurred  on  the  night  of  the  7th 
of  June,  1892.  On  that  night,  the  house  of  one  Gusman 
was  burglarized,  and  a  gold  watch  and  about  thirty  dol- 
lars in  money  stolen  therefrom. 

It  was  the  theory  of  the  State  that  the  crime  was  com- 
mitted by  the  appellant,  one  Manning,  and  others.  In 
support  of  this  theory,  the  prosecutor  was  permitted  to 
prove  that  when  Manning  was  arrested  he  had  in  his 
possession  part  of  the  stolen  property,  and  that  he  fled 
from  the  ojfficers  and  attempted  to  avoid  arrest. 

After  proof  that  the  appellant  and  Manning  were  seen 
frequently  together,  both  before  and  after  the  burglary, 
and  that  they  were  together  on  the  evening  preceding  the 
night  of  the  burglary,  the  State  was  permitted  to  prove 
that  other  burglaries  had  been  committed  on  the  night 
of  the  7th  of  June,  1892.  At  the  house  of  Gusman 
was  found  certain  tracks,  supposed  to  be  made  by  the 
burglars.  One  of  these  tracks  was  imperfect,  but  so  far 
as  it  was  plain,  it  exactly  corre^onded  with  a  shoe  worn 
by  the  appellant  at  the  time  of  his  arrest.  At  the  other 
houses  burglarized,  the  tracks  were  perfect,  and  the 
shoes  worn  by  the  appellant  exactly  fitted  one  of  the 
tracks.  The  evidence  tended  to  prove  that  all  these 
tracks  were  made  on  the  night  of  June  7,  1892. 

We  do  not  think  the  court  erred  in  permitting  the 
State  to  prove  that  a  part  of  the  stolen  property  was 
found  on  Manning  at  the  time  of  his  arrest,  and  his  con- 
duct tending  to  show  that  he  was  one  of  the  thieves.  Of 
course,  such  proof  would  not  have  been  admissible  for 
the  purpose  of  proving  a  conspiracy  to  commit  the  crime 
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charged,  because  it  occured  after  the  crime  was  com- 
mitted, but  we  think,  when  taken  in  connection  with 
the  appellant's  association  with  Manning,  both  before 
and  after  the  crime,  that  it  was  a  circumstance  proper 
to  be  considered  by  the  jury  in  determining  the  guilt  of 
the  appellant. 

His  association  with  one  of  the  thieves,  together  with 
proof  tending  to  show  that  he  was  present  at  the  house 
of  Gusman,  tended  strongly,  we  think,  to  prove  that  he 
was  one  of  the  burglars. 

Nor  do  we  think  the  court  erred  in  permitting  the 
State  to  prove  that  burglaries  other  than  the  one  charged 
in  the  indictment  were  committed  on  the  same  night,  in 
connection  with  the  proof  that  one  of  the  tracks  at  each 
of  the  houses  burglarized  corresponded  with  the  track 
made  by  the  appellant. 

It  tended  to  prove  not  only  that  the  appellant,  on  that 
night,  was  out  on  a  mission  of  burglary,  but  also  that  he 
was  present  at  the  time  Gusman 's  house  was  burglarized, 
and  thus  tended  to  establish  that  he  had  participated  in 
that  crime. 

"A  series  of  mutually  dependent  crimes  maybe  shown 
where  they  tend  to  prove  that  they  were  committed  un- 
der a  system  which  becomes  relevant  to  the  inquiry/' 
"It  is  always  proper  to  introduce  evidence  of  identity, 
though  it  may  involve  a  collateral  crime."  Gillett  on 
Crim.  Law,  653;  Abbott's  Trial  Brief,  349;  Roscoe's 
Grim.  Ev.  (7th  ed.),  90. 

We  think  the  evidence  in  the  cause  tended  strongly  to 
show  the  guilt  of  the  appellant,  of  the  charge  preferred 
against  him. 

We  can  not  reverse  the  judgment  on  the  evidence. 

Judgment  affirmed. 

Daily,  J.,  took  no  part  in  the  decision  of  this  cause 
Filed  Sept.  28,  1893. 
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No.  16,839. 

Garside,  Executrix,  v.  Wolf  et  al. 

Appeal. — Defective  Becord, — Joinder  in  Error, — Waiver. — Defect  of  Par- 
ties  Appellees, — Dismissal  of  Appeal, — Where  a  party  appeals,  and 
does  not  make  all  the  opposite  parties  in  whose  favor  judgment  was 
rendered  appellees  therein,  the  record  is  defective,  and  a  joinder  in 
errors  does  not  waive  the  defect,  and  the  appeal  will  be  dismissed, 
as  the  appellate  tribunal  has  not  the  power  to  disturb  the  judgment 
as  to  some  of  the  parties  thereto  without  disturbing  it  as  to  all,  and 
it  has  no  jurisdiction  to  disturb  it  as  to  those  who  are  not  parties  to 
the  appeal. 

From  the  Fayette  Circuit  Court. 

G.  C.  Florea  and  L,  L.  Broaddus,  for  appellant. 
D,  W.  McKee^  J,  I,  Little  and  -ff.  L,  Frost,  for  appel- 
lees. 

McCabe,  C.  J. — ^This  was  an  action  brought  by  ap- 
pellant against  William  H.  H.  Wolf  and  Martha  Wolf, 
to  foreclose  a  mortgage  on  certain  described  real  estate, 
executed  by  them  to  appellant  to  secure  the  payment  of 
a  promissory  note.  Clinton  A.  Sanders,  Ann  Sanders, 
Charles  B.  Sanders,  Charles  G.  Wolf,  Stella  B.  Wolf, 
John  S.  Wolf,  and  John  Payne  were  also  made  parties 
defendant  to  said  complaint  on  the  ground  that  they 
claimed  some  interest  in  the  real  estate  mortgaged,  which 
claim,  it  was  alleged,  was  wholly  unfounded.  Prayer 
for  a  foreclosure,  and  that  all  said  claims  be  declared 
null  and  void. 

Charles  G.  Wolf  answered  by  a  general  denial,  and 
filed  a  cross-complaint  against  appellant,  setting  up  his 
interest.  Margaret  E.  Wolf,  Stella  B.  Wolf,  and  John  S. 
Wolf,  minor  defendants,  by  their  guardian  ad  litem 
David  W.  McKee,  also  filed  a  cross-complaint  against 
appellant,  setting  up  their  interest  in  the  real  estate,  and 
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an  answer  of  general  denial.  There  was  also  an  answer 
to  the  appellant's  complaint,  by  William  H.  H.  Wolf 
and  Martha  Wolf  in  denial. 

After  demurrers  had  been  overruled  to  said  cross-com- 
plaints, issue  was  joined  upon  them.  There  was  a  trial 
and  judgment  of  foreclosure  against  William  H.  H.  and 
Martha  Wolf,  and  that  Ann  and  Clinton  Sanders  were 
junior  Uen-holders,  and  that  Charles  G.,  Margaret  E., 
Stella  B.,  and  John  S.  Wolf  had  a  certain  interest  in  said 
real  estate  not  subject  to  the  mortgage  foreclosed. 

The  appellant,  being  the  sole  plaintiff  below,  has  made 
no  one  a  party  to  this  appeal  but  herself  as  appellant, 
and,  as  appellees,  Charles  G.  Wolf,  David  W.  McKee, 
guardian  ad  litem  for  Martha  E.  Wolf,  Stella  B.  Wolf, 
and  John  S.  Wolf,  and  assigns  as  error  the  overruling 
of  the  demurrers  to  each  of  said  cross-complaints,  and 
that  the  court  erred  in  its  finding,  etc. 

Appellees  have  moved  to  dismiss  the  appeal  on  the 
ground  that  the  principal  defendants  against  whom  there 
was  a  judgment  of  foreclosure  have  not  been  made  parties 
to  this  appeal. 

The  case  of  Hunderlock  v.  Dundee  Mortgage ^  etc.,  Co., 
88  Ind.  139,  is  decisive  of  the  question  in  support  of 
the  motion.  To  the  same  effect  is  State,  ex  rel.,  v.  East, 
88  Ind.  602;  Elliott's  App.  Proced.,  138. 

Appellant  contends  that  joinder  in  error  waived  the 
defect,  and  cites  some  cases  where  this  court  has  held 
that  where  a  part  of  several  co-parties  appeal  and  fail  to 
notify  the  other  co-parties  of  such  appeal,  though  suffi- 
cient to  justify  a  dismissal  of  the  appeal,  yet  an  agree- 
ment to  submit  the  cause  to  this  court  is  a  waiver  of  the 
defect.  It  might  be  a  sufficient  answer  to  that  to  say  that 
there  was  no  agreement  here  to  submit.  But  this  is  not 
an  appeal  by  a  part  of  several  co-parties,  but  it  is  a  case 
where  all  the  party  that  there  was  on  one  side  of  the  case 
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is  here  properly  as  appellant,  but  the  defect  in  her  ap- 
peal is  that  she  haa  not  brought  all  the  parties  on  the 
other  side  of  the  case,  into  this  court,  against  whom 
judgment  was  rendered  in  the  court  below. 

This  court  can  not  very  well  disturb  the  judgment  be- 
low as  to  some  of  the  parties  without  disturbing  it  as  to 
all,  and  this  court  has  no  jurisdiction  to  disturb  it  as  to 
those  parties  that  are  not  parties  to  this  appeal.  There- 
fore joinder  in  error  does  not  waive  the  defect. 

Therefore,  the  appeal  is  dismissed,  at  appellant's  costs. 

Filed  Sept.  28, 1893. 


If,  A'\  No.  15,188. 


The  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago 

Railroad  Company  v.  Grames. 

Appellate  Court. — Jurisdiction, — Money  Demand, — Interest. — In  de- 
termining tlie  jurisdiction  of  the  Appellate  Court,  on  an  appeal  from 
a  judgment  rendered  on  a  money  demand,  interest  should  not  be 
computed  upon  the  judgment  rendered  by  the  court  below. 

From  the  Clinton  Circuit  Court. 

/.  T.  Dye,  B,  K.  Elliott,  W.  F.  Elliott,  A.  Baker  and 
E.  Daniels,  for  appellant. 

P.  H.  Dutch,  J.  G.  Adams  and  A.  C.  Harris,  for  ap- 
pellee. 

CoFFKY,  C.  J. — Section  1,  of  an  act  of  the  General  As- 
sembly, approved  February  16,  1893,  page  29,  entitled 
an  act  to  amend  sections  1,  23  and  25,  of  an  act  creating 
an  Appellate  Court,  etc.,  provides  that  such  Appellate 
Court  shall  have  jurisdiction  in  all  actions  seeking  the 
recovery  of  a  tnoney  judgment  only,  where  the  amount  in 
controversy,  exclusive  of  costs,  does  not  exceed  thirty- 
five  hundred  dollars. 
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The  amount  of  recovery  in  this  case  being  three  thou- 
sand dollars,  under  the  provisions  of  the  above  named 
act,  it  was  transferred  from  this  court  to  the  Appellate 
Court. 

This  is  a  motion  by  the  appellee  to  reinstate  the  cause 
upon  the  docket  of  this  court,  upon  the  ground  that  the 
accumulated  interest,  when  added  to  the  judgment  ren- 
dered by  the  circuit  court,  exceeds  the  sum  of  thirty-five 
hundred  dollars. 

In  determining  the  jurisdiction  of  the  Appellate  Court, 
under  this  provision  of  the  statute,  we  are  of  the  opinion 
that  interest  should  not  be  computed  upon  the  judgment 
rendered  by  the  court  below. 

If  this  were  the  rule,  the  Appellate  Court  would  ha3ra 
jurisdiction  of  a  cause  to-day,  and  to-morrow  it  would 
lose  it,  by  reason  of  the  accumulation  of  interest. 

It  might  commence  the  consideration  of  a  cause,  over 
which  it  had  jurisdiction,  and  before  a  conclusion  was 
reached,  jurisdiction  might  be  lost.  This  would  be  a 
result  never  contemplated  by  the  General  Assembly. 

In  Ex  parte  Sweeney^  126  Ind.  583,  it  was  said,  by 
this  court:  "If  the  recovery  in  the  trial  court  does 
not  exceed  that  limit  ($1,000),  and  is  for  money  only, 
then  the  jurisdiction  is,  as  a  general  rule,  in  the  Appel- 
late Court,  although  interest  accruing  subsequent  to  the 
judgment  may  increase  the  amount  which  the  judgment 
will  yield,  beyond  one  thousand  dollars.'' 

This,  we  think,  announces  the  true  rule,  and  is  in  ac- 
cord with  many  previously  adjudicated  cases,  among 
which  are  Knapp  v.  Banks,  2  How.  (U.  S.)  72;  Walker 
v.  United  States,  4  Wall.  163;  Elgin  v.  Marshall,  106 
U.  8.  578. 

The  motion  to  reinstate  this  cause  upon  the  dockets  of 
this  court  is  overruled. 

Filed  March  16, 1898. 
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jip ■        Fees  and  Salabibs. — Statute  Construed, — Act  of  February  28, 1883, — 

m^  4^/  The  act  of  Febraary  28, 1883,  relating  to  fees  and  salaries  of  officers, 

supplemental  to  the  act  approved  March  31,  1879,  is  constitutional 
and  valid  as  to  clerks  of  circuit  courts. 
Pleading.— Coffiptofnt,  Sufficiency  of. — Fees,  Becovery  of,— Exhibit,  When 
Proper, — ^Where  an  action  is  brought  to  recover  money  paid  on  a 
judgment,  a  transcript  of  the  judgment  is  not  necessary  or  proper  as 
an  exhibit  with  the  complaint,  for  the  payment  of  the  money  is  the 
foundation  of  the  action,  and  such  exhibit,  if  made,  can  not  be 
looked  to  to  supply  any  defect  in  the  complaint. 
Costs. — Becovery  of  Illegal  Fees, — Special  Statute. — Becovery  Less  than 
f50, — In  an  action  for  the  recovery  of  illegal  fees,  the  defendant  is 
not  entitled  to  judgment  for  costs  because  the  amount  of  recovery  in 
the  circuit  court  was  less  than  fifty  dollars ;  for  the  suit  is  not  one 
growing  out  of  contract,  but  one  authorized  by  special  statute. 

From  the  Monroe  Circuit  Court. 

H.  G,  Duncan  and  I,  C,  Batman,  for  appellant. 
E,  Gorr,  for  appellee. 

Howard,  J. — ^This  action  was  brought  by  the  appellee 
to  recover  certain  alleged  illegal  fees  taxed  and  collected 
by  appellant  as  clerk  of  the  Monroe  Circuit  Court. 

There  was  a  trial  by  the  court,  and  a  finding  and  judg- 
ment in  favor  of  the  appellee. 

The  principal  question  discussed  by  counsel  relates  to 
the  sufficiency  of  the  complaint. 

The  action  was  brought  under  the  provisions  of  "An 
act  supplemental  to  an  act  entitled  'An  act  fixing  certain 
fees  to  be  taxed  in  the  offices,  and  the  salaries  of  officers 
therein  named,  etc.,'  approved  March  31,  1879,  and  to 
all  acts  amendatory  thereof,"  approved  February  28, 
1883.     Elliott's  Supp.,  p.  630. 

It  is  argued  by  appellant  that  this  act  is  unconstitu- 
tional in  so  far  as  it  is  attempted  to  apply  its  provisions 
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to  clerks  of  the  circuit  courts,  for  the  reason  that  the  act 
of  March  31,  1879,  to  which  this  act  is  supplemental, 
was  itself,  by  the  fee  and  salary  act  of  April  16,  1881, 
amended  as  to  section  16,  which  fixes  the  fees  of  clerks 
of  the  circuit  courts;  and,  consequently,  that,  so  far  as 
concerns  such  clerks,  the  act  of  1879  no  longer  exists, 
and  the  act  of  1883,  purporting  to  be  supplemental  to  an 
act  which  has  ceased  to  exist,  is  void. 

This  reasoning  is  clearly  fallacious.  Sections  16,  20 
and  26  of  the  act  of  1879  were  amended  by  the  act  of 
1881,  and  the  amended  sections  took  the  place  of  the 
originals.  In  addition,  the  act  of  1883  purports  to  be 
supplemental*  not  only  to  the  act  of  1879,  but  "to  all 
acts  amendatory  thereof,"  which  plainly  includes  the 
act  of  1881. 

Appellant  contends,  further,  that  the  complaint  is 
fatally  defective,  inasmuch  as  it  doea-  not  aver  facts  suf- 
ficient to  constitute  a  cause  of  action,  without  resorting 
to  the  exhibits  or  bills  of  particulars  filed  in  aid  thereof. 
The  so-called  exhibits  filed  with  the  complaint  purport 
to  be  transcripts  of  the  fees  taxed,  with  separate  col- 
umns showing  what  fees  are  legal  and  what  are  illegal. 
This  action  is,  in  effect,  to  recover  money  paid  on  a  judg- 
ment for  costs,  embracing  these  alleged  illegal  fees.  It 
has  been  frequently  decided  that  in  an  action  to  recover 
money  paid  on  a  judgment,  a  transcript  of  the  judgment 
is  not  a  necessary  or  proper  exhibit  with  the  complaint, 
since  the  payment  of  the  money,  and  not  the  judgment, 
is  the  foundation  of  the  action.  '  We  can  not,  therefore, 
look  to  the  exhibits  filed  in  this  case  to  supply  any  de- 
fect that  may  appear  in  the  complaint.  Holcroft  v. 
Halbert,  16  Ind.  256;  Lytley.  Lytle,  37  Ind.  281;  Wilson 
V.  Vance,  Admr.,  55  Ind.  584;  Dumbould  v.  Rowley ,  113 
Ind.  353;  Armstrong  v.  Farmers'  NaVl  Bank,  130  Ind. 
508. 
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Appellant,  however,  did  not  stand  on  the  demurrer  to 
his  complaint,  but  joined  with  appellee  in  submitting  the 
cause  to  the  court  for  trial  upon  its  merits.  The  com- 
plaint states  sufficient  facts,  but  states  them  som,ewhat 
imperfectly.  Mere  uncertainty,  however,  is  not  suf- 
ficient to  render  acomplaint  bad.  Section  376,  R.  S.  1881; 
Snowden  v.  Wilas,  19Ind.  10;  Lewis,  Guar.,  v.  Edwards, 
44  Ind.  333.  See,  also,  Sohn  v.  Cambern,  106  Ind.  302; 
Jenkins  v.  Rice,  84  Ind.  342;  Puett  v.  Beard,  86  Ind.  104; 
Martin  v.  Holland,  87  Ind.  105;  Clegg  v.  Waterbury,  88 
Ind.  21;  Jones  v.  White,  90  Ind.  255;  Boyd,  Trustee,  v. 
Caldwell,  95  Ind.  392;  Eberhart  v.  Reister,  96  Ind.  478; 
Jackson  y.  Weaver,  Admr.,  98  Ind.  307;  Hedrick  v.  Os- 
borne, 99  Ind.  143;  Hyfieman  v.  Roberts,  118  Ind.  137; 
hinder  v.  Smith,  131  Ind.  147;  Taylor  v.  Heam,  131 
Ind.  537.  • 

The  complaint  in  this  case  was  drawn  under  section  8 
of  the  act  of  1883,  which  provides  that  if  any  public  of- 
ficer of  the  State  shall  obtain  any  fee  denied  him  by  the 
act,  the  person  from  whom  he  received  such  money  shall 
have  his  right  of  civil  action  for  the  recovery  of  the 
same,  and  shall  also  recover  damages,  not  less  than  ten 
nor  more  than  thirty  dollars,  but  such  suit  shall  be  pre- 
ceded by  demand.  We  think  that  the  complaint  sub- 
stantially complies  with  the  statute,  and  that,  although 
subject  to  criticism  by  reason  of  vagueness  and  uncer- 
tainty in  some  respects,  it  is,  nevertheless,  to  be  held 
good  on  demurrer.  A  motion  to  make  more  specific 
would,  perhaps,  have  been  proper,  for  the  purpose  of 
reaching  the  defect  complained  of;  and  if  the  complaint 
might  have  been  amended  on  such  motion,  it  will,  on 
appeal,  be  considered  as  so  amended.  Sufficient  facts 
are  stated  in  the  complaint  to  render  the  judgment  there- 
on a  complete  bar  to  any  other  suit  for  the  same  cause  of 
action )  and  this  is  all  that  is  necessary  in  such  a  case. 
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Shappendocia  v.  Sperhcer,  73  Ind.  128;  City  of  Hunting- 
ton V.  Mendenhall,  73  Ind.  460;  Sheeks  v.  Ermn,  130 
Ind.  31;  Works'  Prac,  section  493. 

There  was  a  motion  to  tax  the  costs  of  this  action 
against  the  appellee,  for  the  reason  that  the  amount  of 
the  recovery  was  less  than  fifty  dollars,  being  $28.45,  for 
illegal  fees,  and  $10  as  damages,  under  the  statute;  and 
the  overruling  of  the  motion  is  assigned  as  error.  We 
think  the  ruling  of  the  court  was  correct.  This  was  not 
a  suit  growing  out  of  contract,  but  one  authorized  by 
special  statute  for  the  recovery  of  fees  overcharged,  and 
damages  therefor. 

Appellant  relies  upon  Thompson  v.  Doty,  72  Ind.  336, 
and  Thompson  v.  Jacobs,  74  Ind.  598,  but  the  act  of  1883, 
upon  which  this  action  is  based,  renders  those  cases  in- 
applicable to  the  case  at  bar. 

The  judgment  is  affirmed. 

Filed  Sept.  28, 1893. 
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Coffey,  J. — ^The  appellant  is  a  corporation  duly  or- 
ganized under  the  laws  of  this  State,  and  was,  at  the 
time  of  the  commencement  of  this  suit,  and  had  been 
for  a  long  time  prior  thereto,  engaged  in  the  business  of 
supplying  natural  gas  to  the  citizens  of  Lewisville,  In- 
diana, for  use  as  fuel  and  lights. 

On  the  15th  day  of  August,  1892,  the  town  of  Lewis- 
ville, which  is  an  incorporated  town,  by  its  trustees, 
passed  an  ordinance,  by  the  terms  of  which  the  appel- 
lant was  prohibited  from  charging  a  greater  sum  than 
one  dollar  per  month  for  furnishing  natural  gas  for  a 
cooking  stove  during  the  months  of  May,  June,  July, 
August,  and  September.  Prior  to  that  time,  the  appel- 
lant had  been  supplying  the  relator  with  gas,  to  be  used 
in  his  cook  stove,  but,  upon  the  refusal  of  the  relator  to 
pay  the  charges  fixed  by  the  appellant,  it  refused  to  sup- 
ply him. 

He  tendered  it  the  sum  fixed  by  the  ordinance,  and  de- 
manded that  the  appellant  should  furnish  him  with  gas 
at  the  price  fixed,  but  the  company  refused  to  do  so,  and 
thereupon  this  suit  was  instituted  to  compel  the  appel- 
lant, by  TnandamiLSy  to  furnish  gas  at  the  price  fixed  by 
the  ordinance  of  the  town. 

The  relator  having  succeeded  in  the  court  below,  this 
appeal  is  prosecuted  for  the  purpose  of  reversing  the 
judgment  of  the  circuit  court  on  account  of  alleged  errors 
in  the  proceedings  in  that  court. 

The  controlling  question  in  the  case  relates  to  the 
power  of  the  town  to  fix,  by  ordinance,  the  price  at  which 
the  appellant  shall  supply  the  citizens  with  natural  gas. 

It  is  contended  by  the  relator: 

First.  That  the  town  possesses  such  power  at  common 
law,  and 

Second.  That  such  power  is  conferred  by  the  statutes 
of  the  State;  while  the  appellant  contends  that  no  such 
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power  exists,  either  under  the  rules  of  the  common  law, 
or  the  statutes  of  the  State  of  Indiana. 

It  is  safe  to  assert,  we  think,  that  in  this  State  munici- 
pal corporations  possess  no  power  except  such  as  is  con- 
ferred upon  them  by  statute,  either  in  express  terms  or 
by  necessary  implication. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations 
(4th  ed.),  section  89,  says:  "It  is  a  general  and  undis- 
puted proposition  of  law  that  a  municipal  corporation 
possesses  and  can  exercise  the  following  powers,  and  no 
others: 

^' First.   Those  granted  in  express  words. 

"Second.  Those  necessarily  or  fairly  implied  in  or  in- 
cident to  the  powers  expressly  granted. 

"Third.  Those  essential  to  the  declared  objects  and 
purposes  of  the  corporation — not  simply  convenient,  but 
indispensable. 

*'Any  fair,  reasonable  doubt  concerning  the  existence 
of  power  is  resolved  by  the  courts  against  the  corpora- 
tion, and  the  power  is  denied." 

In  the  case  of  the  City  of  Anderson  v.  O^Gonner,  98 
Ind.  168,  it  was  said  by  this  court:  "Doubtless,  it  is 
true,  as  appellant's  counsel  claim,  that  a  municipal  cor- 
poration can  only  exercise  such  powers  as  are  conferred 
upon  it  by  the  laws  under  which  it  is  incorporated.  But 
where  the  power  to  do  an  act  is  conferred  upon  the  city, 
and  the  law  is  silent  as  to  the  manner  of  doing  such  act, 
the  city  authorities  are  necessarily  clothed  with  a  reason- 
able discretion  in  determining  how  such  act  shall  be 
done."  See,  also,  Thornton's  Indiana  Municipal  Law, 
112,  note  8,  for  a  collection  of  the  authorities  upon  the 
subject  now  under  discussion. 

It  is  not  contended  that  the  general  statute  upon  the 
subject  of  incorporating  towns  confers  upon  towns,  when 
incorporated,  the  power  to  regulate  the  price  at  which 
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natural  gas  shall  be  sold.     It  is  contended,  however, 
that  such  power  is  conferred  by  an  act  of  the  General  ' 
Assembly,  approved  March  7,  1887.     Elliott's  Supp., 
section  800. 

That  act  is  as  follows: 

''Section  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  the  boards  of  trustees  of  towns, 
and  the  common  councils  of  cities,  in  this  State,  shall 
have  power  to  provide  by  ordinance,  reasonable  regula- 
tions for  the  safe  supply,  distribution  and  consumption 
of  natural  gas  within  the  respective  limits  of  such  towns 
and  cities,  and  to  require  persons  or  companies  to  whom 
the  privilege  of  using  the  streets  and  alleys  of  such  towns 
and  cities  is  granted  for  the  supply  and  distribution  of 
such  gas  to  pay  a  reasonable  license  for  such  franchise 
and  privilege." 

The  contention  of  the  appellee  is  sustained  by  the  case 
of  the  City  of  Rushville  v.  Rushville  Natural  Oas  Co.,  132 
Ind.  575.  From  the  conclusion  reached  in  that  case, 
however,  the  writer  of  this  opinion  was  compelled  to  dis- 
sent. Judge  Miller  took  no  part  in  the  decision  of  that 
case,  by  reason  of  having  decided  the  cause,  as  special 
judge;  in  the  circuit  court. 

In  construing  a  statute,  we  will  look  to  the  letter  and 
to  the  statute  as  a  whole,  to  the  circumstances  under 
which  it  was  enacted,  to  the  mischief  to  be  remedied,  and 
to  the  condition  of  affairs  when  it  was  enacted.  Board, 
etc.,  V.  Board,  etc,,  128  Ind.  295. 

The  courts  take  judicial  notice  of  the  fact  that  natural 
gas  is,  in  a  high  degree,  inflammable  and  explosive,  and 
so  dangerous  that  its  use  may  be  made  the  subject  of 
police  regulation.  Jamieson  v.  Indiana  Natural  Oas  and 
Oil  Co.,  128  Ind.  555. 

As  the  public  safety  is  always  the  highest  considera- 
tion in  all  legislation,  it  is  fair  to  presume  that  when  the 


MAY  TERM,  1893.  53 

Lewisville  Natural  Gas  Company  v.  State,  ex  rel,  Reynolds. 

act  under  discussion  was  passed  the  General  Assembly 
had  in  view  the  safety  of  the  people  of  the  State.  Some 
police  regulation,  in  the  localities  in  which  natural  gas 
was  to  be  used,  in  order  to  secure  the  safety  of  the  peo- 
ple and  their  property,  was  an  absolute  necessity. 

There  is  not  a  word  or  a  syllable  to  be  found  in  this  act 
indicating  that  the  General  Assembly  had  in  view  any 
other  purpose  than  that  of  securing  the  safe  supply  and 
use  of  natural  gas.  To  secure  the  safe  supply  and  use  of 
natural  gas  is  one  thing,  and  to  fix  the  price  at  which 
gas  shall  be  supplied  is  another  and  quite  a  different 
thing.  In  our  opinion,  it  was  not  the  intention  of  the 
General  Assembly  to  confer,  by  the  act  above  set  out, 
the  power  to  regulate  the  price  at  which  natural  gas 
should  be  furnished.  It  follows  that  the  conclusion 
reached  in  the  case  of  the  City  of  Riishville  v.  Rushville 
Natural  Gas  Co.y  supra,  was  erroneous  and  should  be 
overruled. 

The  trustees  of  the  town  of  Lewisville  having  no 
power  to  regulate  the  price  at  which  natural  gas  should 
be  furnished,  the  ordinance  in  question,  purporting  to  do 
so,  is  void  upon  its  face;  and  the  circuit  court,  for  that 
reason,  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  directions  to  the  circuit  court 
to  sustain  the  demurrer  to  the  complaint  in  this  cause. 

Filed  Sept.  19, 1893. 
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The  Portland  Natural  Gas  and  Oil  Company  v. 

Stat^,  ex  rel.  Keen. 

Natural  Gas. — Duty  of  Company  to  Furnish, — Precedent  Conditions. — 
Mandamus. — A  natural  gas  company,  occupying  the  streets  of  a  town 
or  city  with  its  mains,  owes  it  as  a  duty  to  furnish  gas  to  those  who 
own  or  occupy  the  houses  abutting  on  such  streets,  where  such  own- 
ers or  occupiers  make  the  necessary  arrangements  to  receive  it,  and 
comply  with  the  reasonable  regulations  of  sueh  company,  and  if  the 
company  neglects  and  refuses  to  perform  such  duty,  it  may  be  com- 
pelled to  do  so  by  writ  of  mandamus. 

From  the  Jay  Circuit  Court. 

/.  W.  Headingtony  J.  F.  La  Follette  and  D.  T.  Taylor, 
for  appellant. 

A.  G.  Smith,  Attorney-General,  and  J.  M.  Smith,  for 
appellee. 

Coffey,  J. — ^This  was  an  action  by  the  appellee  against 
tte  appellant,  to  compel  the  latter  by  mandamus  to  supply 
the  residence  of  the  relator  with  natural  gas,  to  be  used 
for  lights  and  fuel. 

It  appears,  from  the  complaint,  that  the  appellant  is  a 
corporation,  duly  organized  under  the  laws  of  this  State, 
for  the  purpose,  among  others,  of  supplying  to  those 
within  its  reach  natural  gas,  to  be  used  for  lights  and 
fuel.  By  permission  of  the  common  council  it  has  laid 
its  pipes,  for  that  purpose,  in  the  streets  and  alleys  of 
the  city  of  Portland,  in  this  State,  and  has  pipes  laid  in 
Walnut  street,  of  that  city.  The  relator  resides  on  Wal- 
nut street,  on  the  line  of  one  of  the  appellant's  main 
pipes.  His  house  is  properly  and  safely  plumbed  for  the 
purpose  of  obtaining  natural  gas. 

In  May,  1890,  the  relator  demanded  of  the  appellant 
gas  service,  and  tendered  to  it  the  usual  and  proper 
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charges  for  such  service,  but  it  refused,  by  its  officers, 
to  fuBnish  the  gas  demanded,  wh^ereupon  this  suit  was 
brought  to  compel  it  to  furnish  tjie  gas  desired  by  the 
relator. 

The  court  overruled  a  demurrer  to  the  complaint.  It 
also  sustained  a  demurrer  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer  filed  by  the  appellant.  Over 
a  motion  for  a  new  trial,  the  court  awarded  a  peremptory 
writ  against  the  appellant,  requiring  it  to  furnish  the 
relator  with  gas,  as  prayed  in  the  complaint. 

These  several  rulings  are  assigned  as  error. 

Very  many  of  the  objections  urged  against  the  com- 
plaint go  to  the  question  of  its  uncertainty,  and  are  tech- 
nical in  character.  It  has  been  so  often  decided  that  a 
demurrer  is  not  the  remedy  for  uncertainty  that  we  need 
not  cite  authority  upon  the  subject. 

The  vital  question  in  the  case  relates  to  the  right  of 
the  relator  to  compel  the  appellant,  by  mandamvs,  to 
supply  his  dwelling  house  with  natural  gas  for  lights 
and  fuel. 

There  are  cases  whfch  hold  ihat  in  the  absence  of  a 
contract,  express  or  implied,  and  where  the  charter  of 
the  company  contains  no  provision  upon  the  subject,  a 
gas  company  is  under  no  more  obligation  to  continue  to 
supply  its  customers  than  the  vendor  of  other  merchan- 
dise, among  which  is  the  case  of  Commonwealth  v.  Lowell 
Gas  Light  Co,,  12  Allen,  75;  but  we  think  the  better 
reason,  as  well  as  the  weight  of  authority,  is  against  this 
holding. 

Mr.  Beach,  in  his  work  on  private  corporations,  volume 
2,  section  835,  says:  **Gas  companies,  being  engaged 
in  a  business  of  a  public  character,  are  charged  with  the 
performance  of  public  duties.  Their  use  of  the  streets, 
whose  fee  is  held  by  the  municipal  corporation  in  trust 
for  the  benefit  of  the  public,  has  been  likened  to  the  ex- 
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ercise  of  the  power  of  eminent  domain.  Accordingly,  a 
gas  company  is  bound  to  supply  gas  to  premises  with 
which  its  pipes  are  connected." 

Mr.  Cook,  in  his  work  on  Stock  and  Stockholders, 
section  674  (2d  ed. ),  says:  *'Gas  companies,  also,  are 
somewhat  public  in  their  nature,  and  owe  a  duty  to  sup- 
ply gas  to  all." 

To  the  same  effect  are  the  following  adjudicated  cases: 
State  V.  Columbus  Gas,  etc.;  Co.,  34  Ohio  St.  572;  New 
Orleans,  etc.,  Co.  v-  Louisiana  Light  Co.,  115  U.  S.  650; 
People,  ex  rel.,  v.  Manhattan,  etc.,  Co.,  45  Barb.  136; 
Oibbs  V.  Consolidated  Oas  Co.,  130  U.  S.  396;  Williams 
V.  Mutual  Oas  Co.,  52  Mich.  499;  In  re  Rochester  Natural 
Oas,  etc.,  Co.  v.  Richardson,  63  Barb.  437. 

Our  General  Assembly,  recognizing  the  fact  that  nat- 
ural gas  companies  were,  in  a  sense,  public  corporations, 
conferred  upon  them  the  right  of  eminent  domain,  by  an 
act  approved  February  20,  1889,  Acts  1889,  p.  22. 

It  has  often  been  held  that  mandamus  is  the  proper 
proceeding  by  which  to  compel  a  gas  company  to  furnish 
gas  to  those  entitled  to  receive  it.  8  Am.  and  Eng. 
Encyc.  of  Law,  pages  1284-1289;  People  v.  Manhattan 
Oas  Light  Co.,  supra;  Williams  v.  Mutual  Oas  Co., 
supra;  Rochester  Natural  Oas,  etc.,  Co.  v.  Richardson, 
supra. 

In  view  of  these  authorities,  we  are  constrained  to  hold 
that  a  natural  gas  company,  occupying  the  streets  of  a 
town  or  city  with  its  mains,  owes  it  as  a  duty  to  furnish 
those  who  own  or  occupy  the  houses  abutting  on  such 
street,  where  such  owners  or  occupiers  make  the  neces- 
sary arrangements  to  receive  it  and  comply  with  the  rea- 
sonable regulations  of  such  company,  such  gas  as  they 
may  require,  and  that,  where  it  refuses  or  neglects  to  per- 
form such  duty,  it  may  be  .compelled  to  do  so  by  writ  of 
mandamus.     As  to  the  sufficiency  of  an  answer  averring 
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that  the  company  had  not  a  sufficient  supply  to  furnish 
all  those  demanding  gas,  we  intimate  no  opinion,  as  no 
such  defense  was  interposed  in  this  case. 

It  follows  that  the  complaint  in  this  case  states  a  cause 
of  action  against  the  appellant,  and  that  the  court  did 
not  err  in  overruling  the  demurrer  thereto. 

The  second  paragraph  of  the  answer  avers  that  at  the 
time  of  the  demand  for  gas  alleged  in  the  complaint,  the 
relator  was  being  furnished  with  natural  gas  by  the  Citi- 
zens Natural  Gas  and  Oil  Mining  Company,  of  Portland, 
Indiana,  and  that  said  company  has  ever  since  continued 
to  furnish  him  with  gas  for  fuel  and  lights,  and  is  ready 
and  willing  to  continue  doing  so,  so  long  as  he  may  pay 
for  the  same. 

The  third  paragraph  avers  that  the  relator  has  no  in- 
terest  in  the  appellant,  except  what  he  may  have  and 
hold  under  the  laws  of  the  State  in  common  with  all 
other  citizens  of  the  city  of  Portland,  as  shown  by  the 
allegations  in  the  complaint. 

The  fourth  paragraph  avers  that  the  demand  which 
the  relator  alleges  he  made  on  the  appellant  to  furnish 
him  natural  gas  is  couched  in  general  terms  merely,  and 
is  not  express  and  distinct,  and  does  not  clearly  designate 
the  precise  thing  which  is  required,  but  is  vague,  in- 
definite, and  uncertain,  as  shown  by  the  facts  alleged  in 
the  complaint. 

It  is  contended  by  the  appellant,  in  support  of  the 
second  paragraph  of  its  answer,  that  in  view  of  the  facts 
therein  averred  it  could  not  comply  with  the  demand  of 
the  relator  without  a  violation  of  the  provisions  of  an 
act  of  the  General  Assembly,  approved  March  9,  1891, 
Acts  1891,-p.  381. 

It  would  seem  to  be  a  sufficient  answer  to  this  conten- 
tion to  say  that  it  does  not  appear,  by  any  averment  in 
this  answer,  that  it  was  necessary  to  change,  extend,  or 
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alter  any  service  or  other  pipe  or  attachment  belonging 
to  the  Citizens'  Natural  Gas  and  Oil  Mining  Company,  in 
order  to  supply  the  relator  with  the  gas  he  demanded. 
For  anything  appearing  from  this  answer,  the  gas  re- 
quired by  the  relator  from  the  appellant  could  have  been 
furnished  without  interfering  with  that  company.  But 
if  it  appeared  otherwise,  we  would  not  be  disposed  to 
place  a  construction  upon  that  act,  which  would  give  a 
gas  company  furnishing  unsatisfactory  service,  or  charg- 
ing an  unsatisfactory  price  for  its  service,  the  perpetual 
right  to  furnish  gas  to  a  particular  building  because  it 
had  been  permitted  to  attach  its  appliances  for  the  pur- 
pose of  furnishing  gas. 

In  our  opinion,  the  court  did  not  err  in  sustaining  a  de- 
murrer to  this  answer. 

The  third  paragraph  of  the  answer  was  wholly  insuf- 
ficient to  bar  the  relator's  cause  of  action.  It  was  not 
necessary  that  he  should  own  an  interest  in  the  appel- 
lant, different  from  that  held  by  other  citizens  of  the  city 
of  Portland.  It  was  sufl&cient  that  the  appellant  owed 
him  a  duty,  in  common  with  other  citizens,  to  furnish 
him  gas,  which  duty  it  had  refused  to  perform. 

The  fourth  paragraph  of  the  answer  states  no  issuable 
fact,  and  is  clearly  bad. 

The  evidence  in  the  cause  tends  to  support  the  finding 
of  the  circuit  court,  and  we  can  not,  for  that  reason,  dis- 
turb the  finding  on  the  evidence. 

There  is  no  error  in  the  record  for  which  the  judg- 
ment of  the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

Filed  Sept.  26,  1893.  ^  . 


I. 


t 


« 


MAY  TERM,  1893.  59 

^^^  I  11    I      ■  I   ■  ^    ■         ■  -  -  — —       - 1 — r^^  ^^1  ^1^  ■■!!    ■        r 

Louisville,  New  Albany  and  Chicago  Ry.  Co.  v.  State,  ex  rel.  Ward. 


No.  15,064. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  The  State,  ex  rel.  Wabd,  Commis- 
sioner. 

Appbllatb  Court. — Jurisdiction, — Pergonal  Judgment. — Money  Demand. 
"IHtch  Aasesements. — Of  an  appeal  from  a  judgment  in  personam,  for 
$700  for  ditch  assessments,  to  which  judgment  a  motion  was  made 
to  eliminate  the  personal  feature,  which  was  overruled,  the  juris- 
diction is  in  the  Appellate  Court. 

From  the  Lake  Circuit  Court. 

E.  C\  Field  and  G.  C.  Mataon,  for  appellant. 
/.  W.  Youche  and  A.  G.  Smith,  Attorney-General,  for 
appellee. 

Dailey,  J. — ^The  facts  disclosed  by  the  record,  and 
material  to  an  explanation  of  the  ruling  of  the  court,  are 
that  in  January,  1887,  John  Brown  and  others  filed,  in 
the  Lake  Circuit  Court,  their  petition  for  drainage,  un- 
der the  circuit  co^rt  drainage  act,  approved  April  6, 
1885,  p.  129. 

In  said  petition,  it  was  alleged,  among  other  things, 
that  the  right  of  way  of  the  appellant,  extending  through 
sections  17,  18  and  20,  in  township  32,  range  8,  in  said 
county,  would  be  affected,  and  such  proceedings  were 
had  thereunder  that  the  right  of  way  of  the  appellant  com- 
pany was  assessed  for  benefits  in  the  sum  of  seven  hun- 
dred dollars,  which  assessment  was  approved  by  the 
court,  and,  from  the  judgment  affirming  the  assessments, 
no  appeal  was  ever  prosecuted,  but  the  same  remains  in 
full  force;  that,  afterwards,  said  ditch  was  ordered  con- 
structed, and  was  completed  according  to  plans  and 
specifications,  but  appellant  failed  to  pay  the  amount  so 
assessed.     Appellee  commenced  this  suit  for  the  purpose 
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of  its  collection, and  recovered  a  personal  judgment  against 
appellant  in  the  sum  of  $700,  also  the  further  sum  of  $35 
attorneys*  fees,  together  with  all  the  costs  of  the  action, 
without  relief,  and  a  decree  declaring  said  sums  and  costs 
to  be  a  valid  lien  on  the  defendant's  right  of  way  speci- 
fied therein.  Appellant  then  filed  its  written  motion  to 
change  and  modify  the  judgment  so  as  to  eliminate 
therefrom  the  judgment  in  personam^  and  prosecutes  this 
appeal. 

The  Appellate  Court,  under  the  acts  of  1893,  has  ex- 
clusive jurisdiction  of  this  question.  The  act  approved 
March  4, 1893,  p.  356,  granting  additional  jurisdiction  to 
that  court,  is  as  follows:  '* Section  1.  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Indiana,  That  in  ad- 
dition to  the  jurisdiction  which  the  Appellate  Court  now 
possesses,  that  court  shall  have  jurisdiction  in  all  cases 
for  the  foreclosure  or  enforcement  of  liens  of  purely 
statutory  origin  where  the  amount  in  controversy  does 
not  exceed  the  sum  of  thirty-five  hundred  dollars." 

This  cause  is  therefore  ordered  to  be  transferred  to  the 
Appellate  Court. 

Filed  Sept.  20, 1893. 
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163  365  Ck)MM0N  CARRIER. — Possenger. — Personal  Injury. — Third  Parties  Con- 
135  fiol  tributing  to  Injury. — Damages. — Defenses. — In  an  action  by  a  pas- 
i69___*^       senger  against  a  common  carrier,  for  injuries  sustained  while  being 

so  carried,  by  the  negligence  of  the  company's  servants,  "the  com- 
pany will  not  be  permitted  to  show,  in  defense,  that  a  third  party, 
or  parties,  contributed  to  the  injury,  or  that  it  stood  by  and  per- 
mitted others  to  take  charge  of  its  affairs,  thereby  causing  injury  to 
the  person  to  whom  it  owed  the  duty  of  a  carrier  to  its  passenger. 
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Nbgligenge. —  Proximate  Cause  of  Injury, — Definition, — Proximate 
cause  is  any  cause  which,  in  natural  and  continuous  sequei^ce,  un- 
broken by  any  efficient,  intervening  cause,  produced  the  result  com- 
plained of,  and  without  which  the  result  would  not  have  occurred. 

From  the  Floyd  Circuit  Court. 

A,  Bowling  and  J.  K,  Marsh,  for  appellant. 
C,  L,  Jewett  and  M,  Z.  Stannard,  for  appellee. 

Dailey,  J. — ^The  amended  complaint  in  this  action  is 
in  two  paragraphs,  for  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  the  appellee,  while  aboard 
the  defendant's  ferry  boat,  "Shall  Cross,"  in  the  Ohio 
river,  at  Jefferson  ville.  The  specific  acts  of  negligence 
charged  in  the  first  paragraph,  among  others,  are  that 
the  appellant  failed  to  make  the  temporary  stanchion, 
erected  on  the  boat,  secure,  and  that  its  servants  caused 
the  stage  plank  to  come  in  violent  contact  with  it,  knock- 
ing it  down  and  thereby  striking  and  injuring  the  ap- 
pellee. The  negligence  attributed  to  the  appellant  in 
the  second  paragraph  consisted  in  its  omission  to  fasten 
the  stanchion  securely  at  either  end,  and  in  permitting 
the  stage  plank  to  come  in  sudden  and  violent  contact 
with  the  stanchion,  thereby  causing  the  injury  of  which 
complaint  is  made.  A  demurrer  was  filed  to  each  para- 
graph of  amended  Complaint,  which  was  overruled,  and  ex- 
ceptions taken  by  the  appellant.  The  appellant  answered, 
denying  the  matters  stated  in  each  paragraph  of  the  com- 
plaint. The  cause  was  removed  to  Floyd  county,  where 
it  was  tried  by  a  jury,  and  a  special  verdict  returned,  as- 
sessing appellee's  damages  at  five  thousand  dollars. 
There  was  a  motion  for  a  new  trial,  which  was  overruled, 
and  the  appellee  excepted  thereto.  The  appellant  moved 
the  court  for  judgment  in  its  favor  on  the  special  verdict. 
The  court  overruled  the  motion,  and  the  appellant  ex- 
cepted.    Judgment  was  rendered  on  the  special  verdict, 
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in  favor  of  the  plaintiff  below.  Appellant  excepted,  and 
presents  his  appeal  to  this  court. 

The  evidence  is  set  out  in  the  bill  of  exceptions. 

In  this  court,  the  appellant  has  assigned  four  errors: 

First.  The  ruling  of  the  court  on  the  demurrer  to  the 
first  paragraph  of  amended  complaint. 

Second.  The  ruling  of  the  court  on  the  demurrer  to 
the  second  paragraph  of  amended  complaint. 

Third.    Overruling  the  motion  for  new  trial. 

Fourth.  The  refusal  to  render  judgment  in  its  favor  on 
the  special  verdict. 

The  first  and  second  of  the  alleged  errors  are  not  re- 
ferred to  in  appellant's  brief;  therefore,  under  the  rules 
of  practice  of  this  court,  they  are  waived  (  Western  Union 
Tel.  Co,  V.  Ferris,  103  Ind.  91),  and  the  question  of  the 
sufficiency  of  the  complaint  is  not  raised  in  this  court. 

In  the  discussion  of  the  fourth  assignment  of  error,  the 
appellant  says:  ''Notwithstanding  the  effort  of  the  ap- 
pellee to  make  the  verdict  cover  every  fact  necessary  to 
entitle  her  to  judgment,  the  facts  found  by  the  jury  fall 
short  of  that  result,  and  upon  that  verdict  the  motion  of 
the  appellant  for  judgment  ought  to  have  been  sus- 
tained." 

This  is  the  only  discussion  by  it  as  to  the  insufficiency 
of  the  facts  found  or  of  the  evidence  fb  sustain  the  ver- 
dict. Appellant  has  not  specified  what  fact  is  wanting 
in  the  special  verdict,  nor  wherein  the  verdict  is  defec- 
tive, and  the  court  discovers  none,  after  having  exam- 
ined the  record  with  some  degree  of  care.  Under  so  lim- 
ited a  discussion  of  so  important  an  assignment,  the 
court  feels  authorized  in  assuming  that  there  is  a  waiver 
on  the  part  of  the  appellant  to  enter  into  a  discussion  of 
the  fourth  assignment  of  errors,  and  will  not  explore  the 
record  further  for  errors  not  specifically  pointed  out. 
Burk  V.  Hill,  55  Ind.  419. 
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For  the  reasons  stated,  appellant  will  be  deemed  to 
seek  a  reversal,  solely  upon  the  matters  discussed  in  the 
third  assignment  of  error,  viz:  The  alleged  error  of  the 
court  in  overruling  the  motion  for  a  new  trial.  Under 
this  assignment,  the  learned  counsel  for  appellant  have, 
at  some  length,  urged  that  appellee  sustained  her  in- 
juries on  account  of  the  acts  and  conduct  of  her  fellow- 
passengers,  and  not  on  account  of  the  acts  or  conduct  of 
the  appellant,  or  of  any  of  its  servants,  agents  or  em- 
ployes. The  admitted  facts  in  the  case  disclose  that  at 
about  eight  o'clock  on  the  evening  of  July  18,  1888,  a 
church  society,  known  as  the  ''Debt  Paying  Society  of 
St.  Augustine's  Catholic  Church,"  having  chartered  ap- 
pellant's excursion  boat,  ''Shall  Cross,"  went  on  an  ex- 
cursion from  Jeffersonville  about  twelve  miles  up  the 
Ohio  river.  The  crew  of  the  boat,  employes  of  the  ap- 
pellant, consisting  of  five  persons,  had  charge  of  the  ves- 
sel, which  had  been  chartered  and  paid  for  by  the  so- 
ciety. 

The  church  society  sold  tickets  which  entitled  the  pet- 
sons  holding  them  to  become  members  of  the  excursion 
party,  and  the  appellee,  having  purchased  a  ticket,  was 
received  upon  said  boat,  and  went  upon  said  trip.  Upon 
its  return  to  Jeffersonville,  about  midnight,  the  steamer 
landed  at  the  wharf,  and  the  excursion  party  was  put 
ashore  about  one  hundred  yards  up  stream  from  the 
regular  ferry  dock  maintained  for  that  purpose.  Had 
they  landed  the  vessel  at  the  regular  dock,  the  passen- 
gers, in  leaving  the  boat,  could  have  stepped  from  the 
deck  with  entire  safety,  thereby  avoiding  the  necessity  of 
using  a  stage  plank  for  the  purpose  of  exit  therefrom. 
After  the  steamer  had  landed  at  the  place  indicated,  and 
some  parties  had  put  out  the  stage  plank  on  which  about 
six  hundred  people  had  disembarked  in  safety,  leaving 
on  board  probably  seventy-five  persons,  appellee  came 
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from  the  upper  deck,  preparatory  to  leaving  the  vessel, 
and  stepped  to  within  four  or  five  feet  of  the  stage  plank. 
Just  at  this  time  the  steamer  ''Sunshine,"  another  of 
appellant's  excursion  boats,  having  delivered  its  guests, 
drew  up  alongside  the  steamer  ''Shall  Cross,"  thereby 
disturbing  the  water,  and  causing  the  last-named  vessel 
to  start  in  motion  and  drop  down  stream,  tightening  her 
lines.  The  parties,  in  adjusting  the  stage  plank,  had 
omitted  to  run  it  out  far  enough  to  cause  the  end  resting 
on  the  deck  to  clear  one  of  the  temporary  stanchions 
standing  near  the  gateway,  and  as  the  boat  dropped  down 
stream,  the  end  of  the  stage  plank  came  in  contact  with 
the  stanchion,  knocking  it  down  and  injuring  the  appel- 
lee in  the  manner  stated  in  her  complaint. 

From  the  foregoing  summary  of  uncontested  facts,  the 
following  propositions  are  established: 

First.  The  appellant,  on  the  occasion  referred  to,  was 
a  common  carrier  of  passengers. 

Second.  The  appellee  was  a  passenger  on  the  steamer 
"Shall  Cross." 

Third.  The  injury  occurred  by  reason  of  the  accident 
complained  of. 

It  is  the  settled  law  of  this  State  that  a  carrier  of  pas- 
sengers is  not  an  insurer  of  the  safety  of  its  passengers, 
but  it  is  required  to  exercise  the  highest  degree  of  care 
to  secure  their  safety,  and  it  is  liable  to  a  passenger,  who 
is  himself  without  fault,  for  any  omission  or  failure  to 
exercise  this  power,  and  for  the  slightest  neglect  of  duty 
in  this  respect.  Jefferaonville  R.  R.  Go.  v.  Hendricks^ 
Admx.f  26  Ind.  228;  Grand  RapidSy  etc.,  R.  R.  Go.  v. 
Boyd,  65  Ind.  526;  Pittsburgh,  etc.,  R.  JR.  Co.  v.  Wil- 
Hams,  74  Ind.  462;  Terre  Haute,  etc.,  R.  R.  Go.  v.  Buck, 
Admz.,  96  Ind.  346;  Bedford,  etc.,  R.  R.  Go.  v.  Rain- 
bolt,  99  Ind.  551. 

The  question  of  negligence  is  largely  dependent  upon  the 
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relationship  which  the  parties  sustain  to  each  other,  and 
duty.  Thus,  in  case  of  common  carriers,  it  has  been  a 
rule  of  the  law,  from  the  earliest  times,  that  in  consider- 
ation of  the  great  danger  to  human  life  consequent  upon 
the  neglect  of  duty,  they  must  exercise  the  greatest  prac- 
ticable care  for  the  safety  of  their  passengers.  16  Am. 
and  Eng.  Encyc.  of  Law,  427. 

*'The  passenger  is  entitled  not  only  to  be  properly  car- 
ried, but  he  must  be  carried  to  the  end  of  the  journey  for 
which  he  has  contracted  to  be  carried,  and  must  be  put 
down  at  the  usual  place  of  stopping."  "It  is  the  duty 
of  the  company  to  provide  for  the  safe  receiving  and  dis- 
charging of  passengers.  It  is  bound  to  exercise  the  strict- 
est vigilance  not  only  in  carrying  them  to  their  des- 
tination, but  also  in  setting  them  down  safely,  if  human 
care  and  foresight  can  do  so."  Terre  Haute j  etc.,  R,  R. 
Co.  Y.  Buck,  supra. 

It  is  a  maxim  that  the  law  looks  to  the  proximate,  and 
not  at  the  remote,  causes  of  an  injury.  Out  of  the  applica- 
tion of  this  maxim  grows  the  liability  or  nonliability  of  a 
defendant  charged  with  the  infliction  of  an  injury  by  his 
negligence.  Unless  the  alleged  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury  of  which  plaintiff 
complains,  there  can  be  no  recovery.  For  consequences 
of  which  his  act  or  omission  was  only  a  mere  condition, 
or  remote  cause,  the  defendant  is  not  liable.  To  consti- 
tute actionable  negligence,  there  must  be  not  only  a 
casual  connection  between  the  negligence  complained  of 
and  the  injury  suffered,  but  the  connection  must  be  a 
natural  and  continuous  sequence,  unbroken  by  any  other 
cause.  Proximate  cause  is  defined  to  be  any  cause  which, 
in  natural  and  continuous  sequence,  unbroken  by  any 
efficient,  intervening  cause,  produced  the  result  com- 
plained of,  and  without  which  the  result  would  not  have 
Vol.  134—5 
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occurred.  In  the  construction  of  this  rule,  in  many 
cases,  what  seems  a  remote  cause  is  held  proximate,  be- 
cause, in  examining  the  chain  of  causation,  no  other 
proximate  cause  appears,  supposed  intervening  causes 
being  found  merely  conditions  or  occasions,  and  not  ef- 
ficient causes.  In  this  class  of  cases,  conditions  and 
occasions  are  often,  but  erroneously,  insisted  on  as  prox- 
imate causes.  Sherman  v.  Stage  Co,,  24  Iowa,  515; 
Storey  on  Bailments,  sections  241,  242. 

"Consequences  which  follow  in  unbroken  sequence, 
without  an  intervening  efficient  cause,  from  the  original 
wrong  are  natural;  and  for  such  consequences  the  orig- 
inal wrongdoer  must  be  held  responsible,  even  though  he 
could  not  have  foreseen  the  particular  results,  provided 
that  by  the  exercise  of  ordinary  care  he  might  have  fore- 
seen that  some  injury  would  result  from  his  negligence. 
No  other  proximate  cause  being  found  the  original  wrong 
is  held  proximate,  and  no  wrongdoer  ought  to  be  al- 
lowed to  apportion  or  qualify  his  own  wrong;  and  as  a  loss 
or  injury  has  actually  happened  while  his  own  wrongful 
act  was  in  force  and  operation,  he  ought  not  to  be  permit- 
ted to  set  up  as  a  defense  that  there  was  a  more  imme- 
diate  cause  of  loss,  if  that  cause  was  put  in  operation  by 
his  own  wrongful  act.  But  of  course,  if  the  original  act 
of  the  defendant,  although  it  was  the  proximate  cause  of 
an  injury,  *  *  was  not  negligent,  the  fact  that  it  was  the 
proximate  cause  of  such  injury  will  not  warrant  a  re- 
covery."    16  Am.  and  Eng.  Encyc.  of  Law,  438,  439. 

This  court,  in  discussing  the  question,  in  Terre  Haute, 
etc.,  R.  R.  Co.  V.  Biick,  supra,  adopted  the  language  of  a 
Maryland  court,  and  said:  ''The  law  is  a  practical 
science,  and  courts  do  not  indulge  refinements  and  sub- 
tleties, as  to  causation,  that  would  defeat  the  claims  of 
natural  justice.  They  rather  adopt  the  practical  rule,  that 
the  efficient  and  predominating  cause,  in  producing  a 
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given  event  or  effect,  though  there  may  be  subordinate 
and  dependent  causes  in  operation,  must  be  looked  to  in 
determining  the  rights  and  liabilities  of  the  parties  con- 
cerned." "To  entitle  such  party  to  exemption,  he  must 
show  not  only  that  the  same  loss  might  have  happened, 
but  that  it  must  have  happened,  if  the  act  complained  of 
had  not  been  done."  '*It  is  no  defense  in  an  action  for 
a  negligent  injury,  that  the  negligence  of  a  third  per  spn,  or 
an  inevitable  accident,  or  an  inanimate  thing,  con- 
tributed to  cause  the  injury  of  the  plaintiff,  if  the  neg- 
ligence of  the  defendant  was  an  eflficient  cause  of  the  in- 
jury. *  *  In  such  cases,  the  fact  that  some  other  cause 
operates  with  the  negligence  of  the  defendant  in  produc- 
ing the  injury,  does  not  relieve  the  defendant  from  liabil- 
ity. *  *  His  original  wrong,  concurring  with  some  other 
cause,  and  both  operating  proximately,  at  the  same  time 
in  the  production  of  the  injury,  he  is  liable  to  respond 
in  damages  whether  the  other  cause  was  a  guilty  or  inno- 
cent one.  In  cases  of  this  character  the  negligence  of  two 
independent  persons  may  concurrently  result  in  in- 
jury to  a  third,  in  which  event  the  injured  party  may 
maintain  his  action  against  either  or  both  of  the  negli- 
gent parties."  16  Am.  and  Eng.  Encyc.  of  Law,  440- 
443. 

It  is  elementary  that  natural  causes  are  always  proxi- 
mate. 

Again,  it  is  no  answer  to  an  action  by  a  passenger 
against  a  carrier  that  the  negligence  or  trespass  of  a  third 
party  contributed  to  the  injury.  Eaton  v.  Boston,  etc., 
R,  R.  Co.,  11  Allen,  500;  Pittsburgh,  etc,  R,  W.  Go,  v. 
Caldwell,  74  Pa.  St.  421;  Spooner  v.  Brooklyn,  etc.,  R. 
R.  Co.,  54  N.  Y.  230. 

Counsel  for  appellant,  recognizing  the  rules  above 
stated  as  being  applicable  for  the  guidance  of  courts  in 
proper  cases,  urge  that  this  cause  does  not  come  within 
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the  rules  laid  down;  that  *'the  evidence  shows  that  the 
proximate  cause  of  the  accident  to  the  appellee  was  the 
collision  of  the  stage  plank  with  the  stanchion";  that 
*'on  no  other  ground  can  the  fall  of  the  stanchion  be  ex- 
plained"; that ''there  was  no  proof  that  the  stanchion 
was  not  properly  and  sufiBciently  fastened  to  resist  any 
of  the  ordinary  and  probable  shocks  or  strains  to  which 
it  was  likely  to  be  exposed";  that  "it  did  stand  firm  and 
secure  during  the  entire  voyage  "j  that  '*it  required  a 
powerful  blow,  from  an  unusual  and  unexpected  source,  to 
drive  it  from  its  position";  that  ''there  was  no  proof  of 
any  negligence  on  the  part  of  the  appellant,  which  occa- 
sioned the  collision  between  the  stage  plank  and  the 
stanchion,"  and  that  the  appellee  sustained  her  injuries 
on  account  of  the  acts  and  conduct  of  her  fellow-pas- 
sengers, and  not  on  account  of  the  acts  or  conduct  of  ap- 
pellant, or  any  of  its  servants,  agents  or  employes;  that 
the  crowd  of  passengers,  during  the  necessary  absence  of 
the  crew,  and  while  they  were  engaged  in  the  perform- 
ance of  their  duties,  seized  the  stage  plank  and  ran  it 
partly  out  upon  the  bank  while  the  boat  was  still  in  mo- 
tion, and  so  placed  it  that  it  came  in  contact  with  the 
stanchion,  knocking  it  down  upon  the  person  of  the  ap- 
pellee." 

There  is  considerable  testimony  tending  to  support  this 
theory,  but  there  is  just  as  positive  testimony  that  the 
stanchion  which  fell  upgn  and  injured  the  appellee  was 
placed  in  the  position  it  occupied  while  the  upper  deck 
was  heavily  loaded,  so  that  owing  to  the  pressure  from 
above  it  could  not  be,  and  was  not,  made  perpendicular; 
that  it  leaned  in  the  direction  of  Kentucky,  at  an  angle 
of  eighty-five  degrees,  and  that  the  end  next  to  the  floor 
was  never  fastened  or  adjusted  thereto;  also,  that  the 
stage  plank  was  thrown  out  by  the  crew,  and  the  occu- 
pants of  the  boat  were  permitted  to  cross  thereon. 
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Harry  Strauss,  a  witness  for  appellee,  says:  ''I  re- 
side at  Jefferson ville,  Indiana,  and  have  lived  there  all 
my  life.  I  knew  the  plaintiff;  she  lived  at  Jefferson- 
ville,  and  has  lived  there  for  several  years;  don't  know 
how  long.  She  lived  there  on  the  18th  of  July,  1888. 
I  remember  tl^e  excursion  on  the  "Shall  Cross"  on  that 
day.  I  was  down  at  the  river  in  the  evening  before  the 
excursion  started.  The  "Shall  Cross"  was  at  the  landing 
at  Jefferson  ville.  It  was  sometime  in  the  afternoon.  I 
was  on  the  boat.  Saw  a  temporary  stanchion,  which  had 
been  put  in  to  support  the  upper  deck.  It  was  not  per- 
pendicular. It  leaned,  and  was  not  fastened  at  the  bot- 
tom; it  leaned  towards  the  lower  deck.  I  saw  it  again^ 
when  the  crowd  was  in  the  boat,  in  the  same  position. 
It  was  leaning  all  the  time,  and  was  not  straight  up  and 
down.  The  excursion  was  given  by  St.  Augustine  So- 
ciety, and  they  went  up  the  river  on  the  "Shall  Cross." 
The  boat  left  Jefferson  ville  at  8  o'clock  in  the  evening. 
There  was  a  crowd  on  board,  some  seven  hundred  or 
eight  hundred  people.  I  did  not  see  the  stanchion  fall. 
I  was  on  the  forward  part  of  the  boat.  I  saw  the  plain- 
tiff, Florence  Nolan,  on  the  boat,  while  it  was  going  up 
the  river.  No  change  was  made  in  the  position  of  the 
stanchion  from  the  time  it  was  first  put  up." 

George  Klespies,  for  appellee,  testified  as  follows:  "I 
saw  the  stanchion  before  the  accident.  I  saw  it  put  up. 
Ad.  Northum  put  it  up.  He  and  John  Noon,  and  a 
colored  man,  put  it  up.  It  was  put  up  fifteen  or  twenty 
minutes  before  the  boat  started.  Some  eight  hundred 
people  went  on  the  excursion.  About  three  hundred  of 
them  were  on  the  boiler  deck.  The  shoulder  of  the 
stanchion  was  put  in  an  opening  at  the  top  in  a  stringer, 
and  it  was  struck  about  three  licks  with  a  maul.  It  was 
not  driven  up  straight.  I  noticed  it  when  I  was  with 
my  girl.     I  said:     Come  away;  you'll  get  killed." 


V'     > 
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James  Maher  also  testified  that  he  saw  the  stanchion 
put  up  by  one  of  the  ferry  company's  men,  at  a  time 
when  there  were  two  hundred  or  three  hundred  people 
on  the  upper  deck;  that  it  was  set  at  an  angle  of  eighty- 
five  degrees;  that  they  took  a  sledge  hammer  and  hit  it 
as  hard  as  they  could,  but  never  got  it  straight,  and  went 
off  and  left  it;  that  there  was  no  fastening  on  the  bottom 
to  hold  it  in  position,  and  no  evidence  that  it  had  been 
handled  or  nailed  to  so  hold  it."  Witness  further  says: 
''I  would  not  have  paid  much  attention  to  it,  only  a 
friend  of  mine  said:  You  had  better  get  away  from  there; 
that  thing  will  fall  and  kill  somebody."  "Saw  the 
stanchion  on  the  floor  after  the  accident." 

The  testimony  of  Howard  and  Irwin,  witnesses  for  ap- 
pellant, was  that  the  temporary  stanchion  should  have 
been  placed  in  position  before  the  weight  was  placed  on 
the  upper  deck. 

Hon.  Frank  B.  Burke  testified  that  the  crew  on  the 
boat  ran  out  the  plank,  which  seems  to  have  been  a  nec- 
essary means  of  escape  at  that  dock. 

James  Maher  swore  that  the  boat  had  been  landed  ten 
minutes  before  the  accident  happened. 

Maud  Craig  testified  that  of  the  700  or  800  people, 
originally  on  the  boat,  but  about  75  remained  when  the 
accident  happened,  which  would  indicate  that  appel- 
lee was  proceeding  to  leave  with  due  care  and  caution 
when  the  injury  occured,  and  that  she  did  not  rush  or 
crowd  herself  into  danger. 

Bud  Miller,  the  pilot  and  master  of  the  boat,  testified 
that,  after  landing  the  boat,  he  left  the  pilot  house  and 
went  down  stairs,  and  the  stage  was  out,  some  two  hun- 
dred people  having  left  the  boat;  that  he  gave  no  order 
to  pull  in  the  plank,  but  asked  them  to  go  oft  slowly  and 
not  crowd  the  plank. 

We  refer  to  this  much  of  the  testimony  to  show  that 
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plaintiff's  theory  was  supported  by  a  line  of  witnesses. 
The  credibility  and  weight  to  be  given  their  sttftements 
were  to  be  determined  by  the  jury. 

The  general  rule  is  that  questions  of  fact  are  ta  be  sub- 
mitted to  a  jury,  and  this  includes  not  only  cases  where 
the  facts  are  in  dispute,  but  also  the  questions  as  to  the 
inference  to  be  drawn  from  such  facts  after  they  have 
been  determined.  The  element  of  ordinary  care  must, 
from  its  very  character,  require  the  decision  of  a  jury, 
when  asked  for,  except  where  there  is  a  violation  of 
statutory  duty,  or  where  the'  facts  are  undisputed,  and 
but  one  inference  can  reasonably  be  drawn  from  them, 
and  courts  are  reluctant  to  disturb  verdicts  under  such 
circumstances.  ^ 

In  addition  to  what  is  above  stated,  while  the  burden 
rested  on  the  appellee,  in  the  first  instance,  to  prove  all 
the  material  allegations  of  her  complaint,  yet  the  au- 
thorities are  uniform  on  this  subject.  The  fact  that  a 
passenger  suffers  an  injury  while  upon  a  railroad  train, 
will  ordinarily  raise  a  presumption  that  the  company  is 
negligent.     Jeffersonville  jR.  R.  Go.  v.  Hendricksj  supra. 

The  contract  between  the  carrier  and  passenger,  among 
other  jtfst  and  reasonable  rules,  requires  that  the  carrier 
should  take  the  burden  of  showing  that  it  used  all  proper 
precautions  for  the  passenger's  safety.  Bedford,  etc.,  R. 
R,  Co.  V.  RainhoU,  supra. 

Public  policy  requires  of  the  carrier,  in  cases  like  this, 
that  it  shall  aflSrmatively  show  that  it  has  taken  all  usual 
and  practical  precautions  to  maintain  its  carriages  and 
appliances  for  carrying,  in  safe  condition.  Cleveland, 
etc.,  R.  R.  Co.  V.  Newell,  104  Ind.  264;  Louisville,  etc., 
R.  W.  Co.  V.  HeiidricTcs,  128  Ind.  462;  Kentucky  and 
Indiana  Bridge  Co.  v.  Quinkert,  2  Ind.  App.    244. 

Where  a  passenger,  rightfully  on  a  train,  is  injured  by 
the  breaking  down  of  a  bridge,  the  presumption  is  that 
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the  carrier  was  guilty  of  negligence,  and  the  ontLS  is  on 
it  to  prove  the  contrary.  Louisville^  etc,  R.  W.  Co,  v. 
Thompson,  Admr.,  107  Ind.  442;  Louisvilley  etc.,  R.  W. 
Co.  V.  Jones,  108  Ind.  551. 

The  appellant,  having  assumed  the  duty  to  carry  ap- 
pellee safely,  as  a  matter  of  law  it  will  not  be  heard  to 
say  that,  having  assumed  this  obligation,  it  stood  by  and 
permitted  others  to  take  charge  of  its  affairs  and  thereby 
injure  the  person  to  whom  it  owed  the  duty.  Eaton  v. 
Boston,  etc.,  R.  R.  Co.,  supra;  Spooner  v.  Brooklyn,  etc., 
R.  R.  Co.,  supra;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Caldwell, 
supra. 

From  the  facts  established  in  this  cause,  by  the  ap- 
pellee, and  the  authorities  cited,  it  was  clearly  the  duty  of 
the  appellant  to  prove  a  complete  negative  of  the  aver- 
ments in  these  respects  in  order  to  defeat  the  appellee's 
right  to  recover,  and  having  failed  to  do  so,  there  is  no 
error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed.  It  is  therefore 
ordered,  upon  the  foregoing  opinion,  that  the  judgment 
be,  and  it  is,  in  all  things  affirmed,  with  costs. 

Piled  Sept.  21,  1893. 
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I^l 74  of  discretion,  for  the  court,  in  an  application  for  liquor  license,  to 

refuse  to  allow  the  remonstrators  to  make  the  remonstrance  more 
specific,  when  such  application  was  made  before  the  jury  was  im- 
paneled and  sworn,  and  before  any  witness  was  sworn,  where 
such  a  motion  would  necessarily  have  been  granted,  if  made  by  the 
applicant  for  license,  such  amendments  being  clearly  in  the  inter- 
ests of  a  fair  trial. 
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Samb. — Eemonstrance, — Evideiice. — Allowing  Minors  to  Congregate, — 
Gambling  With  Minors, — In  an  application  for  liquor  license,  remon- 
strators  may  show  that  the  applicant,  at  varioos  times,  as  saloon 
keeper,  onder  apr|Bvioas  license,  allowed  minors  to  be  about  a 
pool  table  in  his  saloon,  and  that  he  threw  dice  with  a  minor  in  his 
saloon,  when  things  of  value  were  won  and  lost. 

Same. — Instructions  to  Jury. — Province  of  Courts  of  Jwry.— Where  the 
court,  in  an  application  for  license  to  sell  intoxicating  liquor,  in- 
structed the  jury,  in  substance,  that  if  the  applicant  did  throw  dice 
with  a  certain  minor  to  ascertain  who  should  buy  the  lemonade, 
and,  also,  as  to  who  should  buy  the  beer,  and  did  play  pool  with  a 
minor  in  his  saloon,  these  facts  alone  would  not  be  sufficient  to  de- 
feat his  application,  but  the  jury  must  consider  such  facts  in  con- 
nection with  all  the  other  facts  given  in  the  cause,  to  determine  the 
fitness  of  the  applicant,  such  instruction  is  clearly  erroneous,  it  not 
being  within  the  province  of  the  court  to  take  from  the  jury  the 
facts  necessary  to  determine  the  fitness  of  the  applicant. 

From  the  Boone  Circuit  Court. 

P.  H.  Dutch y  for  appellants. 

8.  M.  Ralston  and  M,  Keefe,  for  appellee. 

HowAKD,  J. — On  appeal  from  the  board  of  county 
commissioners,  the  appellee,  over  the  remonstrance  of 
the  appellants^  was  granted  a  license  to  sell  intoxica^ting 
liquors. 

It  is  contended  that  the  court  erred  in  refusing  to  al- 
low the  appellants  to  make  their  remonstrance,  as  filed 
before  the  commissioners,  more  specific,  and  to  file  ad- 
ditional specifications  thereto.  The  motion  to  so  amend 
the  remonstrance,  and  make  it  more  specific,  was  filed 
before  any  witnesses  were  sworn  and  before  the  impanel- 
ing of  the  jury. 

In  Stockwell  v.  Brant,  97  Ind.  474,  it  was  said:  "The 
general  rule  is  that  appeals  from  the  county  board  are 
tried  in  the  circuit  court  on  the  issues  made  before  the 
county  board.  ♦  ♦  ♦  But  the  issues  made  below  are 
subject  to  proper  amendments  in  the  appellate  court  un- 
der the  general  rules  of  law.     *     *     *     jn  Goodwin  v. 
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Smith,  72  Ind.  113,  which  was  an  application  for  a 
liquor  license,  this  court  said:  'In  highway  cases,  the 
practice  has  uniformly  been  to  permit  such  amendments, 
and  we  can  see  no  reason  why  the  same  rule  should  not 
apply  to  the  class  of  cases  to  which  the  one  under  dis- 
cussion belongs.'  "  State  v.  Vierlingy  33  Ind.  99;  Blair 
V.  Kilpatrick,  40  Ind.  312. 

Had  the  appellee  seen  fit  to  move  the  court  to  require 
the  appellants  to  make  their  remonstrance  more  specific, 
we  think  the  motion  would  necessarily  have  been  sus- 
tained. For  a  still  better  reason,  we  are  of  opinion  that 
appellants  themselves  should  have  been  permitted  to 
amend  their  own  remonstrance  by  making  the  same  more 
definite  and  particular.  The  object  in  view  was  certainly 
one  in  the  interests  of  a  fair  trial  of  the  case  upon  its 
merits,  namely,  to  bring  all  the  facts  before  the  jury.  It 
was  no  part  of  the  functions  of  the  court  to  do  aught 
that  might  aid  in  the  concealment  of  these  facts. 

While  it  was,  of  course,  within  the  sound  discretion 
of  the  court  to  grant  or  refuse  the  request  of  the  appel- 
lants, as  made,  nevertheless  we  are  constrained  to  con- 
clude that,  under  the  circumstances,  there  was  an  abuse 
of  the  discretion  of  the  court  in  refusing  to  allow  the 
amendment. 

The  appellants  offered  to  prove  that,  at  various  times, 
minors  were  allowed  and  permitted  to  be  about  the  pool 
table  in  the  saloon,  when  it  was  under  the  care,  manage- 
ment and  control  of  the  appellee,  and  that  the  appellee 
threw  dice  with  a  minor  in  said  saloon,  when  things  of 
value  were  won  and  lost.  The  evidence  was  objected  to, 
and  the  objection  sustained  by  the  court. 

We  think  such  evidence  competent,  to  show  the  char- 
acter of  the  applicant  and  his  fitness  to  conduct  a  saloon. 
The  appellants  had  alleged  in  their  remonstrance  that 
the  appellee,  while  the  owner  of  the  premises  described 
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in  his  application  and  while  employed  in  said  saloon 
during  the  past  year,  ''has  unlawfully  suffered  and  per- 
mitted minors  to  play  pool  therein,  and  has  unlawfully 
suffered  minors  to  congregate  in  and  about  a  pool  table, 
kept  therein,  and  has  himself,  within  the  last  year  in 
said  saloon,  played  pool  with  minors  upon  the  pool  table 
kept  therein,  at  divers  times." 

In  Stockwell  v.  Brant,  supra,  it  was  held  that  it  was 
for  the  jury  to  determine  whether  a  liquor  seller,  about 
whose  premises  drunken  men  were  in  the  habit  of  con- 
gregating, was  a  fit  person  to  receive  the  license  which 
he  was  seeking.  It  was  a  still  greater  wrong,  in  this 
case,  for  the  appellee  to  allow  minors  to  congregate  about 
the  pool  table  and  to  play  upon  it,  and  even  to  play  with 
them  himself.  The  offered  evidence  should  have  been 
admitted.  Groscop  v.  Rainier,  111  Ind.  361;  Branson  v. 
Dunn,  124  Ind.  252. 

Complaint  is  made  that  many  of  the  instructions  of 
the  court  were  incorrect, -amongst  them  the  following: 

"If  you  find  from  the  evidence  given  in  the  cause  that 
the  applicant,  Edward  Hine,  Sr.,  did  throw  dice  with 
one  Daniel  Kinney  to  ascertain  who  should  buy  the 
lemonade,  and  also  threw  dice  with  one  Christy,  a  minor, 
to  see  which  of  the  two  should  buy  the  beer,  and  also 
played  pool  with  one  Lawrence  Wysong,  a  minor, — these 
facts  alone  would  not  be  sufficient  to  defeat  his  applica- 
tion, but  the  jury  should  consider  these  facts  in  connec- 
tion with  all  the  other  evidence  given  in  the  cause  in  de- 
termining the  question  of  the  fitness  of  the  applicant  to 
be  entrusted  with  a  license  to  sell  intoxicating  liquors." 

If  the  facts  stated  in  the  charge  would  not  be  suflS- 
cient  to  defeat  the  application,  it  is  diflScult  to  see  what 
degree  of  moral  obtuseness  the  court  might  consider 
sufficient  to  show  the  applicant's  unfitness  to  be  en- 
trusted with  a  license.     Few  greater  crimes  against  so- 
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ciety  can  be  conceived  than  that  of  the  moral  pollution 
of  our  youth.  R.  S.  1881,  sections  2080,  2081,  2088. 
But  these  were  questions  of  fact  for  the  exclusive  con- 
sideration of  the  jury,  and  not  for  the  trial  court  nor  for 
this  court  to  decide  as  questions  of  law. 

It  was  not  for  the  court  to  take  from  the  jury  the  facts 
necessary  to  determine  the  fitness  of  the  applicant  for 
the  trust  which  he  asked  them  to  confide  to  him. 

"The  immorality  of  the  act  mentioned  in  the  instruc- 
tion, and  the  fitness  or  unfitness  of  the  applicant  to  ob- 
tain a  license,  were  questions  of  fact  for  the  jury  to  de- 
cide from  the  evidence  before  them,  and  with  which  the 
court  had  no  right  to  interfere."  Keiaer  v.  Lines ^  57 
Ind.  431. 

The  evidence  admitted  on  the  trial  shows  that  the  sa- 
loon, when  managed  and  controlled  by  the  appellee,  and 
with  his  knowledge  and  consent,  was  frequented  by 
minors,  and  was  used  for  gaming,  with  very  little  pre- 
tense of  secrecy.  We  think  the  motion  for  a  new  trial 
should  have  been  sustained.  Hamilton  v.  StaUy  75  Ind. 
586;  Commonwealth  v.  Taylor,  14  Gray,  391;  People  v. 
Sergeant,  8  Cow.  *139;  State  v.  Leigkton,  23  N.  H.  167; 
Bachellor  v.  State,  10  Tex.  258. 

The  judgment  is  reversed,  with  instruction  to  sustain 
the  motion  for  a  new  trial  and  for  further  proceedings  in 
accordance  with  this  opinion. 

Filed  Sept.  20,  1893. 
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No.  16,240. 

Klingeb  V.  Lbmleb  et  AL. 

Lien. — Foreclosure, — Bitch  Assessment. — Erroneous  Description, — Bona 
Fide  Purchaser  from  Owner, — Lien  Purchaser. — Bespective  Bights: — 
Subrogation, — Where  land  sought  to  be  a£fected  by  ditch  assess- 
ments, was,  in  all  the  proceedings,  erroneoosly  described  as  being 
in  the  northeast  qaarter,  instead  of  in  the  northwest  quarter,  of  a 
certain  section  of  land,  and  the  land  so  described,  apon  failure  to 
pay  the  assessments,  was  foreclosed  apon,  under  the  lien,  and  sold, 
the  purchaser  of  the  land  under  the  foreclosure  proceedings  was 
subrogated  to  all  the  rights  of  the  lien  holder,  and  the  lien  was  such 
as  might  have  been  enforced  against  the  owner  of  the  land  at  the 
time  of  the  ditch  proceedings,  but  can  not  be  enforced  against  the 
honajide  assignee  for  value,  of  such  owner,  or  one  holding  through 
such  assignee. 

« 

From  the  Marshall  Circuit  Court. 

C  KelUsoriy  for  appellant. 
8.  Parker,  for  appellees. 

Hackney,  J. — ^The  question  for  review  is  the  suflSci- 
ency  of  the  appellant's  complaint,  to  which  a  demurrer 
was  sustained  in  the  circuit  court. 

It  is  alleged  that  one  George  Riseley  owned  a  forty-acre 
tract  of  land  in  Marshall  county,  and  that  said  tract  was 
benefited  by  a  certain  drainage  sought  and  secured  in 
proceedings  under  the  act  of  April  8,  1881,  as  amended 
March  8, 1883,  p. 173.  In  all  of  said  proceedings, said  tract 
was  erroneously  described  as  in  the  northeast  instead  of 
the  northwest  quarter  of  the  section,  and  said  tract  was  as- 
sessed benefits  in  the  sum  of  one  hundred  and  forty-eight 
dollars,  no  part  of  which  was  ever  paid  by  said  Riseley. 
In  December,  1885,  the  appellant,  as  drainage  commis- 
sioner, sued  said  Riseley  for  the  enforcement,  by  fore- 
closure, of  the  lien  of  said  assessment,  and,  in  May,  1886, 
the  appellant  purchased  said  tract,  upon  decree  in  said 
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action,  for  two  hundred  and  fifteen  dollars  and  seventy- 
nine  cents,  which  sum  he,  as  such  commissioner,  ap- 
plied upon  the  construction  of  said  drain  and  the  costs  of 
said  suit.  In  said  foreclosure  proceeding,  and  the  cer- 
tificate of  purchase  issued  to  appellant,  the  lands  were  so 
erroneously  described.  After'  said  foreclosure  proceeding, 
and  before  the  proceeding  in  this  case,  Riseley  conveyed, 
by  proper  description,  to  McKelvy;  McKelvy  conveyed 
to  CuUen,  and  CuUen  conveyed,  by  warranty  deed,  to 
the  appellee,  George  F.  Lemler. 

The  complaint  seeks  to  charge  Lemler  with  notice  of 
the  appellant's  equity,  and  to  enforce  such  equity  as  a 
lien  senior  to  Lemler's  rights. 

There  are  no  allegations  of  notice  to,  or  fraud  by,  Mc- 
Kelvy or  CuUen,  nor  is  it  claimed,  in  the  argument,  that 
they  were  not  bona  fide  purchasers,  except  as  they  may 
have  been  affected  by  a  constructive  knowledge  of  the 
assessment  through  the  erroneous  description.  So  far  as 
they  may  be  held  to  such  knowledge,  that  far  may  the 
appellant  also  be  held  to  such  knowledge. 

The  appellant's  counsel  states  his  contention  in  the 
following  three  propositions: 

'*!.  Did  the  ditch  proceedings,  mentioned  in  the  com- 
plaint, create  a  lien  against  the  'land'  such  as  could  have 
been  enforced  by  a  proper  preceding  against  said  land  in 
the  hands  of  said  George  Riseley?" 

"2.  If  a  lien  was  created  by  such  ditch  proceedings 
against  said  land,  so  that  the  same  could  have  been  en- 
forced against  it  in  the  hands  of  George  Riseley,  does  not 
the  complaint  allege  sufficient  knowledge  on  the  part  of 
the  appellee  George  F.  Lemler  to  make  the  land  liable  to 
pay  the  amount  of  said  ditch  assessment  in  his  hands?" 

"3.  The  appellant  having  purchased  at  said  sale,  in 
good  faith,  and  without  knowledge  of  the  error  in  the 
description  of  said  land,  and  the  proceeds  of  said  sale 
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having  been  employed  in  constructing  said  ditch  to  the 
benefit  of  the  land,  is  not  appellant  entitled  to  be  subro- 
gated to  all  the  rights  of  the  original  lien-holder?" 

The  first  and  third  of  these  inquiries  we  may  answer 
in  the  aflSrmative,  giving  emphasis  to  the  contingency 
that  such  rights  are  enforced  against  Riseley.  But  the 
second  inquiry  must  be  answered  in  the  negative,  when 
We  consider  the  further  fact  that  McKelvy  and  CuUen 
are  not  charged  with  a  knowledge  of  the  equity  sought 
to  be  enforced  in  behalf  of  the  appellant,  and  are  not 
purchasers  in  fraud  of  the  holder  of  such  equity.  They 
are  good-faith  purchasers,  as  the  appellee  may  be  a 
good-faith  purchaser,  so  far  as  we  learn  from  the  allega- 
tions of  the  complaint. 

Conceding,  but  not  deciding,  that  the  complaint  suf- 
ficiently shows  that  Lemler  had  knowlfedge  of  appellant's 
equity,  and  considering  either  McKelvy  or  CuUen  a  good- 
faith  purchaser,  the  appellant  must  fail. 

In  Brown  v.  Cody,  115  Ind.  484,  it  was  said,  by  this 
court,  as  to  a  purchaser  with  knowledge  of  prior  equities: 
''If  Mrs.  Cody  became  the  assignee  of  Drew,  the  pur- 
chaser at  the  sheriff's  sale,  she  acquired  a  good  title. 
Drew  had  a  right  to  sell,  and  she  to  buy,  and  if  the 
former  purchased  in  good  faith  at  the  sheriff's  sale,  he 
had  a  title  which  he  migKt  sell,  even  though  Mrs.  Cody 
might,  had  she  been  the  original  purchaser,  not  have  been 
able  to  acquire  a  title  because  of  notice  of  prior  equities. 
The  general  rule  ist  that  one  who  has  notice  of  a  prior 
equity  will  acquire  the  same  title  as  that  of  his  vendor, 
where  the  vendor  is  a  purchaser  in  good  faith.  This  is 
a  familiar  rule  of  equity  and  has  often  been  enforced  by 
this  court." 

In  Evans  v.  Nealis,  69  Ind.  148,  it  is  held  that  *'Mrs. 
Evans,  if  she  purchased  or  took  a  conveyance  from  one 
who  was  a  purchaser  in  good  faith  for  a  valuable  con- 


80 


SUPREME  COURT  OF  INDIANA, 


Rich  wine  v.  The  Presbyterian  Church  of  Nobles  ville. 


sideration,  would  take  a  title  freed  from  the  demands  of 
her  husband's  creditors,  though  she  may  have  had  no- 
tice of  the  fraud  imputed  to  her  husband,  because  she 
would  step  into  the  shoes  and  acquire  the  rights  of  her 
grantor." 

In  Hampson  v.  Fally  64  Ind.  382,  the  following  is 
quoted,  with  approval,  from  2  Perry  Trusts,  section  830, 
and  we  repeat  it  as  giving  a  cogent  reason  for  the  rule: 
''So  a  purchaser  with  notice  from  a  purchaser  without 
notice  is  protected,  not  on  his  own  merit,  but  on  the 
merit  of  the  innocent  purchaser;  for,  if  such  purchaser 
could  not  sell  the  estate,  he.  would  be  deprived  of  one 
of  the  valuable  attributes  of  his  property."  See,  also, 
Arnold  v.  Smithy  80  Ind.  417;  Trentman  v.  Eldridge,  98 
Ind.  525;    2  Pomeroy's  Eq.  Jur.,  section  754. 

The  ruling  of  the  court  below  was  right,  and  the  judg- 
ment is  affirmed. 

Filed  Sept.  19, 1893. 
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No.  16,270. 

RiOHWiNE  V.  The  Presbyterian  Church  of  Nobles- 

VILLE. 

Action. — Pleading. — Prayer. — Joinder  in. — Ejectment. — Quieting  Title. 
— Damages. — Injunction. — In  an  action  to  recover  the  poBsession  of 
real  estate,  for  quieting  title  to  real  estate,  for  damages,  and  for  in- 
junctive relief,  the  prayer  for  relief  may  properly  embrace  all  of  the 
objects  sought  by  the  action,  it  being  the  policy  of  the  law  to  give  a 
complete  remedy  in  one  suit,  so  far  as  it  can  be  done,  for  all  wrongs 
complained  of,  growing  out  of  the  same  transaction. 

Real  Estate. — Disponed  Title. — Improvements  by  Occupant. —  When  not 
Made  in  Good  Faith. — Where  action  is  brought  in  ejectment,  to  quiet 
title,  and  for  injunctive  relief,  and  the  defendant,  after  the  bringing 
of  the  action,  enters  upon  the  disputed  land  and  erects  buildings 
thereon,  he  can  not  be  said  to  be  an  occupant  in  good  faith ;  he  as- 
sumed the  hazard,  and  must  abide  the  result. 
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Nbw  Trial. — As  of  Bight, — When  Allowable, — When  an  action  is  sub- 
stantially one  for  injunction  and  damages,  the  question  of  title  be- 
ing only  incidentally  involved,  a  new  trial  as  of  right  can  not  prop- 
erly be  demanded. 

Evidence. — TUle  to  Land. — Adverse  PosaeaHon.-^Intent. — JTote  Shown. 
— In  an  action  concerning  title  to  real  estate,  it  was  not  error  for 
the  court  to  refuse  testimony  of  a  former  owner  of  the  land  owned 
by  def endiant,  to  the  effect  that  he  held  the  real  estate  in  contro- 
versy up  to  a  certain  line,  under  claim  of  right,  there  being  a  failure 
to  show  that  such  claim  waa  made  to  plaintiff  (a  church) ,  or  some 
officer  or  other  person  entitled  to  act  for  the  church. 

From  the  Marion  Circuit  Court. 

G.  Shirts,  J.  A.  Kilboume,  R.   R.   Stephenson  and  W. 
R.  Fertig,  for  appellant. 
F.  B.  Pfafy  T.  J.  Kane  and  T.  P.  Davis,  for  appellee. 

HowABD,  J. — ^The  appellee  alleges,  in  her  complaint, 
that  said  church  is  the  owner,  and  entitled  to  the  posses- 
sion, of  a  part  of  lot  5,  in  square  14,  in  the  town,  now 
city,  of  Noblesville,  * 'beginning  at  a  point  on  the  west 
line  of  said  lot  and  three  feet  south  of  the  foundation 
and  south  wall  of  said  church  building,  and  run  thence 
east  132  feet  to  the  east  line  of  said  lot,  thence  north  to 
the  north  line  of  said  lot,  thence  west  132  feet  to  the 
west  line  of  said  lot,  and  thence  south  to  the  place  of  be- 
ginning.-' 

It  is  further  alleged  'Hhat  said  church  has  held  the 
exclusive  and  adverse  possession  of  said  premises, 
claiming  to  be  the  owner  thereof  continuously  for  forty 
years." 

And  it  is  averred  that  the  defendant,  the  appellant  in 
this  appeal,  "is  entering,  and  threatening  to  enter,  on 
said  premises,  nd  is  erecting,  and  threatening  to  erect, 
thereon  buildings  for  his  own  use  and  occupancy,  and 
that  unless  restrained  by  this  court  he  will  make  excava- 
tions and  erect  such  buildings  on  said  premises,  and  will 
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80  construct  and  erect  the  same  as  to  shut  oS  the  light 
and  air  on  the  south  side  of  said  building  and  interfere 
with  the  use  and  enjoyment  thereof  by  said  members  of 
said  church,  who  hold,  and  have  held,  devotional  and 
religious  exercises  therein  for  forty  years  last  past/' 
asking  for  damages  and  an  injunction. 

In  a  supplemental  complaint  it  is  alleged:  ''That  said 
defendant,  since  the  commencement  of  this  suit  and  with 
full  knowledge  of  the  plaintiff's  rights,  as  above  stated, 
has  entered  upon  and  taken  possession  of  said  real  estate, 
although  forbidden  by  the  plaintiff  so  to  do,  and  has 
made  excavations  thereon,  torn  down  and  removed  fences 
therefrom,  erected  buildings,  walls,  and  other  structures 
thereon,  for  his  own  use  and  benefit  and  for  his  own  ex- 
clusive occupancy,"  asking  for  damages  and  posses- 
sion. 

A  demurrer  to  the  complaint  for  improper  joinder  of 
causes  of  action  was  overruled,  as  was  also  a  motion  to 
strike  out  the  supplemental  complaint,  and  also  a  motion 
to  separate  the  complaint  into  paragraphs,  also  a  de- 
murrer to  the  complaint  for  want  of  facts. 

The  answer  is  in  four  paragraphs: 

1.  Admitting  the  acts  complained  of,  but  denying  that 
they  took  place  on  any  part  of  said  lot  ''other  than 
26  2-5  feet  off  the  south  side  thereof." 

2  and  3.    The  statute  of  limitations,  and 

4.    The  general  denial. 

There  is  also  a  cross-complaint,  to  quiet  title  to  said 
"twenty-six  and  two-fifths  feet  off  the  south  side  of  lot 
five." 

A  reply  in  general  denial  was  made  to  the  first  three 
paragraphs  of  the  answer,  and  an  answer  in  three  para- 
graphs to  the  cross-corpplaint: 

1.  Denying  appellant's  title  to  any  part  of  said  lot 
five  "situate  and  lying  north  of  the  line  formerly,  and 
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until  recently,  occupied  by  the  fence  that  stood  three 
feet  south  of,  and  parallel  with,  the  south  wall  of  the 
church  building.'' 

2  and  3.   The  statute  of  limitations. 

A  demurrer  to  these  paragraphs  of  answer  to  the  cross* 
complaint  was  overruled,  and  the  appellant  replied  in 
general  denial. 

On  a  trial  by  the  court  there  was  a  finding  for  the  ap- 
pellee. A  decree  was  entered,  awarding  damages  in  the 
sum  of  one  cent,  quieting  the  title  of  appellee,  awarding 
a  writ  of  ejectment  against  appellant,  and  enjoining  the 
appellant  from  any  further  interference  with  appellee's 
possession  and  enjoyment  of  said  real  estate. 

Numerous  rulings  on  the  pleadings  are  assigned  as 
errors  axid  discussed  by  counsel. 

Whether  it  was  error  to  overrule  the  demurrer  to  the 
complaint  for  improper  joinder  of  causes  is  a  question 
which  it  would  avail  nothing  to  decide,  for  the  reason 
that  the  statute  has  expressly  provided  that  such  error, 
if  it  exist,  shall  not  be  sufficient  to  reverse  a  judgment. 
R.  S.  1881,  section  341;  Rennick  v.  Chandlery  59  Ind. 
354;  Coan  v.  Chimes^  63  Ind.  21;  Baals  v.  Stewart,  109 
Ind.  371. 

We  do  not  think  the  court  erred  in  refusing  to  strike 
out  the  supplemental  complaint.  The  statute,  R.  S.  1881, 
section  399,  authorizes  the  court  to  allow  supplemental 
pleadings  showing  facts  which  occurred  after  the  former 
pleadings  were  filed.  The  original  complaint  stated  that 
appellant  was  threatening  to  enter  upon  appellee's  prop- 
erty, and  asked  that  he  be  enjoined  from  so  doing;  the 
supplemental  complaint  averred  that  since  the  filing  of 
the  first  complaint  the  appellant  had  actually  entered 
upon  the  premises,  and  asked  that  possession  be  restored 
to  appellee. 

We  think  the  pleading  was  in  conformity  with  the 
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statute,  and  that  it  was  in  harmony  with  the  cause  of 
action  made  by  the  original  complaint. 

''The  office  of  the  supplemental  complaint  *  *  • 
is  to  bring  upon  the  record  such  new  facts,  that  the  court 
may  grant  the  proper  relief  upon  the  facts  existing  at 
the  time  of  the  final  decree."  Patten  v.  Stewart,  24  Ind. 
832  (343). 

In  the  case  at  bar,  the  additional  averments  in  the  sup- 
plemental complaint  enabled  the  court  to  give  to  appel- 
lee a  complete  remedy  in  the  final  decree,  the  order  of 
ejectment  being  based  upon  the  facts  stated  in  the  sup- 
plemental complaint  and  proved  upon  the  trial.  The 
policy  of  the  law  is,  so  far  as  it  can  be  done,  to  give  a 
complete  remedy  in  one  suit  for  all  wrongs  complained  of 
growing  out  of  the  same  transaction,  and  so  put  an  end 
to  the  litigation. 

The  supplemental  pleading  in  this  case,  taken  with 
the  original,  formed  but  a  single  complaint.  This  com- 
plaint was,  in  effect,  a  claim  for  the  recovery  of  real 
property,  with  damages  for  injury  to  the  land,  and  a 
prayer  to  quiet  title;  all  of  which  may  be  united,  as  ap- 
pears by  clause  five  of  section  278,  R.  S.  1881.  But 
our  courts  are  courts  of  law  and  equity,  and  while  the 
court  in  this  case  had  undoubted  power  to  render  a  de- 
cree for  possession,  quieting  title,  and  damages,  it  also 
had  power,  in  the  same  decree,  to  enjoin  the  commission 
or  continuance  of  the  injury  complained  of.  The  prayer 
for  injunction  was  therefore  properly  united  with  the 
prayer  for  damages,  for  recovery  of  possession  of  the  real 
estate,  and  to  quiet  the  title  to  the  same.  Bonnell  v. 
Allen,  53  Ind.  130;  Field  v.  Holzman,  93  Ind.  205; 
Bishop  V.  Moorman,  98  Ind.  1. 

We  think  that  the  pleading  as  a  whole  was  good,  and 
that  the  motion  to  strike  out  the  supplemental  complaint 
was  properly  overruled. 
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Whether  the  motion  to  separate  the  complaint  into 
paragraphs  should  have  been  allowed  need  not  be  in- 
quired into.  The  error,  if  any,  was  harmless;  and,  in 
any  case,  could  not  avail  on  appeal.  Section  341,  R.  S. 
1881;   Wabash,  etc.,  R.  W.  Co.  v.  Rooker,  90  Ind.  581. 

The  answer  to  the  cross-complaint  was  not  bad,  for  the 
reason  that  it  disclaimed  title  in  the  appellee  to  all  land 
claimed  by  appellant  and  lying  south  of  *Hhe  line  form- 
erly, and  until  recently,  occupied  by  the  fence  that  stood 
three  feet  south  of  and  parallel  with  the  south  wall  of  the 
church  building,"  and  denied  title  in  the  appellant  to 
all  land  north  of  that  line.  This  answer,  indeed,  states 
the  principal  issue  between  the  parties,  and  nearly  the 
whole  body  of  the  evidence  given  in  the  case  was  directed 
to  the  question  of  the  existence  or  nonexistence  of  the  line 
of  division  thus  referred  to. 

The  appellant  made  three  motions  to  modify  the  decree 
in  accordance  with  the  views  maintained  by  him  in  his 
pleadings,  and  supported  by  the  evidence  adduced  by 
him.  The  motions  were  severally  overruled.  The  court 
found  for  the  appellee  on  its  pleadings,  and  on  the  evi- 
dence given  in  the  case.  This  finding  resulted  in  giving 
to  appellee  the  land  in  dispute.  To  sustain  the  motions 
of  appellant  to  modify  the  decree  so  as  to  give  him  a  part  of 
the  property  already  found  to  belong  to  the  appellee,  would 
have  been  quite  inconsistent.  Nor  can  it  be  said,  as 
counsel  for  appellant  contend,  that  appellant  acted  in 
good  faith  in  entering  upon  the  disputed  territory  and 
erecting  his  building  thereon.  This  entry  was  made  and 
the  buildings  erected  by  him,  after  the  filing  of  appel- 
lee's original  complaint,  and  against  the  express  prohi- 
bition^ of  appellee.  Appellant  acted  with  his  eyes  open 
and  at  his  own  peril.  He  was  not  taken  advantage  of, 
nor  unawares;  but,  after  suit  was  brought  to  enjoin  his 
entering  upon  the  premises,  he  deliberately  proceeded  to 
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do  what  the  court  was  about  to  decide  whether  he  had  a 
,  right  to  do  or  not.  The  court  having  decided  against 
him,  he  can  not  now  be  heard  to  claim  that  he  was  an 
occupant  in  good  faith;  he  took  the  hazard,  and  must 
abide  by  the  result.  The  court,  undoubtedly,  took  all 
equities  of  this  nature  into  consideration,  in  awarding 
appellee's  damages  at  one  cent,  for  the  case  discloses 
more  than  nominal  damages  to  appellee. 

We  think  the  court  correctly  ruled  that  appellant  was 
not  entitled  to  a  new  trial  as  of  right.  Where  the  title 
to  real  estate  only  is  involved,  as  in  ejectment^or  suit  to 
quiet  title,  a  new  trial  as'  of  right  should  be  awarded  on 
motion.  But  where  two  causes  of  action  are  joined,  in 
one  of  which  the  title  to  real  estate  is,  and  in  the  other 
is  not,  involved,  the  rule  is  different.  This  action  was 
originally,  and  remained  to  the  end,  one  for  injunction 
and  damages,  in  which  a  new  trial  as  of  right  was  not 
allowable.  In  the  supplemental  complaint,  the  cause  of 
action  was  one  for  damages  and  the  possession  of  real 
estate.  Whether  these  causes  of  action  were  improperly 
joined,  as  appellant  contends,  or  whether  they  were  prop- 
erly joined,  the  causes  proceeded  to  judgment,  and  the 
decree  adjusted  all  questions  at  issue  under  both  causes, 
*  and,  in  such  case,  the  policy  of  the  law  is  not  to  allow  a 
new  trial  as  of  right. 

Counsel  for  appellant,  in  their  very  able  and  elaborate 
argument,  quote  the  following  from  the  case  of  Wilson  v. 
Brookahire,  126  Ind.  497:  "The  rule  is  that  where  a 
cause  proceeds  to  judgment,  which  embraces  a  substan- 
tive cause  of  action,  in  which  a  new  trial  as  a  matter  of 
right  is  not  allowable,  then  even  though  it  embraces 
other  causes  in  which  a  new  trial  as  of  right  is  allow 
able,  the  policy  of  the  law  is  to  regard  that  cause  of  ac- 
tion as  controlling,  in  which  a  second  trial  as  of  right  is 
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not  permitted.  Bradford  v.  School  Totun,  etc.y  107  Ind. 
280;  Butler  University  v.  Conard,  94  Ind.  353." 

Of  this  statement  of  the  rule,  as  given  by  Judge 
Mitchell,  counsel  for  appellant  say,  in  their  brief:  **So 
far  as  appears  from  the  statement  of  facts  in  that  case, 
the  statement  therein  made  by  the  court  was  correct  as 
applying  thereto.  It  is  correct  as  applied  to  a  case  where 
two  causes  of  action  are  properly  joined,  in  which  no  new 
trial  as  of  right  is  allowable  as  to  one  of  them,  and  where 
the  party  otherwise  entitled  to  a  new  trial  acquiesces  in 
such  joinder;  and  it  is  also  correct  as  applied  to  a  case 
where  two  causes  of  action  have  been  improperly  joined, 
and  the  case  proceeds  to  judgment  without  objection." 

We  agree  with  the  statement  of  the  learned  counsel, 
but  counsel  say  that  the  rule  does  not  apply  where 
causes  have  been^improperly  joined  over  the  objection  of 
the  party  otherwise  entitled  to  a  new  trial  as  of  right; 
that  "what  the  learned  judge  meant  by  the  statement, 
'where  the  case  proceeds  to  judgment,'  was  simply  that 
where  such  case  proceeded  to  judgment  without  objection 
no  new  trial  as  of  right  could  be  had." 

This  contention  is  fully  answered  by  the  quotation  in 
appellant's  brief  irom.  Butler  University  v.  Conard,  supra: 
"The  defendant  has  it  in  his  power  by  demurrer  to 
prevent  the  misjoined  causes  of  action  from  being  tried 
together.  If  the  plaintiff,  by  his  fault,  incorrectly 
joins  two  or  more  claims  in  one  action,  and  the  defend- 
ant permits  the  misjoined  causes  to  go  to  trial  together, 
the  unsuccessful  party  in  the  trial  should  not  be  heard  to 
complain  because  a  new  trial,  as  of  right,  is  refused. 
Either  party  had  it  in  his  power  to  have  the  cause  of  ac- 
tion, in  which  such  new  trial  is  proper,  tried  by  itself, 
and  thus,  to  secure,  in  case  of  an  adverse  judgment,  the 
Mtefit  of  a  new  trial  without  cause." 

TWis  not  enough  for  appellant  to  say,  in  answer  to 
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this,  that  the  court  overruled  his  demurrer.  He  could 
have  stood  upon  his  demurrer,  refused  to  plead  further, 
and  thus  prevented  the  improperly  joined  causes  from 
proceeding  to  judgment. 

But,  we  do  not  think  there  was  an  improper  joinder  of 
causes.  The  action  was  substantially  one  for  injunction 
and  damages,  the  question  of  title  being  incidental. 
Neither;  a  jury  trial  nor  a  new  trial  as  of  right  could  be 
demanded.     Miller  v.  Ciiy^  etc.,  123  Ind.  196. 

In  the  motion  for  a  new  trial  for  cause,  four  reasons 
are  given,  the  first  and  second  being  that  the  finding  and 
judgment  are  not  supported  by  suflSicient  evidence,  and 
that  they  are  contrary  to  law. 

The  third  reason  given,  that  the  court  refused  to  per- 
mit the  appellant  to  prove  the  acts  and  declarations  of 
one  Wallace,  a  member  of  the  church  congregation,  in 
connection  with  a  certain  survey  of  the  disputed  terri- 
tory, presents  no  question  for  the  reason  that  no  excep- 
tion to  the  ruling  of  the  court  is  shown  in  the  record. 
Neither  was  it  shown  what  acts  or  declarations  it  was 
proposed  to  prove.  Nor  does  it  appear  that  Wallace  had 
any  authority  to  speak  for  appellee,  or  to  bind  the  church 
by  his  words  or  actions. 

The  fourth  reason  assigned  for  a  new  trial  is  that  the 
court  refused  to  allow  a  witness,  Eli  Shumack,  a  former 
owner  of  the  land  now  owned  by  appellant,  to  prove  that 
he  held  the  real  estate  in  controversy  up  to  a  certain  line 
under  a  claim  of  right.  The  court  refused  to  allow  the 
evidence  unless  it  was  shown  that  the  claim  was  made  to 
the  church  or  some  officer  or  other  person  entitled  to  act 
for  the  church.  We  think  this  was  right.  The  mere 
intent  which  a  person  has  in  mind  when  he  does  an  act 
can  not  bind  an  adverse  party  to  whose  knowledge  iha^ 
claim  or  intent  is  not  brought.  Besides,  the  rulingK 
the  court  was  harmless  to  appellant;  the  witness  hairal- 
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ready,  over  appellee's  objection,  answered  fully  as  to  his 
claim  of  title  to  the  land  in  question. 

A  mass  of  evidence  was  introduced  by  both  parties, 
principally  to  determine  the  location  of  the  line  dividing 
the  lands  of  appellant  from  those  of  appellee.  We  have 
gone  carefully  over  the  record  of  nearly  seven  hundred 
and  fifty  pages,  and  are  satisfied  that,  while  there  is  much 
conflict  in  the  testimony,  yet  there  was  ample  evidence 
to  support  the  finding  of  the  court. 

Appellee's  claim  is  that,  at  the  time  of  building  the 
phurch,  being  about  forty  years  before  the  bringing  of 
the  suit,  and  at  a  time  when  the  adjacent  lots  were 
vacant  and  the  surrounding  streets  and  alleys  not  well 
defined,  the  church  authorities  located  their  lot  by  meas- 
urements then  believed  to  be  correct;  that  they  placed 
their  church  building  within  their  own  ground  and  three 
feet  away  from  appellant's  land;  that  they  built  a  fence 
around  their  lot,  setting  the  fence  on  appellee's  side 
only  two  feet  and  six  inches  from  the  church,  or  six 
inches  from  appellant's  land,  so  that  the  fence  might  be 
wholly  upon  the  church  ground;  that  this  fence  so  re- 
mained until  about  1876  or  1877,  when,  by  agreement 
with,  and  at  the  request  of,  Eli  Shumack,  then  owner  of 
appellant's  land,  this  fence,  having  become  dilapidated, 
was  removed;  that  Shumack  at  the  same  time  agreed  to 
protect  and  care  for  the  church  property;  and  that  no 
claim  to  the  disputed  ground  was  ever  made  by  appel- 
lant, or  any  of  those  through  whom  he  derives  title,  until 
about  the  time  of  the  bringing  of  this  suit. 

The  only  two  survivors  of  those  who  made  the  original 
measurement  of  the  church  lot,  and  had  the  partition 
fence  built,  testified  to  the  foregoing  facts;  and  they 
were  corroborated  by  numerous  witnesses  who  had  seen 
the  fence  during  the  whole  period  that  it  was  up,  and 
also  by  the  man  who  assisted  in  its  removal. 
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Many  witnesses,  however,  testified  that  no  such  fence 
ever  existed;  but  we  are  of  opinion  that  this  conflict  may 
be  reconciled  in  a  large  degree  by  the  circumstance  that 
some  witnesses  testified  as  to  what  they  had  seen  and  re* 
membered,  while  others,  equally  honest,  testified  as  tc 
what  they  had  not  seen  or  did  not  remember. 

Several  surveyors  and  engineers  testified  that  there  is 
no  record  now  left  of  any  monument  of  the  original  town 
of  Noblesville.  They  also  testified  as  to  late  surveys  or 
measurements  made  from  certain  stones  placed  about 
twenty  years  before  the  time  of  the  suit,  but  admitted 
that  the  location  of  those  stones  was  only  approximately 
correct,  or  rather  assumed  to  be  correct.  Of  course  the 
location  of  lot  lines  and  corners  measured  from  such 
monuments  could  only  be  approximately  correct. 

It  is  true  that  in  case  of  a  survey,  as  provided  bj 
statute,  R.  S.  1881,  sections  5950  to  5955,  to  determine 
and  perpetuate  a  line  or  a  corner,  the  surveyor's  record, 
if  unappealed  from,  would  suffice.  But,  in  this  case,  nc 
record  was  kept  of  any  survey;  and  the  testimony  given 
by  the  surveyors  was  of  very  little  value,  except  to  show 
that  all  the  original  monuments  of  the  town  have  beei^ 
lost. 

The  testimony  of  those  who  remembered  where  the 
lines  and  corners  of  the  lots  were  originally  established, 
and  where  they  have  since  been  maintained,  must  con- 
trol.  Because  appellant's  paper  title  gives  him  26  2-5 
feet,  and  appellee's  calls  for  only  39  3-5  feet,  can  not 
avail  to  give  appellant  a  part  of  the  land  claimed  ad- 
versely and  occupied  by  appellee  for  many  years  preced- 
ing the  twenty  years  prior  to  this  action. 

Nor  is  it  material  that  the  church  authorities  may  have 
been  mistaken  in  the  beginning  when  measuring  their 
lot,  erecting  their  church,  and  building  their  fence 
around  it.     The  testimony  is  that   the   measurements 
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were  made  from  an  ancient  stake,  which  was  believed, 
at  the  time,  to  mark  the  corner  of  the  church  lot  accord- 
ing to  the  original  plat  of  the  town.  The  lines  so  deter- 
mined, and  recognized  for  forty  years  since,  can  not  now 
be  called  in  question.  Flynn  v.  Olenny,  51  Mich.  580, 
and  cases  there  cited;  Brown  v.  Anderson,  90  Ind.  93; 
Wingler  v.  Simpson,  93  Ind.  201;  Roots  v.  Beck,  109  Ind. 
472. 

Whether  appellee  sued  in  the  proper  corporate  name 
is  a  question  not  properly  raised  by  the  record.  For  all 
that  appears,  the  suit  was  brought  by  the  trustees  in  the 
corporate  name  chosen  by  the  church  society,  and  no 
question  was  made  of  this  by  either  party  during  the 
trial.  This  is  all  that  the  statute  requires.  B.  S.  1881, 
section  3824,  and  other  sections. 

Even  if  it  were  otherwise,  it  would  now  be  too  late  to 
raise  the  question.  Heaston  v.  Cincinnati,  etc.,  R.  R. 
Co,,  16  Ind.  275;  Presbyterian  Church,  etc,,  v.  Horton, 
50  Ind.  223;   Wiles  v.  Trustees,  etc.,  63  Ind.  206. 

We  find  no  available  error  in  the  record. 

The  judgment  is  affirmed. 

FUed  Sept.  22, 1893. 
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Railboad. — Bight  of  Way. — Appropriation  of  Land  For. — Damages. — 
Bemedy  of  Land'Owner, — Equity. — Privies. — ^Where  a  railroad  com- 
pany appropriates  land  to  its  own  ase,  as  a  right  of  way,  with  the 
consent  of  the  owner,  with  the  understanding  that  the  damages  ac- 
croing  by  reason  of  sach  appropriation  should  be  paid  as  soon  as  the 
road  was  completed,  the  owner  of  such  real  estate  may  maintain  the 
common  law  action  for  damages,  on  failure  to  pay  the  same,  against 
either  the  company  appropriating  the  land,  or  may  maintain  an 
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eqcdtable  action  for  damages  against  another  holding  title  under 
through  and  by  right  of  the  former  company,  the  remedy  by  writ  ox 
assessment  being  simply  a  comalatiye  remedy  to  those  of  the  com- 
mon law  and  equity. 

From  the  Tippecanoe  Circuit  Court. 

8.  H.  Spooner  and  W.  H.  Lyford,  for  appellant. 
/.  R.  Coffroth,  for  appellee. 

Dailey,  J. — ^This  suit  was  instituted  in  the  Benton  Cir- 
cuit Court,  but,  on  change  of  venue,  was  tried  in  the 
Tippecanoe  Circuit  Court.  The  first  paragraph  of  com- 
plaint is  a  common  action  for  ejectment.  This  was  dis- 
missed before  trial. 

The  second  paragraph  is  substantially  as  follows: 
''And  said  plaintiff,  above  named,  further  complaining 
of  defendant,  above  named,  says  that  he  is  now,  and  for 
ten  years  last  past  has  been,  the  owner  in  fee  of  the  fol- 
lowing real  estate,  in  Benton  county,  Indiana,  to  wit: 
the  southeast  quarter  of  section  7,  township  24,  north, 
range  7,  west,  containing  160  acres,  and,  at  the  time  of 
the  happening  of  the  grievances  hereinafter  complained 
of,  he  was,  and  for  a  long  time  prior  thereto  had  been, 

using  all  of  said  land  as  one  farm;  that,  on  the of 

August,  1881,  the  Chicago  and  Great  Southern  Railway 
Company,  a  corporation  organized  under  and  by  virtue 
of  the  laws  of  .the  State  of  Indiana,  in  that  behalf  en- 
acted, desired  to  construct  its  road  through  a  part  of  said 
land,  to  wit,  the  southwest  quarter  thereof,  and  applied 
to  plaintiff  to  pay  him  for  a  right  of  way  through  the 
same;  that  plaintiff  then  informed  said  company  that  it 
would  be  impossible  for  him  to  state  what  damage  the 
construction  of  the  road  through  his  premises  would  be 
to  him  or  his  land,  until  the  same  was  constructed;  that 
thereupon  it  was  agreed  between  plaintiff  and  said  com- 
pany that  the  latter  should  construct  its  road  across 
plaintiff's  said  land,  and  that  as  soon  as  said  road  was 
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completed,  said  company  would  pay  him  the  damages 
occasioned;  that,  pursuant  to  said  agreement,  said  com- 
pany, in  1882,  constructed  its  road  over  the  southwest 
quarter  of  said  real  estate,  occupying  a  strip  fifty  feet 
wide,  beginning  sixty-six  and  one-half  rods  north  of  the 
souttiwest  corner  of  said  forty-acre  tract,  thence  in  a 
southeasterly  direction  through  said  premises,  leaving 
the  same  at  a  point  seventy-eight  and  seven-eighths  rods 
east  of  the  southwest  corner  thereof,  which  is  now  occu- 
pied and  covered  by  the  road-bed  of  this  defendant;  that 
defendant  afterwards  operated  its  trains  over  the  same, 
thereby  greatly  injuring  and  damaging  plaintiff  in  this, 
that  the  strip  of  land  is,  and  was,  at  the  time  it  was 
taken,  of  the  value  of  $300;  that  plaintiff's  said  farm,  of 
160  acres,  is  cup  into  two  pieces,  thereby  decreasing  the 
value  thereof,  and  the  fields  are  carved  into  odd  and  in- 
convenient shapes,  requiring  a  large  amount  of  addi- 
tional fencing,  greatly  interfering  with  the  use  of  said 
farm  in  raising  and  handling  stock,  and  rendering  the 
property -liable  to  b^burned,  to  plaintiff 's  damage  in  the 
sum  of  $2,500;  that  said  Chicago  and  Great  Southern 
Railway  Company  refused  to  pay  said  damages,  though 
he  demanded  the  same,  and  said  license  therefor  given 
said  company  became  and  was  revoked  by  plaintiff;  that 
on  November  1,  1890,  and  April  9,  1883,  said  company 
executed  to  John  C.  New,  trustee,  two  certain  deeds  of 
trust,  upon  all  the  franchises,  rights  and  privileges,  and 
all  the  real  and  personal  property  of  said  company  of 
every  kind  and  character,  the  first  one  to  secure  the  pay- 
ment of  2,000  bonds,  each  for  the  sum  of  $1,000,  which 
said  mortgages  were  duly  recorded  in  the  record  of  mort- 
gages in  the  recorder's  office  of  said  Benton  county,  the 
first  one  on  November  23,  1881,  in  record  11,  p*  455; 
that,  afterwards,  Henry  H.  Porter,  holder  of  a  majority 
of  said  bonds  so  issued,  brought  an  action  against  said 
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maker  and  others,  in  the  United  States  Circuit  Court  for 
the  district  of  Indiana,  to  foreclose  said  mortgage,  but 
this  plaintiff  was  not  a  party  thereto;  that  such  proceed- 
ings were  had  in  said  court,  that  on  February  16,  1886, 
a  decree  of  foreclosure  was  entered,  and,  on  March  27, 
1886,  said  Chicago  and  Great  Southern  Railway  Com- 
pany, its  property,  franchises,  etc.,  was  sold  by  William 
P.  Fishback,  master  commissioner,  under  order  of  said 
court,  at  public  auction,  and  that  said  Porter  purchased 
the  same  and  received  a  deed  therefor  by  order  of  said 
court,  and  said  New,  trustee,  as  aforesaid,  also  conveyed 
the  property  covered  by  said  deeds  to  said  Porter,  on 
April  20,  1886;  that  afterwards,  Porter,  together  with 
others,  organized  a  company  for  the  purpose  of  operating 
the  said  railway,  said  company  being  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  Indiana,  in  that 
behalf  enacted,  under  the  name  of  the  Indiana  Railway 
Company,  and  said  Porter  conveyed  and  transferred  to 
the  last  named  company  the  property,  rights  and  privil- 
eges so  purchased  by  him;  that  the  Chicago  and  Indiana 
Railway  Company  was  a  railway  company  duly  organ- 
ized under  the  laws  of  Indiana,  in  that  behalf  enacted; 
that  afterwards  said  Indiana  Railway  Company  and  said 
Chicago  and  Indiana  Coal  Railway  Company  were  con- 
solidated, said  consolidated  company  taking  the  name  of 
the  last  named  company,  and  said  company  is  now  oc- 
cupying the  last  above  described  real  estate  of  plaintiff, 
under  and  by  virtue  of  said  proceedings,  €uid  none  other; 
that  after  said  Chicago  and  Great  Southern  Railway 
Company  had  constructed  its  track  across  plaintiff's 
aforesaid  land,  it  used,  occupied,  and  enjoyed  said  prem- 
ises, and  operated  its  trains  over  the  same  for  more  than 
two  y-ears,  and  that  defendant  company  is  now,  and  for 
more  than  one  year  last  past  has  been,  using,  occupying, 
and  enjoying  the  same,  and  operating  its  trains  over  it 
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without  right,  and  during  all  of  said  time  has  unlawfully 
kept  the  plaintifi  out  of  possession  thereof;  that  said 
Chicago  and  Great  Southern  Railway  Company  is,  and 
was  at  the  rime  of  the  foreclosure  and  sale,  and  ever 
since  has  been,  insolvent;  that  prior  to  the  commencement 
of  this  suit  he  demanded  of  defendant  the  payment  of 
said  damages  to  his  land,  but  it  failed  and  refused  to  pay 
the  same,  and  he  then  demanded  possession  of  said  real 
estate,  and  revoked  the  license  under  which  it  was  using, 
occupying,  and  enjoying  said  land.  Wherefore  plaintiff 
demands  judgment  for  $5,000,  for  the  recovery  of  said 
land,  and  all  other  proper  relief." 

To  the  second  paragraph  of  complaint  appellant  an* 
swered:  Firstly,. the  statute  of  limitations  of  six  years; 
and,  secondly,  a  special  plea. 

A  demurrer  to  each  of  these  answers  was  filed,  which  was 
overruled  as  to  the  first  and  sustained  as  to  the  second. 
The  record  recites  that  the  appellant  did  file  answers  and 
interrogatories;  that  appellee  did  file  demurrers  to  these 
answers,  but  neither  of  them  is  in  the  record;  and  the  rec- 
ord also  recites  the  ruling  of  the  court  thereon,  but 
subsequently  the  ruling  upon  the  demurrer  to  these  an- 
swers was  vacated,  and  appellant  thereupon  filed  its  two 
paragraphs  of  answer,  the  only  ones  in  the  record.  To 
these  paragraphs  a  demurrer  was  filed,  which  was  over- 
ruled as  to  the  first  and  sustained  as  to  the  second,  but 
to  this  ruling  there  was  no  exception  saved  by  appellant. 
The  record  reads  as  follows:  "And  the  court  being  suf- 
ficiently advised,  now  sustains  the  said  demurrer ;ko  the 
fourth  paragraph  of  answer  to  the  second  paragraph  of 
complaint,  to  which  ruling  of  the  court  the  plaintiff  then 
and  there  excepted;  the  court  now  overrules  the  demur- 
rer to  the  second  paragraph  of  answer  to  the  first  para- 
graph of  complaint,  and  also  now  overrules  the  demurrer 
to  the  third  paragraph  of  answer  to  the  second  paragraph 
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of  complaint,  to  which  rulings  of  the  court,  and  each  of 
them,  upon  each  of  said  demurrers,  the  plaintiff  then 
and  there  excepted,  and  the  plaintiff  now  files  his  reply 
to  the  second  paragraph  of  answer  to  the  first  paragraph 
of  complaint." 

The  errors  assigned  are  as  follows: 

First.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Second.  The  court  erred  in  overruling  defendant's  de- 
murrer to  the  second  paragraph  of  complaint. 

Third.  In  sustaining  the  demurrer  to  the  fourth  para- 
graph of  answer  to  the  second  paragraph  of  complaint. 

Fourth.  In  overruling  defendant's  motion  to  set  aside 
the  default  taken  against  appellant,  and  to  vacate  the 
judgment. 

Fifth.  In  overruling  defendant's  motion  for  a  new 
trial. 

This  cause  was  tried  by  the  court,  and  judgment  ren- 
dered on  the  second  paragraph  of  complaint,  the  first 
paragraph  having  been  eliminated  from  the  cause  before 
trial. 

Counsel  for  appellant  discuss  the  sufficiency  of  the 
complaint,  under  its  first  assignment  of  error  and  upon 
the  overruling  of  the  demurrer  to  the  second  paragraph 
of  the  complaint,  on  the  theory  that  the  complaint  seeks 
to  recover  for  a  tortious  appropriation  of  plaintiff's  lands 
by  the  defendant  company,  and  as  the  facts  disclosed  by  it 
clearly  put  defendant's  predecessor  in  lawful  possession 
of  appellee's  land,  under  an  express  license,  appellee 
postponing  damages  until  after  the  road  was  constructed, 
appellant  was  not  a  wrong-doer,  and  for  the  occupancy 
up  to  this  time  could  not  have  been  sued  in  an  action 
founded  upon  tort,  and  that  having  entered  upon  a  parol 
license,  upon  the  faith  of  which  appellant  expended  large 
sums  of  money  in  constructing  and  equipping  the  road , 
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the  licensor  will  be  held  estopped  from  revoking  the  li- 
cense, until  the  licensee  can  be  placed  in  statu  gtio,  and 
hence  that  at  no  time  could  appellant  have  become  a 
trespasser. 

Counsel  quote  from  Indiana,  ete.,R.  W.  Co.  v.  Allen, 
113  Ind.  581,  in  which  the  court  says:  ''What  we  af- 
firm is,  that  acquiescence  after  public  rights  have  inter- 
vened will  prevent  a  land-owner  from  destroying  the 
line  of  road  by  wrestling  possession  of  a  part  of  it  from 
the  company.  *  *  *  A  citizen,  who  has  stood  by 
until  after  the  completion  of  a  line  of  road  has  involved 
public  interests,  shall  not  be  allowed  to  sever  the  line 
and  destroy  its  efficiency  by  wresting  possession  of  part 
of  it  from  the  company." 

It  is  stare  decisis  that  a  license,  coupled  with  an  inter- 
est, is  irrevocable.     Campbell  v.  Indianapolis,  etc.,  R.  R. 
Co.,  110  Ind.  490;  Evansville,  etc.,  R.  R.  Co.  v.  Nye,  113 
Ind.  223;  Chicago,  etc.,  R.  W.  Co.  v.  Jones,  103  Ind.  386 
Louisville,  etc.,  R.  W.  Co.  v.  Soltweddle,  116  Ind.  257 
Buchanan  Y.  Logansport,  etc.,  R.   W.  Co.,  71  Ind.  265 
Lake  Erie,  etc.,  R.  W.  Co.  v.  Michener,  117  Ind.  465;  2 
Borer  on  Railroads,  sections  741,  750  and  751. 

''The  doing  of  what  the  law  gave  her  the  right  to  do 
can  not  be  imputed  to  her  as  a  tort."  DiU  v.  Brown, 
54  Ind.  204(208). 

The  authorities  above  cited  and  relied  upon  by  appel- 
lant would  be  entirely  pertinent  to  the  first  paragraph  of 
complaint,  in  ejectment,  had  it  remained  in  the  record, 
or  to  an  action  for  trespass,  but  we  think  counsel  are 
mistaken  in  their  claim  that  appellant  is  charged  as  a 
trespasser,  and  by  inadvertence  misconstrue  the  pleading. 
The  correct  theory  of  the  complaint  is  the  one  adopted 
by  the  trial  court,  viz:  It  is  a  statement  of  fact  to  show 
the  creation  of  an  equity  to  damages  for  the  taking  and 
Vol.  135—7 
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use  of  land;  to  show  that  the  old  company  entered,  con- 
structed, and  operated  its  road  over  the  land  in  dispute 
by  consent  of  plaintiff,  without  payment  of  damages  oc- 
casioned thereby,  which  were  to  be  ascertained  and  paid 
when  the  road  was  built.  The  pleading  negatives  every 
fact  inconsistent  with  the  integrity  of  this  equity,  and 
shows  circumstantially  the  relation  of  all  the  parties  to 
this  strip  of  land,  and  that  plaintiff  is  without  compen- 
sation. It  does  not  seek  to  recover  for  a  breach  of  agree- 
ment made  by  the  old  company  and  the  plaintiff,  but  for 
a  breach  of  equitable  duty  laid  on  the  defendant  by  force 
of  the  facts,  that  it  has  taken  his  land  and  is  using  and 
holding  it  in  the  same  right  as  its  predecessor  held  it, 
and  that  plaintiff  is  entitled  to,  and  is  without,  compen- 
sation. 

The  new  company  is  enjoying  the  easement,  under  the 
conditions  of  the  old  company,  and  the  benefits  and 
burdens  incident  to  its  use  are  inseparable,  in  the  ab- 
sence of  any  relevant  act  or  omission  of  the  defendant. 
The  equitable  principle  applicable  here,  as  in  many  other 
cases,  is  that  he  who  derives  an  advantage  ought  to  sus- 
tain the  burden. 

Mr.  Brown  says:  *'A  man  will  be  bound  by  that 
which  would  have  bound  those  under  whom  he  claims 
quoad,  the  subject-matter  of  the  claim,  and  no  man  can, 
except  in  certain  cases  which  are  regulated  by  the  statute 
law  and  the  law  merchant,  transfer  to  another  a  better 
right  than  he  himself  possesses.  The  grantee  shall  be 
in  no  better  condition  than  he  who  made  the  grant." 

This  doctrine  was  fully  recognized  in  the  Lake  Erie^ 
etc.,  R.  W.  Co.  V.  Griffin,  107  Ind.  464,  in  this  statement: 
**0n  the  former  appeal  of  this  cause,  we  held  that  if  this 
averment  were  true,  it  showed  the  appellant's  election  to 
adopt  the  original  appropriation  of  appellee's  premises 
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by  its  entry  upon,  use  and  occupation  of  such  premises 
for  the  purposes  of  its  railroad/' 

"We  there  said:  In  such  case,  the  appellant's  liability 
does  not  rest  upon  the  judgment  against  the  old  corpora- 
tion,  but  upon  the  principle  that,  of  having  adopted  and 
ratified  the  original  appropriation,  it  is  bound  in  equity 
and  good  conscience  to  make  compensation.  For  the  right 
of  the  appellees  to  compensation  for  their  property  is 
protected  by  the  Constitution,  and  it  will  not  do  to  say 
that  their  unsatisfied  judgment  against  the  old  insolvent 
corporation  affords  them  any  just  compensation.  .The 
maxim  applies,  qui  sentit  commodum,  aentire  debet  et  ontia. " 

In  Louisville,  etc.,  R.  W.  Co.  v.  Boney,  117  Ind.  501, 
the  court  says:  ''Where  a  consolidation  of  railroad  com- 
panies takes  place,  in  pursuance  of  the  statute,  the  cor- 
poration  into  which  the  original  companies  are  so  merged 
becomes  liable  for  all  the  valid  debts  and  obligations  of 
the  consolidated  companies  and  a  judgment  in  personam 
may  be  rendered  against  it  therefor." 

The  same  doctrine  is  declared  in  Cleveland,  etc.,  R.  W. 
Co.  v.  Prevdtt,  134  Ind.  557,  33  N.  E.  Rep.  367,  and  cases 
there  cited.  This  is  now  settled  law.  The  averments  of  the 
second  paragraph  of  complaint  concerning  what  is  styled 
a  revocation  of  appellant's  license  and  the  demand  for 
possession  are  mere  surplusage,  in  view  of  the  chief  line 
of  averments  to  which  we  have  referred.  But  the  learned 
counsel  for  appellant  urge  with  much  vigor  another  rea- 
son why  this  demurrer  should  have  been  sustained,  viz: 
Assuming  that  appellee  has  a  cause  of  action,  he  should 
have  proceeded  by  the  writ  of  ad  quod  damnum,  as  pro-  - 
vided  by  statute,  and  that  having  misconceived  his  ac- 
tion he  must  fail  here;  that  it  is  a  common  law  remedy, 
and  the  statute  provides  an  ample  remedy,  of  which  ap- 
pellee could  avail  himself  to  the  exclusion  of  the  com- 
mon law  remedy,  counsel  insist  that  he  is  probably  re- 
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stricted  to  the  one  specified  in  the  statutes,  and  that  it  is 
exclusive. 

The  statutory  remedy  is  provided  for  in  section  3953, 
R.  S.  1881,  and  is  in  this  language:  '^If ,  from  any  cause, 
there  shall  be  any  failure  of  the  title  to  any  right  of  way, 
or  when  the  title  thereto  has  not  been  acquired ,  upon  which 
any  railroad  of  this  State  is  now  constructed,  it  shall  be 
lawful  for  the  company  owning  the  road,  or  for  the 
party  owning  such  lands  upon  which  any  part  of  the  road 
is  constructed,  to  apply  to  the  proper  court  for  the 
writ  of  assessment  of  damages,  and  have  the  damages 
which  the  owner  of  said  property  has  sustained  or  may 
sustain  by  reason  of  the  taking,  use,  and  occupancy 
thereof  by  the  company  for  the  construction  a;id  main- 
tenance of  said  road;  and  upon  assessment  and  pay- 
ment by  the  company  of  the  damages  which  may  be 
assessed  or  awarded,  the  title  to  such  property  shall  vest 
absolutely  in  the  company  for  the  purposes  of  the  said 
railroad,"  etc. 

In  this  case,  the  appellant  insists  upon  the  broad 
proposition  that  when  any  work  of  a  public  character  is 
authorized  by  an  act  of  the  Legislature,  and  a  mode  of 
obtaining  compensation  for  private  property  to  be  taken 
for  its  construction  is  specifically  pointed  out,  such  com- 
pensation must  be  sought  in  the  way  prescribed  by  the 
act,  and  not  otherwise.  On  the  other  hand,  appellee 
contends  that  the  method  thus  pointed  out  by  the  statute 
is  cumulative,  and  does  not  defeat  or  take  away  the  com- 
mon law  remedy.  It  will  be  observed  that  the  language 
of  the  statute  is,  *'It  shall  be  lawful  for  the  company 
owning  the  road,  or  for  the  party  owning  such  lands 
upon  which  any  part  of  the  road  is  constructed,  to  apply 
to  the  proper  court  for  the  writ  of  assessment  of  dam- 
ages," etc.  It  does  not  specify  that  it  shall  be  so  done, 
but  it  designates  no  plan  other  than  the  writ  for  such 
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assessment.  In  no  analogous  cases  under  this  statute 
has  the  point  ever  been  decided  adversely  to  appellee,  but 
the  court  has,  on  several  occasions,  expressed  dicta  in 
relation  to  the  matter,  in  ejectment  suits  and  actions  for 
trespass. 

In  LouisvUUy  etc.,  R.  W.  Co,  v.  Beck,  119  Ind.  124, 
which  was  a  possessory  action,  the  court  said:  ''That  a 
land-owner  who  stands  by  without  demanding  compen- 
sation, until  a  railroad  company  has  so  far  completed 
and  put  in  operation  its  road  over  his  land  as  to  involve 
the  public  interest,  can  neither  enjoin  the  company  nor 
maintain  ejectment  to  recover  his  land.  The  only  remedy 
left  to  the  land-owner,  in  such  a  case,  is  to  proceed  within 
the  proper  time  to  have  his  damages  assessed  and  enforced 
against  the  railroad  company.  This  rule  is  founded 
upon  the  general  principles  of  public  policy,  as  well  as 
upon  the  provisions  of  section  3953,  R.  S.  1881." 

In  Pittsburgh,  etc.,  R.  W.  Co.  v.  Swinney,  E^cecutrix,  97 
Ind.  586  (599),  the  court  says:  *'The  accepted  doctrine 
now  is  that  where  a  railroad  company,  or  other  corporation 
possessing  similar  powers,  takes  possession,  and  enters 
into  the  use  of  real  estate,  without  the  consent  of  the 
owner,  and  without  taking  the  necessary  measures  to  ac- 
quire the  title  it  assumes  to  assert,  the  owner  may  resort 
to  any  or  all  of  the  usual  remedies  known  to  the  law  for 
tiie  protection  of  his  estate  in  the  property." 

The  doctrine  thus  expressed,  appellant  claims,  leaves, 
by  implication,  the  converse  of  the  rule,  namely,  that 
where  the  owner  does  consent,  and  the  company  takes 
possession  under  his  license,  he  can  not  avail  him- 
self of  all  these  remedies,  but  must  be  limited  in  his 
remedies  to  one  or  more  of  them. 

In  Cincinnati,  etc.,  R.  R.  Co.  v.  Cliford,  113  Ind.  460 
(467),  also  a  possessory  suit,  the  court  said:  ''The  coun- 
sel for  appellant  are,  therefore,  in  error  in  assuming  that 
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the  only  remedy  to  the  land-owner  is'  that  given  by 
statute.  He  is  not  confined  to  that  remedy,  but,  in  the 
proper  case,  may  prosecute  an  action  for  damages,  or 
for  possession." 

In  Harshbarger  v.  Midland  R.  W,  Co,,  131  Ind.  117, 
30  N.  E.  Rep.  1083,  which  was  an  action  to  recover  for 
lands  appropriated  by  defendant  company  and  acquiesced 
in  by  the  owner,  the  court  said:  ''It  is  a  right  of  action 
existing  in  the  owner  at  the  time  of  the  appropriation, 
and  the  creation  of  a  right  of  action  separate  and  distinct 
from  the  land.  •  ♦  ♦  The  right  of  action  accrued 
at  the  time  when  the  ancestor  might  have  maintained  an 
action  for  the  damages  or  instituted  proceedings  to  have 
had  his  damages  assessed." 

In  Lane  v.  Miller ,  22  Ind.  104,  the  court  said:  *'The 
objection  made  to  the  complaint  is  that  as  the  law  on  the 
subject  of  the  assessment  of  damages  has  given  a  person 
whose  lands  are  injured  by  the  erection  of  a  mill-dam 
a  remedy  by  writ  of  assessment  of  damages,  he  is  con- 
fined to  that  remedy  and  can  not  resort  to  his  action  at 
common  law." 

In  Snowden  v.  WilaSf  19  Ind.  10,  a  query  is  raised 
whether  he  should  not  be  confined  to  the  statutory  rem- 
edy, but  the  point  has  never  been  decided  by  this  court. 

In  Summy  v.  Mvlford,  5  Blackf.  202,  the  point,  after 
full  examination,  was  ruled  the  other  way. 

In  Toney  v.  Johnson,  26  Ind.  382,  a  milldam  case,  the 
court  said:  ''It  is  insisted  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained,  on  the  ground  that 
the  remedy  provided  by  statute  excludes  any  other  pro- 
ceeding. Such  has  not  been  the  view  taken  by  this 
court.  Prom  the  organization  of  this  court,  actions  like 
the  present  have  been  sustained.  The  distinction  be- 
tween statutes  which  are  exclusive  and  those  which 
simply  provide  a  cumulative  remedy,  is  stated  in  Lang  v. 
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ScoU,  1  Blackf .  405:  'If  a  statute  is  introductory  of  new 
rights,  which  did  not  before  exist  in  the  country,  and 
prescribes  a  penalty  for  their  violation,  the  persons  claim- 
ing under  the  act  must  depend  for  the  security  of  the 
right  thus  claimed  upon  the  provisions  therein  specified. 
When  there  is  a  pre-existing  right  at  common  law,  and 
an  affirmative  statute  intervenes  inflicting  a  new  penalty, 
the  law  is  otherwise.'  " 

In  hidiana,  etc.,  R.  W.Co.  v.  AlleUy  113  Ind.  581  (583), 
the  court  used  this  language.  ''Our  conclusion  is  that  ac- 
quiescence does  defeat  the  action  of  ejectment,  unless 
there  are  countervailing  facts  or  some  element  which 
nullifies  the  force  of  the  acquiescence.  We  do  not  assert 
that  it  will  defeat  any  action,  *  *  where  only  compensa- 
tion is  sought.  *  *  *  Compensation  he  may  recover, 
possession  he  can  not.  To  the  recovery  of  just  compensa* 
tion  his  rights  are  confined." 

These  various  opinions  expressed  by  judges  on  points 
that  did  not  necessarily  arise  in  most  of  those  cases,  and 
were  not  directly  involved  in  them,  seem  somewhat  con- 
flicting, but,  taking  the  language  employed  in  section 
3953,  supra,  "it  shall  be  lawful  for  the  company  owning 
the  road,  or  for  the  party ,owning  such  lands  *  *  *  to 
apply  to  the  proper  court  for  the  writ  of  assessment,*'  etc., 
excludes  the  idea  that  the  common  law  right  of  action 
for  damages  is  abrogated,  and  supports  the  theory  that 
the  statute  furnishes  him  this  remedy  in  addition  to  the 
one  with  which  he  was  vested  under  the  common  law. 
But,  for  the  purposes  of  this  case,  we  do  not  regard  it 
necessary  to  decide  this  question.  If  appellant  had  pre- 
ferred the  writ  of  assessment,  it  also  had  a  right  to  in- 
voke the  aid  of  the  statutb  from  its  very  terms,  and 
thereby  avoid  the  direct  suit  for  damages,  of  which  it 
complains.  The  license,  according  to  its  theory,  not 
having  estopped  appellee  from  asserting  a  claim  under 
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the  writ,  appellant  would  not  be  deprived  of  the  benefits 
of  the  statutory  remedy.  To  be  denied,  by  statute,  a 
remedy  possessed  before  its  enactment,  its  terms  should 
be  express,  or  so  clearly  repugnant  to  the  exercise  of  it 
as  to  imply  a  negative. 

Parties  are  not  compelled  to  avail  themselves  of  statu- 
tory privileges,  where  they  agree  among  themselves  to 
adjust  their  own  controversies  in  a  different  manner. 
The  law  fosters  and  encourages  compromises  and  settle- 
ments of  questions  in  dispute,  in  lieu  of  litigation,  where 
conscionable  terms  can  be  agreed  upon.  The  machinery 
of  statutory  law  is  at  times  cumbersome  and  unwieldy, 
and  the  administration  of  justice  under  it  quite  expen- 
sive. If,  to  avoid  costs  of  litigation,  they  waive  its  pro- 
visions, and  agree  upon  a  cheaper  and  more  direct  plan, 
looking  to  equitable  relief,  courts  should  uphold  and  en- 
force its  provisions.  In  this  case,  as  stated,  appellant's 
predecessor  applied  to  appellee,  before  the  road  was  con- 
structed, to  pay  him  for  this  right  of  way;  appellee  then 
informed  the  company  that  he  could  not  tell  the  extent 
of  his  damage  until  the  road  was  constructed;  thereupon 
it  was  agreed  that  the  company  might  construct  its  road 
across  appellee's  land,  and,  when  completed,  it  would 
pay  the  damage  occasioned.  It  occurs  to  us  that,  by 
force  of  this  license  and  agreement,  the  parties  dispensed 
with  the  writ  of  ad  quod  damnum,  and  agreed  that  the 
damages  should  be  ascertained  by  mutual  stipulation. 
If  the  original  company  had  remained  in  possession,  it 
could  have  been  compelled  to  pay. 

Appellant  got  no  better  title  under  the  foreclosure  pro- 
ceedings than  its  predecessor  had.  Why  should  it  not 
be  compelled  to  do  justice  tb  the  wronged  land-owner? 
The  original  company  had  acquired  the  right  to  build  its 
road  upon  the  land  in  question,  without  being  guilty  of 
trespass  or  remitted  to  the  writ  of  ad  quod  damnum;  and 
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the  measure  of  damages,  as  suggested,  was  afterwards 
to  be  ascertained  by  agreement.  When  appellant  took 
possession  of  appellee's  land,  it  affirmed  the  agreement, 
and,  in  equity,  made  itself  liable  to  pay  the  damages. 

''Acquiescence  on  the  part  of  the  land-owner,  though 
acting  as  a  waiver  of  his  right  to  maintain  ejectment,  is 
by  no  means  a  waiver  of  his  right  to  damages  such  as 
would  have  been  recovered  in  a  regular  condemnation 
proceedings."     19  Am.  and  Eng.  Encyc.  of  Law,  860. 

Appellant  is  possessed  of  a  license  which,  being  irre- 
vocable, renders  it  as  secure  in  its  possession  as  an  ease- 
ment, and  an  ''easement  once  acquired  becomes  a  privil- 
ege in  favor  of  the  dominant  estate,  and  a  burden  im- 
posed upon  the  servient  estate,  and  subsequent  grantees 
take  them  subject  to  the  privilege  or  burden. ''  Ballard's 
Real  Estate  Statutes,  section  366. 

The  appellant  does  not  discuss  the  sufficiency  of  the 
evidence  to  sustain  the  finding,  and  the  question  is  there- 
fore waived. 

Judgment  affirmed. 

Filed  Sept.  22, 1893. 
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From  the  Pike  Circuit  Court. 

E.  P.  Richardson,  A.  H.  Taylor,  J.  R.  East,  H,  C. 
Duncan  and  /.  C  Batman,  for  appellants. 
E.  A.  Ely  and  S.  Davenport,  for  appellee. 

Hackney,  J. — ^The  appellee  sought  and  secured,  in 
the  trial  court,  an  injunction  against  the  appellant  Allen 
as  an  execution  creditor,  and  against  Stilwell  as  the 
sheriff  holding  such  execution.  The  complaint  alleged 
a  judgment  of  the  Morgan  Circuit  Court,  in  favor  of  Al- 
len, for  $2,750,  against  one  Jesse  A.  Mitchell;  that  upon 
execution  issued  on  that  judgment,  the  appellants  had 
levied,  and  would  sell,  unless  restrained,  certain  mules, 
cattle,  and  corn,  the  property  of  the  appellee,  as  the  prop- 
erty of  said  Mitchell;  that  appellee  was  not  a  party  to 
said  judgment,  nor  to  the  suit  in  which  it  was  obtained, 
and  did  not  owe  any  part  of  said  execution,  nor  was  said 
execution  a  lien  on  any  of  said  property.  It  is  further 
averred  that  the  levy  casts  a  cloud  upon  and  disparages 
his  title  to  said  property,  and  he  prays  judgment  quiet- 
ing his  title  to  said  property,  and  an  injunction  against 
a  sale  of  it  on  said  execution. 

Upon  the  trial,  the  court  found  the  facts  specially, 
and  stated  conclusions  of  law  therefrom  in  favor  of  the 
appellee.  Facts  clearly  showing  the  appellee's  owner- 
ship are  found  in  detail,  and  the  judgment,  levy,  and 
purpose  to  sell  are  also  found,  as  alleged  in  the  com- 
plaint. It  is  not  found,  as  a  substantive  fact,  nor  as  an 
ultimate  fact,  that  the  proposed  sale  cast  a  cloud  upon, 
or  in  any  manner  disparaged,  the  appellee's  title,  nor  are 
any  facts  found  indicating,  beyond  those  we  have  stated, 
a  peculiar  reason  for  the  interposition  of  an  equitable 
remedy. 

The  sufficiency  of  the  complaint,  and  the  correctness 
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of  the  conclusions  of  law  upon  the  facts  specially  fotind, 
are  presented  here  as  reserved  questions  for  review. 

It  is  claimed  that  equity  will  not  interfere  to  prevent 
the  sale  of  personal  property  belonging  to  one  person, 
upon  an  execution  against  another,  in  the  absence  of 
facts  showing  that  no  remedy  at  law  exists.  It  is  urged 
that  no  such  facts  ari  averred  in  the  complaint;  that  no 
such  facts  are  found  by  the  court,  and  that  in  the  pres- 
ence of  a  remedy  by  proceedings  in  replevin,  or,  after 
sale,  a  suit  on  the  sheriff's  bond  for  damages,  no  such 
facts  could  exist. 

The  principal  support  given  this  contention  is  the 
generally  recognized  rule  that  equitable  relief  is  denied 
where  the  law  furnishes  a  remedy  as  adequate,  or  as 
"practical  and  efficient"  to  the  ends  of  justice  and  its 
prompt  administration,  as  the  remedy  in  equity,  as  it  is 
stated  in  Watson  v.  Sutherland,  5  Wall,  74. 

The  rule  here  insisted  upon  was  applied  in  Henderson 
V.  BaieSf  3  Blackf .  460,  a  case  wherein  Henderson  sought 
to  enjoin  the  sale  of  his  personal  property  for  the  pay- 
ment of  executions  against  others.  The  court  said:  "It 
is  also  as  well  settled,  that  chancery  will  not  entertain  a 
bill  when  personal  property  is  the  subject-matter,  unless 
in  some  peculiar  cases;  nor  will  it  interpose  and  enjoin 
the  sale  of  personal  property,  taken  in  execution,  either 
on  the  ground  that  it  is  not  the  property  of  the  defend- 
ant in  the  execution  but  belongs  to  a  third  person,  or 
that  it  belongs  to  the  complainant,  unless  it  be  shown 
that  if  the  property  were  sold,  the  complainant  would  be 
without  remedy  at  law." 

The  peculiar  cases  in  which  it  is  there  said  that  equity 
will  interfere,  are  those  which,  from  the  peculiar  char- 
acter of  the  property,  damages  may  not  adequately  com- 
pensate its  loss  to  the  owner. 

In   Sidener  v.  WhitCy  46  Ind.  588;    Trueblood  v.  Hoi- 
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lingsworth,  48  Ind.  537;  Hollingaworth  v.  Truebloody  59 
Ind.  542,  and  Anderson  v.  Crista  113  Ind.  65,  the 
property  of  one  was  sought  to  be  sold  to  pay  the  debt  of 
another,  and  it  was  held  that  injunction  would  lie  to  re- 
strain such  sale. 

In  the  first  of  these  cases  the  relief  was  proper  as  an 
incident  to  the  enforcement  of  an  Equitable  right  in  the 
plaintiff  to  require  the  remaining  property  of  the  debtor 
to  be  sold  before  applying  that  purchased  and  held  by  the 
plaintiff  from  the  debtor.  In  the  other  three  cases,  the 
property  of  a  cestui  que  trust  was  offered  for  sale  to  pay 
the  debt  of  the  trustee  individually.  The  remedy  in 
equity  was  proper,  because  of  the  peculiar  guardianship 
of  trust  interests  by  courts  of  chancery. 

The  cases  oiElson  v.  0^ Dowdy  40  Ind.  300;  Stout ^  Admr, , 
V.  La  Follette,  Admr,,  64  Ind.  365;  Vincennes  NaVl  Bank 
v.'  Cockrum,  80  Ind.  355;  Vincennes  NaVl  Bank  v.  Har- 
grove,  80  Ind.  364;  Nicholson  v.  Stephens,  47  Ind.  185; 
Eversole  v.  Cook,  92  Ind.  222;  Burch  v.  Dooley,  123  Ind. 
288,  and  Greenwaldt  v.  May,  127  Ind.  511,  were  all  cases 
where  sales  of  personal  property  were  sustained.  In  no 
one  of  these  was  the  property  taken  that  of  a  third 
person,  but  in  every  instance  was  that  of  the  debtor.  In 
every  case  the  relief  by  injunction  was  incident  to  an 
equitable  remedy,  and  involved  the  validity  of  tax  levies, 
judgments  or  other  liens,  or  was  necessary  to  maintain  the 
custody  of  such  property  in  the  court. 

In  neither  of  these  lines  of  cases  was  the  question 
made  or  considered,  that  is  presented  by  the  present  case, 
nor  did  the  court,  at  all  times,  state  the  rule  under  which 
equitable  relief  was  extended.  These  omissions  are  not 
reasons  for  the  contention  that  in  this  State  we  have  de- 
parted from  the  doctrine  of  Henderson  V.  Bates,  supra. 

Of  the  cases  in  this  State  where  injunctions  against 
the  sale  of  personal  property  have  been  sustained,  there 
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is  but  one  other  than  those  above  cited,  that  we  have 
found,  and  that  is  Denny  v.  Denny,  113  Ind.  22,  where 
a  widow  sued  to  stay  the  sale  of  corn  by  the  adminis- 
trators of  her  husband's  estate,  she  having  chosen  such 
corn  as  part  of  her  statutory  allowance.  It  was  alleged, 
in  addition  to  the  facts  we  have  stated,  '^that  if  it  should 
be  sold,  she  would  be  left  without  necessary  feed  for  her 
animals,  and  that  other  com  could  not  then  be  readily 
procured/'  The  court  said:  "This  presented  a  state 
of  facts  which  made  it  apparent  that  the  plaintiff  had  no 
other  complete  and  adequate  remedy." 

Whatever  else  may  be  said  of  this  conclusion,  it  can 
not  be  maintained  that  the  theory  of  Henderson  v.  Bates, 
supra,  has  been  wholly  abandoned  in  this  State,  for  the 
distinguished  judge  who  wrote  that  opinion  manifestly 
bad  in  mind  the  rule  that  where  an  adequate  remedy  at 
law  existed  equity  would  give  no  relief.  Whether  re- 
plevin would  lie  and  furnish  adequate  relief,  seems  not 
to  have  been  presented  or  considered,  and  the  remedy  in 
damages  appears  not  to  have  been  looked  upon  with  fa- 
vor. It  is  said  further:  *'If  it  be  conceded  that  the 
plaintiff  might  have  maintained  a  suit  on  the  bond,  it 
does  not  necessarily  follow  that  she  must  have  permitted 
the  com,  to  which  she  had  a  clear  legal  right,  to  be  sold. 
She  was  not  bound  to  take  the  chance  of  obtaining  other 
corn  or  of  leaving  her  animals  to  suffer  for  want  of 
feed." 

Her  appeal  to  equity  rested  upon  the  threatened  loss 
of  necessary  feed  for  her  animals,  and  was  deemed  suffi- 
cient. 

We  do  not  look  with  favor  upon  the  contention  that 
the  appellee  should  have  stood  by  and,  after  a  sale  of  his 
property,  sought  redress  in  damages.  Such  remedy  was 
once  thought  adequate,  and  is  yet  so  held  by  some  courts. 
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but  the  modern  and  most  approved  rule  is  that  if  no  other 
remedy  exists  that  will  not  be  deemed  adequate. 

Mr.  Pomeroy  says,  in  section  1357,  vol.  3,  of  his  ex- 
cellent ^treatise  on  Equity  Jurisprudence:  "Judges  have 
been  brought  to  see  and  acknowledge— contrary  to  the 
opinion  held  by  Chancellor  Kent — that  the  common  law 
theory  of  not  interfering  with  persons  until  they  shall  have 
actually  committed  a  wrong,  is  fundamentally  erroneous, 
and  that  a  remedy  which  prevents  a  threatened  wrong  is 
in  its  essential  nature  better  than  a  remedy  which  permits 
the  wrong  to  be  done,  and  then  attempts  to  pay  for  it  by 
the  pecuniary  damages  which  a  jury  may  assess.  The  ideal 
remedy  in  any  perfect  system  of  administering  justice 
would  be  that  which  absolutely  precludes  tha  commission 
of  a  wrong  not  that  which  awards  punishment  or  satis- 
faction for  a  wrong  after  it  is  committed." 

Judge  Mitchell  evidently  so  viewed  the  question  in 
Denny  v.  Denny,  supra. 

Appellee's  counsel  urge  upon  us  the  contention  that 
since  the  code,  with  its  blending  of  the  rules  of  practice 
and  pleading  in  suits  in  equity  and  actions  at  law,  a 
choice  of  remedies  may  be  had  by  the  party  seeking  re- 
lief. 

We  do  not  understand  that  the  principles  of  equity 
and  the  rules  of  the  common  law  have  lost  their  distin- 
guishing characteristics  in  the  adoption  of  the  code. 
One  court,  under  a  simplified  system  of  pleading,  ap- 
plies to  the  cause  such  principles  as  belong  to  the  relief 
demanded.  The  court  has  no  power  to  apply  equitable 
principles  to  a  cause  for  which  the  law  has  defined  and 
prescribed  relief,  nor  to  apply  statutory  remedies  where 
equity  only  provides  the  remedy. 

Nothing  more  was  intended  by  noting,  in  Champ  v. 
KendHck,  Trustee,  130  Ind.  549  (553),  that  ''the  dis- 
tinction in  pleading  and  practice  in  actions  at  law  and 
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suits  in  equity  has  been  abolished,  and  all  courts  are 
courts  of  law  and  equity." 

The  complaint  before  us  does  not  allege  that  the  prop- 
erty is  of  a  peculiar  value  to  the  owner,  nor  does  it  ap- 
pear that  the  threatened  sale  would  result  in  conse- 
quential or  collateral  damages,  and  no  fact  is  averred  in- 
dicating that  the  plaintiff  may  not  freely  pursue  the 
statutory  remedy  in  replevin. 

The  statute,  specially  designed  for  the  relief  of  persons 
whose  personal  property  is  taken  in  execution  for  the 
debt  of  another,  provides  that  **When  any  personal  goods 
are  wrongfully  taken,  or  unlawfully  detained,  from  the 
owner  or  person  claiming  the  possession  thereof,  or,  when 
taken  on  execution  or  attachment,  are  claimed  by  any 
person  other  than  the  defendant,  the  owner  or  claimant 
may  bring  an  action  for  the  possession  thereof.''  R.  S. 
1881,  section  1266. 

If  he  will  have  immediate  delivery  of  the  property,  his 
affidavit  must  state  ''that  the  same  has  not  been  taken 
for  a  tax,  assessment,  or  fine,  pursuant  to  a  statute;  or 
seized  under  an  execution  or  attachment  against  the 
property  of  the  plaintiff,  or,  if  so  seized,  that  it  is,  by 
statute,  exempt  from  such  seizure."  Section  1267,  R.  S. 
1881. 

Wherein  the  statutory  remedy  is  less  adequate,  or  is 
not  as  plain,  practical,  and  efficient  as  that  by  injunction, 
we  have  not  been  advised  by  appellee's  able  counsel,  and 
our  investigation  has  not  disclosed.  By  the  statutory 
remedy,  possession  could  have  been  restored,  or  special 
bond  given  for  the  return  of  the  property,  while  the  rem- 
edy sought  left  the  property  in  the  hands  of  the  sheriff 
to  perish,  or  to  cost  more  in  support  than  its  worth,  with 
but  the  right  of  action  on  the  sheriff's  official  bond,  and 
the  uncertain  means  of  establishing  the  extent  of  the 
owner's  losses. 
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If  it  were  not  the  rule  that  the  existence  of  a  legal 
remedy  is  a  denial  of  equitable  relief » it  is  perfectly  clear 
that  replevin  is  the  better  remedy.  But  when  we  are 
confronted  with  that  rule,  authority  should  not  be  neces- 
sary to  establish  the  adequacy  of  the  remedy  under  the 
statute.  However,  we  are  not  without  direct  authority 
upon  this  point. 

In  1  Pomeroy's  Eq.  Jur.,.  section  177,  after  discussing 
the  rule  as  to  real  property,  the  author  says:  V'ln  like 
manner  the  concurrent  jurisdiction  does  not  embrace 
suits  by  the  legal  owner  to  recover  possession  of  a  chat- 
tel, except  in  the  few  cases  where  the  chattel  has  a  cer- 
tain special,  extraordinary,  and  unique  value  impossi- 
ble to  be  compensated  for  by  damages,  nor  suits  merely 
to  determine  the  legal  title  to  chattels  between  adverse 
claimants,  where  the  claim  of  neither  party  involves  or 
depends  upon  any  equitable  interest  or  feature.  In  all 
ordinary  controversies  concerning  the  legal  ownership  or 
possession  of  chattels,  the  common  law  actions  of  re- 
plevin or  trover  furnish  a  complete  and  adequate  rem- 
edy." 

In  support  of  this  proposition  are  cited  the  following 
cases:  Bowes  v.  -ffoegr,  15  Fla.  403  (408)  (recovery  of 
possession  of  a  chattel);  Long  v.  Barkery  85  111.  431  (to 
determine  legal  title  to  chattel);  McCullough  v.  Walker^ 
20  Ala.  389  ( 391 )  ( to  enforce  a  gift  of  a  chattel ) ;  Young  'a 
Exec.  V.  Young,  9  B.  Mon.  66  (to  try  legal  title  to  chat- 
tels); Comby  v.  McMichael,  19  Ala.  747  (to  compel  de- 
livery of  chattel);  Hall y.  Joiner,!  S.  C.  186.  See, also, 
2  Story's  Eq.  Jur.,  section  709. 

In  10  Am.  and  Eng.  Encyc.  of  Law,  p.  871,  it  is  said: 
"An  injunction  will  not  lie  to  prevent  the  sale  of  per- 
sonal property  of  a  third  person,  levied  on  by  an  officer 
for  unpaid  taxes,  when  the  property  is  not  of  peculiar 
value  to  the  owner,  and  it  does  not  manifestly  appear 
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that  great  injury  would  result  to  the  owner  from  conse- 
quential or  collateral  damages  occasioned  by  such  sale. 
In  such  case  the  owner  has  a  complete  and  adequate 
remedy  at  law,  to  which  he  may  resort  for  redress." 

Many  authorities  are  cited  in  support  of  the  text,  and 
include  decisions  in  the  States  of  West  Virginia,  Ala- 
bama, California,  Michigan,  Florida,  Minnesota,  Ne- 
vada, New  York,  North  Carolina,  Wisconsin  and  Mis- 
souri. 

Our  conclusion  is  that  the  complaint  alleged  no  facts 
excusing  a  resort  to  an  equitable  remedy,  or  showing  that 
replevin  was  not  a  remedy  plain  and  efficient.  The  find- 
ing of  the  court  is  more  devoid  of  such  facts  than  the 
complaint. 

The  decree  of  the  circuit  court  is  reversed,  with  direc- 
tions to  sustain  appellants'  demurrer  to  the  complaint. 

Filed  Sept.  22, 1893. 
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No.  16,272. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Malott  et  al. 

Bailroao. — Conveyance  of  Land. — Stone  Quarry. — Bight  of  Switch  Way 
to. — Way  Appurtenant  to  Land  Conveyed. — Can  be  Used  for  no  Other 
Purpose  without  Liability  for  Damages. — Where  a  conveyance  is  as 
follows:  "This  indenture  witnesseth  that  William  P.  Malott  et  al. 
*  *  convey  and  warrant  to  the  Hoosier  Stone  Company  *  ♦ 
the  following  real  estate :  *  *  The  southeast  quarter  of  the  north- 
east quarter  of  section  thirty-three,  township  six  north,  range  one 
west  •  •  with  a  right  of  way  for  railway  switch-track,  from  line 
of  the  Louisville,  New  Albany  and  Chicago  Railway  to  said  lands, 
over  lands  of  grantors,  in  section  thirty-four,  same  township  and 
range/'  the  way  is  appurtenant  to  the  forty-acre  tract,  the  stone 
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company  can  use  it  only  as  appurtenant  to  that  tract,  and  the  rail- 
way company  has  no  rights  in  the  way  not  granted  to  the  stone 
company,  and,  without  the  consent  of  the  grantors,  could  make  no 
use  of  it,  except  as  agents  of  the  stone  company  and  in  connection 
with  the  stone  company's  use  of  its  said  forty -acr^  tract,  and  for  any 
other  use  by  the  railway  company  it  is  liable  in  damages  to  the 
grantors. 
Damaqbs. — Measure  of. — How  Determined. — Bailroad, — Beal  Estate, — 
Where  it  is  shown  that  a  railroad  company,  by  its  unlawful  use  of  a 
switch-way,  has  injured  the  rental  value  of  the  land  affected  by  the 
switch,  $100  a  year  for  six  years,  making  the  total  damages  $600, 
the  manner  of  arriving  at  the  damages  is  reasonable  and  proper. 

From  the  Monroe  Circuit  Court. 

E,  C,  Field  and  W.  S.  Kinnan,  for  appellant. 
JV.  Grooke  and  /.  E,  Boruff,  for  appellees. 

Howard,  J. — In  1883,  the  appellee,  Josephine  F. 
Malott,  and  others,  as  stated  in  appellant's  brief,  con- 
veyed to  the  Hoosier  Stone  Company  a  tract  of  land  in 
Lawrence  county,  removed  from  the  main  line  of  appel- 
lant's railroad,  about  three-fourths  of  a  mile.  Appellees 
also  owned  at  this  time  the  land  situated  between  the 
main  line  of  railroad  and  the  land  conveyed  to  the 
Hoosier  Stone  Company,  and  in  the  deed  of  conveyance 
to  the  Stone  Company  conveyed  a  right  of  way  over  the 
intermediate  lands. 

The  words  of  conveyance  are  as  follows: 
"This  indenture  witnesseth,  that  William  P.  Malott 
and  Florence  0.  Malott,  his  wife,  and  John  E.  Malott 
and  Josie  F.  Malott,  his  wife,  of  Lawrence  county,  in  the 
State  of  Indiana,  convey  and  warrant  to  the  Hoosier 
Stone  Company,  of  Lawrence  county,  in  the  State  of  In- 
diana, for  the  sum  of  three  thousand  dollars,  the  follow- 
ing real  estate,  in  Lawrence  coufnty,  in  the  State  of  In- 
diana, to  wit:  The  southeast  quarter  of  the  northeast 
quarter  of  section  thirty-three,  town,  six  north,  range 
one  west,  containing  forty  acres,  more  or  less,  together 
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with  a  right  of  way  for  railway  switch-track  from  line  of 
the  Louisville,  New  Albany  and  Chicago  Railway  to  said 
lands  over  lands  of  grantors,  in  section  thirty-four,  same 
township  and  range." 

The  railway  switch-track  was  put  in  right  after  the 
deed  was  executed.  The  stone  company  opened  up  a 
quarry,  and  hav^  ever  since  been  shipping  stone  over 
said  track,  on  appellant's  cars,  to  the  different  markets  of 
the  country. 

On  the  first  day  of  November,  1890,  appellees  filed 
their  complaint  against  appellant,  stating  the  foregoing 
facts,  and  averring  that  said  right  of  way  was  "appurte- 
nant  to  said  forty-acre  tract, "  and  "for  the  purpose  of 
enabling  said  Hoosier  Stone  Company  to  transport  its 
stone  quarried  upon  said  forty-acre  tract  of  land  to  mar- 
ket, and  for  no  other  purpose,  and  for  the  use  of  the 
Hoosier  Stone  Company  only." 

The  complaint  further  avers,  that  appellant,  the  Louis- 
ville, New  Albany  and  Chicago  Railway  Company,  with- 
out right  or  any  authority  whatever  from  appellees,  has 
been  for  the  past  six  years,  and  now  is,  using  said  switch 
and  right  of  way  for  its  own  purposes,  and  for  railroad 
purposes  generally,  and  especially  for  general  switching 
purposes;  that  said  railway  company  has  been,  during 
said  period,  and  now  is,  switching  oft  trains,  often  long 
freight  trains,  on  to  said  switch  and  right  of  way,  and 
allowing  them  to  remain  there  for  a  long  period  of  time 
while  waiting  for  other  trains  to  pass  on  the  track.  And 
said  railway  company  is  now,  and  has  been,  in  the  habit 
of  switching  on  to  said  switch  and  right  of  way  great 
numbers  of  freight  cars  coupled  together,  for  days  at  a 
time,  thus  blocking  up  the  pass- ways  of  appellees  from 
one  part  of  their  farm  to  another,  which  is  situate  upon 
each  side  of  said  switch. 

The  complaint  further  states,  that  said  use,  so  made 
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by  said  railway  company  of  said  switch,  is  not  so  done 
in  carrying  and  transporting  the  stone  of  said  Hoosier 
Stone  Company  from  its  quarry  to  market,  but  for  its 
own  separate  use  and  benefit.  Claiming  damages  in  the 
sum  of  three  thousand  dollars,  and  praying  that  said 
railway  company  be  enjoined  from  further  making  such 
unauthorized  use  of  said  switch  and  right  of  way,  or  any 
other  use  than  transporting  the  products  of  said  Hoosier 
Stone  Company  on  said  forty-acre  tract  to  market  or  to 
appellant's  said  track. 

A  demurrer  to  the  complaint  was  overruled,  which 
ruling  is  assigned  as  error.  An  answer  in  general  de- 
nial haying  then  been  filed,  the  cause  was  submitted  to 
the  court,  and  the  court,  on  request  of  appellant,  found 
the  facts  specially,  and  its  conclusions  of  law  thereon. 
The  court  found  the  facts  substantially  as  stated  in  the 
complaint,  and  found  that  the  rental  value  of  appellee's 
farm  was  depreciated  one  hundred  dollars  per  year,  by 
reason  of  the  unauthorized  uses  of  the  switch-track  right 
of  way  by  appellant. 

From  the  facts  found,  the  conclusions  of  law  were  as 
follows:  ''As  a  conclusion  of  law  I  find  for  the  plaintiff, 
and  assess  plaintiff's  damages  at  the  sum  of  six  hundred 
dollars,  and  that  defendants  be  enjoined  from  the  use  of 
said  switch,  except  for  the  purpose  of  transporting  the 
stone  from  said  quarries,  and  all  the  necessary  incidents 
thereto." 

Appellant  excepted  to  the  conclusions  of  law,  and  also 
to  the  overruling  of  her  motion  for  a  new  trial,  both  of 
which  rulings  of  the  court  are  assigned  as  errors.  After- 
wards judgment  was  rendered  and  a  decree  entered  per- 
petually enjoining  appellant  from  the  use  of  said  right 
of  way,  except  in  the  business  of  removing  stone  quarried 
on  the  Hoosier  Stone  Company's  said  forty  acre  tract. 

While  appellant  assigns  several  errors,  the  argument 
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of  counsel  is  confined  to  a  discussion  of  the  theory  and 
sufficiency  of  the  complaint  and  to  the  correctness  of  the 
mode  by  which  the  court  arrived  at  the  measure  of 
damages. 

Counsel  in  their  brief  admit  that  during  the  period  of 
time  after  the  construction  of  the  railway  switch  track, 
and  before  the  bringing  of  this  suit,  that-  is,  about  six 
years,  '4t  is  without  dispute  that  the  appellant  was  con- 
tinuously carrying  stone  products  from  said  stone  quarry, 
and  for  a  year  or  two  before  the  bringing  of  the  suit  also 
carried  the  stone  product  of  one  or  two  other  quarries 
opened  up  beyond  the  quarry  of  the  Hoosier  Stone  Com- 
pany; that  it  has  used  the  track  to  switch  passing  trains, 
both  freight  and  passenger,  meeting  at  this  point,  and 
has  often  stood  cars  and  trains  of  cars  not  in  immediate 
use  on  said  track  for  storage." 

Many  of  the  questions  discussed  in  this  case  have,  in 
effect,  been  already  decided  by  this  court  in  the  case  of 
Hooner  Stone  Co.  v.  Malott,  130  Ind.  21.  The  appellees, 
in  that  case,  were  substantially  the  same  persons  as  the 
appellees  in  this  case,  and  in  their  complaint  against  the 
Hoosier  Stone  Company  they  alleged  substantially  the 
same  facts  as  stated  in  the  complaint  in  the  case  at  bar. 
They  further  alleged,  in  their  complaint  in  that  case,  that 
the  Hoosier  Stone  Company  had,  without  their  knowl- 
edge or  consent,  sublet  to  other  parties  the  right  to  carry 
the  stone  product  of  other  quarries  over  said  railway 
switch-track  in  the  cars  of  the  Louisville,  New  Albany 
and  Chicago  Railway  Company,  and  asked  that  the  les- 
sees of  said  stone  company  be  perpetually  enjoined  from 
the  further  use  of  the  said  switch  and  right  of  way,  and 
for  damages.     This  court  held  the  complaint  good. 

The  court  further  held  in  that  case  that  the  deed,  which 
is  the  same  deed  named  in  this  case,  ''constituted  a  grant 
of  the  forty  acres,  and  a  way  across  the  other  land  from 
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such  tract  to  the  railroad.  It  was  a  grant  of  way  ap- 
pendant, and  is  incident  to  the  estate  of  the  company  in 
the  forty  acres.  It  inheres  in  the  land,  and  concerns 
the  premises,  and  pertains  to  the  enjoyment  of  the  same. 
*  *  *  The  way  is  granted  for  the  benefit  of  the  par- 
ticular land,  and  its  use  is  limited  to  use  in  connection 
with  the  enjoyment  of  such  land.  ♦  ♦  ♦  The  grant- 
ors have  the  right  to  rely  on  its  use  being  limited  to  the 
purpose  for  which  it  is  granted  •  *  •  and  can  pre- 
vent the  use  of  the  way  for  purposes  not  authorized." 

This  reasoning  applies  with  all  its  force  to  the  case  be- 
fore us,  and  disposes  of  all  alleged  errors  as  to  the  suffi- 
ciency of  the  complaint,  as  to  the  ruling  on  the  de- 
murrer and  as  to  the  conclusions  of  law  on  the  facts 
found  by  the  court.  The  way  is  appurtenant  to  the  forty- 
acre  tract;  the  stone  company  can  use  it  only  as  appurte- 
nant to  that  tract,  and  the  appellant  railway  company 
has  no  rights  in  the  way  not  granted  to  the.  stone  com- 
pany. In  truth,  so  far  as  disclosed  in  the  record,  the 
railway  company  has  no  right  whatever  to  the  use  of  the 
right  of  way;  and,  without  the  consent  of  appellees,  could 
make  no  use  of  it,  except  as  agent  of  the  stone  company 
and  in  connection  with  the  stone  company's  use  of  its 
said  forty-acre  tract. 

The  court  arrived  at  its  finding  of  the  damage  done 
appellees'  farm,  by  evidence  given  as  to  the  rental  value 
of  the  farm  with  the  right  of  way  used  only  in  connec- 
tion with  the  forty-acre  tract,  and  the  rental  value  with 
the  right  of  way  used  by  the  appellant  for  its  own  pur- 
poses in  addition  to  its  use  in  connection  with  that  tract. 
Taking  the  right  of  way  used  only  in  connection  with 
the  forty  acre  tract,  the  evidence  showed  the  annual 
rental  to  be  worth  $300;  and,  when  used  as  the  appel- 
lant company  had  used  it  for  its  own  purposes,  the  evi- 
dence showed  the  annual  rental  to  be  worth  $200.     The 
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difference  is  $100,  and  for  six  years  $600,  which  the 
court  concluded  to  be  the  damage  suffered  by  appellees. 
We  think  this  was  a  reasonable  and  proper  manner  of 
arriving  at  the  amount  of  the  damages. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  Sept.  19,  1893. 


No.  17,107. 

The  State,  ex  rel.  Gibson,  Judge  of  the  Fourth  Ju- 
dicial Circuit  Court,  v.  Friedley. 

Opfick  and  Officbb. — Circuit  Court  Judge, — Prosecuting  Attorney, — 
Power  of  Legislature  to  Abolish  a  Circuit. — Limitation  of. — Can  not 
Abridge  Term  of  Office. — Statute  Construed. — Constitutional  Laxo. — . 
The  Legislature  may,  from  time  to  time,  divide  the  State  into  judi- 
cial districts,  but  by  so  doing  the  Legislature  can  not  legfslate  judges 
and  prosecutors  out  of  their  respective  ofQces.  The  Legislature  may 
add  to,  or  may  take  from,  the  territory  constituting  a  circuit;  it 
may  create  new  circuits ;  it  may  abolish  a  circuit,  provided  the  act 
be  made  to  take  effect  at,  and  not  before,  the  expiration  of  the 
terms  of  office  of  the  judge  and  prosecutor  of  such  circuit,  as  con- 
stituted at  the  time  of  the  act.  The  act  of  March  4,  1893,  attempt- 
ing to  abolish  the  fifth  judicial  circuit  is  unconstitutional. 

Same. — Circuit  Court  Judges  and  Prosecuting  Attorneys. — Manner  of  Be* 
moval  from  Office. — Constitutional  Officers. — Circuit  judges  and  pros- 
ecuting attorneys  are  neither  State,  county  nor  township  officers, 
bat  are  constitutional  officers  whose  tenure  of  office  is  fixed  thereby, 
and  can  only  be  removed  in  the  manner  fixed  by  the  constitution, 
except  where  the  Legislature  provides  a  different  mode  of  removal, 
which  must  be  by  general  law  applying  alike  to  all  such  judges  and 
prosecutors,  granting  due  process  of  law. 

From  the  Jefferson  Circuit  Court. 

A.  0.  Smith,  Attorney-General,  M.  Z.  Stannard  and 
C  L.  Jewett,  for  appellant. 
C.  E.  Walker,  for  appellee. 
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Dailey,  J. — On  the  28th  day  of  August,  1893,  the  re- 
lator filed  an  information,  in  the  Jefferson  Circuit  Court, 
against  the  appellee,  Friedley.  By  the  information,  it  is 
averred  that  the  relator  is  the  judge  of  the  Fourth  Ju- 
dicial Circuit  of  the  State  of  Indiana,  and  that  said  ap- 
pellee has  usurped  and  intruded  into  said  oflSce,  and  de- 
tains the  same  from  him,  although  he  has  demanded 
possession  thereof;  and  judgment  is  prayed  that  the  re- 
lator may  be  awarded  the  possession  of  said  office,  and 
all  other  proper  relief. 

To  this  information,  the  appellee,  in  the  court  below, 
filed  his  answer,  pleading,  especially,  the  authority  by 
virtue  of  which  he  holds  the  possession  ot  said  office  as 
judge,  as  against  the  said  relator. 

To  this  answer  the  appellant  filed  her  demurrer,  which 
was  overruled,  an  exception  being  reserved  to  the  decis- 
ion of  the  court.  Thereupon  the  appellant  filed  her  re- 
ply, to  which  the  appellee  demurred,  the  demurrer  being 
sustained,  and  an  exception  reserved  on  the  part  of  the 
appellant.  The  appellant  having  elected  to  stand  by' the 
reply  and  declining  to  plead  further,  judgment  was  ren- 
dered in  favor  of  the  appellee,  from  which  the  relator 
prosecutes  this  appeal. 

The  errors  assigned  in  this  court  are  as  follows: 

First.  That  the  answer  of  the  appellee,  William  T. 
Friedley,  in  the  court  below,  did  not  state  facts  sufficient 
to  constitute  a  cause  of  defense. 

Second.  That  the  court  below  erred  in  overruling  the 
demurrer  to  said  appellee's  answer. 

Third.  That  the  court  below  erred  in  sustaining  the 
demurrer  to  appellant's  reply. 

It  is  not  disputed  that  on  the  4th  day  of  March,  1893, 
Clark  county  alone  constituted  the  Fourth  Judicial  Cir- 
cuit of  the  State  of  Indiana.  Elliott's  Supp.,  section 
263. 
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And  the  statute  in  force  provided  that  the  terms  of 
■court  in  said  Fourth  Judicial  Circuit  should  be  held  as 
follows:  *'0n  the  first  Monday  of  February;  the  third 
Monday  of  April;  the  first  Monday  of  September,  and 
the  third  Monday  of  November,  in  each  year;''  to  remain 
in  session  while  the  business  of  the  court  requiced. 
Acts  of  1891,  p.  68. 

And,  at  said  date,  the  county  of  Jefferson,  alone,  con- 
stituted the  Fifth  Judicial  Circuit  of  the  State  of  Indi- 
ana; and  it  was  provided,  by  law,  that  the  terms  of  court 
in  said  Fifth  Judicial  Circuit  should  be  held  as  follows: 
*'0n  the  first  Monday  in  January;  the  first  Monday  in 
April;  the  first  Monday  in  September,  and  the  first  Mon- 
day in  November,"  of  each  year;  said  terms  to  continue 
in  session  as  long  as  the  business  of  the  court  required. 

On  the  4th  day  of  March,  1893,  the  Legislature  of  In- 
diana approved  an  act  which  purports  to  abolish  the 
Fifth  Judicial  Circuit,  and  annex  the  territory  heretofore 
constituting  the  Fifth  Judicial  Circuit,  and  change  the 
time  of  holding  the  courts  in  the  counties  of  Clark  and 
Jefferson.  The  act  will  be  found  in  the  Acts  of  of  1893, 
on  page  359,  and  is  entitled  "An  Act  entitled  an  act  de- 
fining the  Fourth  Judicial  Circuit  of  the  State  of  Indiana, 
fixing  the  times  of  holding  courts  in  said  circuit;  pre- 
scribing the  limits  of  the  terms  thereof;  providing  for  the 
judge  thereof,  and  abolishing  the  Fifth  Judicial  Circuit  of 
the  State  of  Indiana,  and  repealing  all  laws  in  conflict 
herewith." 

It  will  be  observed  that  this  title  has  no  reference  to, 
or  mention  of,  courts  in  the  Fifth  Judicial  Circuit.  The 
first  section  reads  as  follows:  "Be  it  enacted  by  the 
General  Assembly  of  the  State  of  Indiana,  That  on  and 
after  the  first  day  of  August,  1893,  the  Fifth  Judicial 
Circuit  of  the  State  of  Indiana,  which  is  now  consti- 
tuted of  the  county  of  Jefferson,  shall  be  abolished." 
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The  second  section  provides,  that  on  and  after  the  first 
day  of  August,  1893,  the  counties  of  Clark  and  Jefferson 
shall  constitute  the  Fourth  Judicial  Circuit  of  the  State 
of  Indiana. 

The  third  section  provides  for  the  holding  of  the  courts 
in  the  Fourth  Judicial  Circuit  as  by  the  second  section 
constituted  of  the  counties  of  Clark  and  Jefferson. 

The  fourth  section  provides  that  on  and  after  the  first 
day  of  August,  1893,  the  judge  of  the  Fourth  Judicial 
Circuit  of  the  State  of  Indiana,  as  the  same  is  now  con- 
constituted,  shall  be  the  judge  of  the  Fourth  Judicial 
Circuit  of  the  State  of  Indiana,  as  thereafter  constituted  by 
this  act,  and  until  his  successor  is  elected  and  quali- 
fied. 

This  proceeding  was  instituted  as  a  friendly  one,  with 
a  view  to  testing  the  following  questions: 

First.  What  is  the  legal  effect  of  the  act  of  March  4, 
1893,  in  view  of  the  fact  that  the  act  abolishes  the  ap- 
pellee's entire  circuit,  the  term  for  which  he  was  elected 
and  qualified  not  having  expired. 

Second.  If  the  act  of  March  4,  1893,  is  unconstitu- 
tional or  inoperative,  in  so  far  as  it  undertakes  to  abol- 
ish the  term  for  which  appellee  was  elected,  viz:  from 
October  22,  1891,  to  October  22, 1897,  will  the  same  still 
have  the  effect  of  changing  the  terms  of  court  in  the 
counties  of  Clark  and  Jefferson? 

At  the  time  the  act  of  1893  was  approved,  the  relator, 
George  H.  D.  Gibson,  was  the  sole  judge  of  the  Fourth 
Judicial  Circuit,  and  the  appellee,  William  T.  Friedley, 
was  the  sole  judge  of  the  Fifth  Judicial  Circuit.  The 
appellee,  having  declined  to  recognize  the  validity  of  the 
last  mentioned  act  of  the  Legislature,  upon  the  ground 
that  the  same  is  unconstitutional  and  void,  or,  at  any 
rate,  is  inoperative,  has  continued*  in  possession  of  said 
office,  and  in  the  discharge  of  the  duties  thereof  in  the 
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county  of  JeJSerson,  and  has  declined  to  surrender  the 
same  to  the  relator. 

The  first  question  that  naturally  arises  is  as  to  the  al- 
leged error  of  the  court  in  overruling  the  demurrer  to 
appellee's  answer;  but  as  the  questions  attempted  to  be 
raised  in  all  the  assigments  of  error  are  the  same,  they 
may  be  disposed  of  together.  The  answer,  omitting  the 
caption  and  purely  formal  parts,  reads  thus:  '^The  said 
defendant  hereby  enters  his  appearance  to  the  above  ac- 
tion, waives  the  issuing  and  service  of  process  herein, 
and  for  answer  to  said  information  and  complaint,  says 
that  he,  said  defendant,  is  a  bona  fide  resident  of  Jeffer- 
son county,  Indiana,  and  has  been  for  more  than  thirty 
years  last  past;  that  he  is  now  fifty-eight  years  old,  and 
has  been  a  voter  and  elector  of  said  county,  aforesaid,  for 
the  last  thirty  years  or  more,  and  during  all  of  said  time 
he  has  been  eligible  to  be  voted  for  and  to  be  elected  to 
the  office  of  circuit  judge  of  the  Fifth  Judicial  Circuit  of 
the  State  of  Indiana,  and  eligible  to  take  and  hold  said 
office;  that  prior  to  the  general  election  of  November, 
1884,  the  Fifth  Judicial  Circuit  was  composed  of  the 
counties  of  Jefferson  and  Switzerland,  and  so  continued 
until  February  4,  1891,  when  Switzerland,  Ohio  and 
Dearborn  counties  were  erected  into  the  Seventh  Judicial 
Circuit,  and  Jefferson  county,  alone,  was  erected  into  the 
Fifth  Judicial  Circuit;  that  on  the  28th  day  of  February, 
1889,  the  county  of  Clark,  alone,  was  created  the  Fourth 
Judicial  Circuit,  and  the  relator  was  elected  circuit  judge 
of  said  Fourth  Judicial  Circuit,  by  the  electors  of  Clark 

county,  alone,  on  the day  of   November,  1892,  at 

the  general  election,  and  was,  afterwards,  commissioned 
as  such  judge,  and  entered  upon  the  discharge  of  the 
duties  of  said  office  on  the  19th  day  of  November,  1892; 
that  this  defendant  was  duly  and  legally  elected  circuit 
judge  of  the  Fifth  Judicial  Circuit,  on  the  4th  day  of 


« 
I 


124  SUPREME  COURT  OF  INDIANA, 

# 

The  State,  ex  rel,  Gibson,  v.  Friedley. 

November,  1884,  for  the  term  which  was  to  commence 
on  the  22d  day  of  October,  1885;  that  he  was  duly  com- 
missioned for  said  term,  qualified  and  entered  upon  the 
discharge  of  the  duties  of  said  judge,  as  aforesaid,  and 
served  the  full  term  thereof;  that  he  was  again  a  candi- 
date for  election  to  said  office  of  circuit  judge  of  said  Fifth 
Judicial  Circuit  at  the  general  election,  held  November, 
1890,  and  had  no  opposition,  and  was  the  only  person 
voted  for  to  fill  said  ofiice;  that  there  were  cast  2,894 
votes  in  Jefferson  county,'  and  2,100  votes  in  Switzerland 
county,  for  judge  of  the  Fifth  Judicial  Circuit  of  Indi- 
ana, at  said  election,  and  he  received  all  of  said  votes 
so  cast,  and  was  duly  elected  circuit  judge  for  said  Fifth 
Judicial  Circuit,  for  the  term  of  six  years,  from  the  22d 
day  of  October,  1891;  that  said  votes  were  duly  can- 
vassed, and  the  result  properly  certified  to  the  secretary 
of  State,  and  the  executive  of  State,  the  go'vernor,  issued 
to  defendant  a  commission  as  judge  of  said  Fifth  Judicial 
Circuit,  for  the  term  of  six  years,  commencing  October 
22d,  1891,  and  ending  October  22d,  1897;  that  said  de- 
fendant accepted  said  office  and  commission,  and  took 
the  oath  of  office,  which  is  indorsed  on  his  commission, 
and  a  certified  copy  thereof  was  forwarded  to  the  secre- 
tary of  State,  and  by  him  filed  in  his  office,  to  wit,  No- 
vember   ,  1890;  that  at  the  expiration  of  defendant's 

first  term,  he  entered  upon  the  discharge  of  the  duties  of 
said  office  aforesaid,  and  has  tried  to  discharge  the  duties 
of  said  trust,  to  the  best  of  his  skill  and  ability;  that  he 
accepted  said  office  in  good  faith,  and  entered  into  the 
possession  of  it  peaceably,  and  as  a  matter  of  right,  and 
has  not  forfeited,  surrendered  nor  resigned  the  same,  but 
is  still  acting  in'the  capacity  as  aforesaid.  And,  he  says 
that,  at  all  times,  he  has  discharged  said  duties  of  circuit 
judge,  as  aforesaid,  within  the  bounds  of  Jefferson 
county,  Indiana,  since  it  alone  has  been  created  into  a 
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circuit,  and  that  at  uo  time  has  he  attempted  to  exercise 
any  of  the  duties  of  the  judge  of  the  Clark  Circuit  Court 
(the  Fourth  Judicial  Circuit),  since  the  relator  has  been 
judge,  as  aforesaid. 

The  defendant  further  avers  that  by  an  act,  approved 
March  4,  1893,  the  Legislature  attempted  to  abolish  the 
Fifth  Judicial  Circuit,  aforesaid,  and  consolidate  Jeffer- 
son and  Clark  counties  into  the  Fourth  Judicial  Circuit, 
and  provided  that  the  judge  of  the  Fourth  Judicial  Cir- 
cuit, as  the  circuit  was  then  composed  (to  wit,  of  Clark 
county),  should  discharge  the  duties  of  circuit  judge  in 
the  circuit  attempted  to  be  formed  by  said  act  ( to  wit,  in 
the  counties  of  Jefferson  and  Clark).  And  they  further 
provided  that  said  act  should  not  go  into  effect  until  the 
first  day  of  August,  1893. 

The  defendant  avers  that  said  Legislature  utterly  failed 
to  provide  by  said  act  any  circuit  or  county  for  defend- 
ant^ in  which  he  could  exercise  the  functions  of  said  of- 
fice of  circuit  judge,  or  in  which  he  could  discharge  the 
duties  thereof,  and  attempted  by  said  act  to  deprive  him 
of  his  vested  right  to  said  office  and  its  functions,  in 
violation  of  the  constitutional  rights  of  the  defendant, 
which  he  had,  by  virtue  of  said  election,  commission 
and  acceptance  of  said  office,  and  constitutional  guar* 
anties,  in  reference  thereto. 

The  defendant  says  that  the  sole  and  only  cause  of 
complaint  which  the  relator  has  against  the  defendant 
is,  that  the  defendant  has  exercised  the  duties  of  circuit 
judge  within  Jefferson  county,  (only)  since  the  1st  day 
of  August,  1893,  claiming  that  such  duties  in  said  court 
devolves  upon  him,  relator,  by  virtue  of  said  act  of 
March  4th,  1893,  and  said  actions  of  this  defendant  are 
the  same  wrongful  and  unlawful  acts  of  usurpation  and 
intrusion  into  relator's  office  complained  of,  and  none 
other. 
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The  defendant  says,  that  as  to  all  other  matters  in  said 
information  and  complaint,  not  controverted  in  this 
paragraph  of  answer  he  denies.  He  further  says  that 
said  relator  is  assuming  that  he  is  the  proper  person  to 
discharge  the  duties  of  circuit  judge  within  Jefferson 
county,  Indiana,  and  that  defendant  is  not,  and  that  by 
reason  of  said  assumption,  a  cloud  has  been  cast  upon 
the  title  of  defendant  to  said  office  and  the  functions 
thereof.  Wherefore,  he  asks  that  the  relator  take  noth- 
ing by  this  action;  that  said  act  of  March  4th,  1893,  be 
declared  and  adjudged  void;  that  defendant's  title  to  said 
office  be  quieted  in  him,  and  for  all  other  proper  relief 
as  may  be  equitable  and  just." 

In  order  to  determine  the  sufficiency  or  insufficiency 
of  this  answer,  an  inquiry  is  involved  as  to  what  is  the 
legal  effect  of  the  aforesaid  act  of  March  4th,  1893.  It 
is  conceded  by  the  appellant  that,  unless  the  said  act 
was  a  valid  and  legal  enactment,  and  became  operative 
from  and  after  the  1st  of  August,  1893,  the  relator's 
claim  to  the  office  of  judge,  in  so  far  as  Jefferson  county 
is  concerned,  is  not  well  founded.  On  the  contrary,  it 
is  conceded  by  the  appellee  that  his  title  to  the  office  of 
judge  of  said  court  is  based  upon  his  previous  election 
thereto  and  the  claim  upon  his  part  that  the  act  of 
March  4th,  1893,  is  unconstitutional,  or,  at  least,  that 
the  same  is  inoperative  during  the  term  for  which  he 
was  elected. 

The  judge  and  prosecuting  attorney  are  constitutional 
officers;  they  are  so  designated  in  the  organic  law,  and 
are  neither  State  nor  county  officers. 

The  constitution,  article  3,  section  96,  R.  S.  1881, 
separates  into  three  departments  the  powers  of  the  State 
government  as  follows:  Legislative,  executive,  includ- 
ing administrative,  and  the  judicial.  Article  7  of  the 
constitution,  section  161,  R.  S.  1881,  vests  the  whole 
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judicial  power  of  the  State  in  the  Supreme  Court,  in  cir- 
cuit courts,  and  in  such  other  courts  as  the  General  As- 
sembly may  establish. 

Section  168,  R.  S.  1881,  provides  that  the  circuit 
courts  shall  each  consist  of  one  judge.  Section  169,  R. 
S.  1881,  is  as  follows:  ''The  State  shall,  from  time  to 
time,  be  divided  into  judicial  circuits;  and  a  judge  for 
each  circuit  shall  be  elected  by  the  voters  thereof.  He 
shall  reside  within  his  circuit,  and  shall  hold  his  office 
for  the  term  of  six  (6)  years,  if  he  so  long  behave  well.'' 

Section  171,  R.  S.  1881,  reads:  **There  shall  be  elected, 
in  each  judicial  circuit,  by  the  voters  thereof,  a  prosecut- 
ing attorney,  who  shall  hold  his  office  for  two  (2) 
years." 

Section  172,  R.  S.  1881,  reads:  ''Any  judge  or  prose- 
cuting attorney  who  shall  have  been  convicted  of  cor- 
ruption or  other  high  crime,  may,  on  information  in  the 
name  of  the  State,  be  removed  from  office  by  the  Su- 
preme Court.'' 

Section  173  provides  that  the  compensation  of  the 
judges  of  the  Supreme  Court  or  circuit  courts  shall  not 
be  diminished  dilring  their  continuance  in  office. 

The  first  section  of  the  act  in  controversy  abolishes,  in 
express  terms,  the  fifth  judicial  circuit  of  this  State, 
which  circuit  the  section  itself  declares  to  be  composed 
of  the  county  of  Jefferson  alone;  necessarily,  having  a 
judge  to  preside  over  its  courts,  and  a  prosecuting  at- 
torney to  prosecute  the  pleas  of  the  State  therein,  the 
other  four  sections  are  builded  upon  the  validity  of  the 
first  section.  If  the  first  section  be  unconstitutional  and 
void,  then  all  the  other  sections  are  likewise  void. 

It  seems  beyond  the  power  of  the  Legislature  to  legis- 
late a  judge  and  prosecuting  attorney  out  of  office,  and 
if  the  Legislature  can  not,  by  a  direct  act,  deprive  them 
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of  their  o£Bices,  neither  can  it  do  so  by  the  indirect  mode 
of  abolishing  their  circuit. 

Section  172,  R.  S.  1881,  Bupra^  which  provides  that 
judges  and  prosecuting  attorneys  may  be  removed  from 
office  by  ' ^conviction  or  corruption,  or  other  high  crime, ' ' 
defines  a  plan,  which,  in  itself,  involves  atrial,  a  hearing 
by  the  accused,  a  day  in  court,  and  then  the  removal  on 
information  in  the  name  of  the  State  may  be  adjudged 
by  the  Supreme  Court.  This  section,  however,  provides 
that  a  removal  may  be  effected  in  such  other  manner  as 
may  be  provided  by  law.  But  the  State  has  thus  far 
failed  to  provide  any  other  manner  than  the  constitu- 
tional mode. 

The  Legislature  under  this  latter  clause,  we  think, 
has  the  power  to  provide  for  the  removal  of  judges  and 
prosecuting  attorneys,  in  some  additional  or  other  man- 
ner, than  that  prescribed  in  this  constitutional  section. 
It  could  only  do  so,  however,  by  enacting  a  general  law 
applicable  to  all  judges  and  all  prosecuting  attorneys, 
and  to  be  valid  must  provide  for  a  trial,  and  must  give 
to  the  accused  a  day  in  court,  an  opportunity  to  be  heard 
and  make  defense,  or  the  act  would  b^  unconstitutional 
for  the  failure  to  give  the  accused  such  opportunity  and 
right.  This  clause  does  not  authorize  the  Legislature  to 
enact  a  law,  removing  the  judge  or  prosecutor  from  of- 
fice, at  its  will,  without  giving  him  a  day  in  court. 

Section  169,  R.  S.  1881,  is  the  only  authority  that  can 
be  found  on  which  to  base  the  legislative  right  of  re- 
moval. But  to  give  the  first  clause  of  that  section  such 
construction  would  nullify  that  part  of  the  same  section, 
which  provides  that  the  judge  of  a  circuit,  when  elected, 
shall  hold  his  office  for  a  term  of  six  years,  if  he  so  long 
behave  well.  To  construe  this  section  to  mean  that  the 
Legislature  can,  at  its  own  will,  abolish  the  circuit,  and 
thus  legislate  the  judge  and  prosecuting  attorney  out  of 
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oflSce,  in  addition  to  being  in  direct  conflict  with  the 
other  provisions  of  our  organic  law,  would  also  put  the 
oflScial  life  of  every  judge  and  every  prosecuting  attorney 
of  the  State  at  the  mercy  of  the  Legislature.  It  would 
subject  the  judiciary  to  the  legislative  power,  and  utterly 
destroy  all  judicial  independence.  Judges  and  prose- 
cutors would  be  at  the  whim  or  caprice  of  the  Senators 
and  Representatives  in  their  tenure  of  ofl&ce. 

The  authors  of  our  constitution  well  understood  thfe 
long  struggle  for  many  years  previous  to  secure  the  in- 
dependence of  the  judiciary  and  the  tenure  of  office  of 
the  judges;  hence  section  96,  R.  S.  1881,  was  enacted 
dividing  the  powers  of  the  State  government  into  three 
distinct  codrdinate  departments,  carefully  excluding  any 
control  of  one  over  another. 

If  the  Legislature,  by  a  special  act,  may  remove  one 
judge  or  one  prosecuting  attorney,  it  may  remove  any 
and  all  such  officials  in  the  State,  and  hence  they  would 
be  at  the  mercy  of  any  Legislature  whose  enmity  or  ill 
will  they  may  hare  incurred. 

Ine  office  of  circuit  judge,  as  well  as  prosecuting  at- 
torney, is  a  public  trust,  committed  by  the  public  tp  an 
individual,  the  duties  and  functions  of  which  he  is  bound 
to  perform  for  the  benefit  of  the  public,  and  entitles  him 
to  exercise  all  the  duties  and  functions  of  the  office,  and 
to  take  the  fees  and  emoluments  belonging  to  it.  2 
Bouvier's  Law  Diet.,  title  '^Office." 

"Officers  are  required  to  exercise  the  functions  which 
belong  to  their  respective  offices.  The  neglect  to  do  so 
may,  in  some  cases,  subject  the  offender  to  an  indict- 
ment."    1  Yeates  Rep.  (Pa.),  519. 

There  can  be  no  such  thing  as  an  office  without  re- 
sponsive duties  and  functions  to  be  performed  by  the  of- 
ficer. It  is  not  the  mere  right  to  receive  an  annual  com- 
VoL.  135—9 
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pensation  without  the  exercise  of  any  corresponding 
duties.  If  the  General  Assembly  can  transfer,  bodily, 
the  entire  territory  which  constitutes  the  locality  in  which 
the  judge  or  prosecuting  attorney  may  lawfully  exercise 
the  functions  and  duties  of  his  office,  and  attach  that  ter- 
ritory to  another  circuit,  then  it  can  strip  the  incumbents 
of  their  respective  offices  as  effectually  as  it  is  possible  to 
so  do  by  any  words  that  can  be  used.  It  is,  in  fact,  as 
much  a  removal  of  the  judge  and  prosecutor  so  deprived 
of  all  territory  as  would  be  a  judgment  of  a  Supreme 
Court  removing  either  of  them  from  his  trust.  It  is  not 
to  be  assumed  that  the  framers  of  the  constitution  builded 
it  so  unwisely  as  to  secure  to  a  judge  an  office  and  its 
tenure,  and  the  right  to  exercise  all  its  prerogatives 
within  a  defined  locality  for  a  period  of  six  years,  if  he 
so  long  behave  well,  and,  by  the  same  organic  law,  in- 
tended that  the  General  Assembly  might  remove  him,  at 
its  will,  from  the^  exercise  of  all  the  privileges  and  duties 
pertaining  thereto,  without  a  hearing,  without  a  convic- 
tion for  misconduct,  under  the  gui«e  of  "from  time  to 
time  dividing  the  State  into  judicial  circuits.'^  Suc^  di- 
vision may  be  exercised  by  the  Legislature,  where  the 
act  does  not  legislate  judges  and  prosecutors  out  of  their 
respective  offices,  but  not  otherwise.  The  General  As- 
sembly may  add  to,  or  may  take  from,  the  territory  con- 
stituting a  circuit.  It  may  create  new  circuits.  It  may 
abolish  a  circuit,  if  the  act  be  made  to  take  effect  at,  and 
not  before,  the  expiration  of  the  terms  of  office  of  the 
judge  and  prosecutor  of  such  office,  as  constituted  at  the 
time  of  the  act.  This  act  abolishes  the  circuit  on  and 
after  the  first  day  of  August,  1893,  and,  therefore,  must 
be  effectual  to  abolish  the  circuit  and  the  offices  on  the 
day  named,  or  not  at  all. 

As  stated,  the  offices  of  judge  and  prosecuting  attorney 
of  the  Fifth  Judicial  Circuit  expire  on  the  22d  day  of 
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October,  1897,  and,  to  abolish  the  circuit,  it  must  be,  by 
law,  to  take  effect  on  the  date  last  named.  These  posi- 
tions are  in  line  with  the  authorities.  The  judges  and 
prosecuting  attorneys  are  not  State,  county,  or  township 
officers;  they  are  constitutional  officers.  State,  ex  reL, 
V.  Tucker,  46  Ind.  355  (359). 

The  case  of  State,  ex  rel.,  v.  Noble,  118  Ind.  350,  fully 
establishes  the  independence  of  the  judiciary.  The 
Legislature  can  not  extend  or  abridge  the  term  of  an  of- 
fice, the  tenure  of  which  is  fixed  by  the  constitution. 
Howard  v.  State,  ex  rd.,  10  Ind.  99. 

The  case  of  Moser  v.  Long,  64  Ind.  189,  holds  that  the 
office  of  prosecuting  attorney  of  a  circuit  court  is  one 
provided  for  by  the  constitution,  which  fixes  the  term  of 
office  at  two  years;  and  the  Legislature  can  neither  abol- 
ish the  office  nor  abridge  the  term  thereof. 

In  State,  ex  rel.,  v.  Johnston,  101  Ind.  223,  which  was 
also  an  information  in  the  nature  of  a  qtio  warranto  filed 
by  the  appellant's  relator,  Howard,  against  the  appellee, 
it  is  decided  by  the  court  that  the  General  Assembly  has 
the  power,  at  its  discretion,  to  divide  a  judicial  circuit, 
at  any  time,  during  the  terms  of  office  of  the  judge  and 
prosecuting  attorney  of  such  circuit,  subject  only  to  the 
restrictions  that  the  Legislature  can  not,  by  any  legisla- 
tion, abridge  the  official  terms  of  either  of  such  officers, 
nor  deprive  either  of  them  of  a  judicial  circuit,  wherein 
he  may  serve  out  the  constitutional  term  for  which  he 
was  elected.  This  ruling  is  upon  the  theory  that  it  is 
declared  and  ordained  otherwise  in  section  9,  of  article 
7,  of  the  State  Constitution,  section  169,  supra. 

In  Hoke  v.  Henderson  (N.  C),  25  Am.  Dec.  675  (704), 
note  1,  it  is  said:  *'It  is  without  the  power  of  the  Legisla- 
ture to  indirectly  abolish  the  office  by  adding  the  circuit 
of  the  incumbent  to  another  then  existing,  and  this  even 
if  it  be  within  the  power  of  the  Legislature  to  create  new 
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or  alter  old  circuits,  for  that  power  must  be  so  exercised 
as  to  leave  the  incumbent  his  office." 

That  the  framers  of  the  constitution  intended  that  there 
should  be  no  abridgment  of  the  term  of  office,  as  fixed 
by  fundamental  law,  is  indicated,  also,  by  section  176, 
R.  S.  1881,  as  follows:  "No  person  elected  to  any  ju- 
dicial office  shall,  during  the  term  for  which  he  shall 
have  been  elected,  be  eligible  to  any  office  of  trust  or 
profit,  under  the  State,  other  than  a  judicial  office." 

This  section  appears,  in  terms,  to  guarantee  to  a  ju- 
dicial officer  his  term  as  fixed  by  the  constitution.  Peo- 
phf  ex  rel.f  v.  Bully  46  N.  Y.  57;  People,  ex  rel.y  v.  Mc- 
Kinney,  52  N.  Y.  374  (378). 

"But  if  the  constitution  provides  for  the  duration  of 
an  office,  the  Legislature  has  no  power,  even  for  the  pur- 
pose of  changing  the  beginning  of  the  term,  to  alter  its 
duration.  Where  the  constitution  has  created  an  office 
and  fixed  its  term,  and  has  also  declared  the  grounds 
and  mode  for  removal  of  an  incumbent  before  the  expir- 
ation of  his  term,  the  Legislature  has  no  power  to  re- 
move or  suspend  the  officer  for  any  other  reason  or  in 
any  other  mode."  7  Lawson's  Rights  and  Rem.,  p. 
5970,  paragraph  3797. 

Judges  of  circuit  courts  can  only  be  removed  from  of- 
fice by  the  ordained  constitutional  provisions.  Lowe  v. 
Commonwealth,  3  Met.  (Ky. )  237. 

The  constitutional  provision,  in  respect  to  the  terms 
and  tenure  of  office  (except  as  to  duration  or  length  of 
terms),  and  commissions  of  judges  and  the  power  of  the 
Legislature  to  create  new  judicial  districts,  are  substan- 
tially the  same  in  Pennsyluani^  as  in  this  State.  The 
constitutional  provision,  in  the  former  State,  was  con- 
strued.in  the  Commonwealth  v.  Gamble ,  62  Pa.  343. 

In  the  opinion,  People,  ex  reL,  v.  Dubois,  23  111.  498 
(547),  is  cited,  in  which  the  Supreme  Court  of  Illinois 


MAY  TERM,  1893.  133 

The  State,  ex  reL  Gibson,  v,  Friedley. 

hold  that,  although  the  creation  of  new  judicial  districts 
was  expressly  authorized  by  the  constitution,  yet  no  new 
di9tricts  could  be  created  by  which  the  judge  in  commission 
could  be  deprived  of  a  right  to  exercise  the  functions  of 
his  office  during  the  continuance  of  his  commission.  The 
court  said:  ''The  question  is,  can  the  Legislature  expel 
the  circuit  judge  from  his  office  by  creating  a  new  dis- 
trict,  and  taking  from  him  the  territory  which  constituted 
his  district?  The  bare  reading  of  the  constitution  must 
convince  every  one  that  it  intended  to  prohibit  such  a 
proceeding.*'     See,  also,  State  v.  Measmore,  14  Wis.  163. 

In  Commonwealth  v.  Gamble,  supra,  the  following 
propositions  are  established:  "A  judge  having  been 
elected  and  commissioned  is  by  the  constitution  to  con- 
tinue in  office  ten  years,  if  he  shall  behave  himself  well; 
its' duration  is  assured  to  him  subject  to  be  determined 
only  by  death,  resignation  or  breach  of  the  condition. 
Such  •breach  can  not  be  determined  by  the  Legislature, 
but  only  on  trial  by  the  Senate  on  impeachment,  or  in 
case  the  breach  amounted  to  total  disqualification  per- 
haps by  address  of  two-thirds  of  each  branch  of  the  Leg- 
islature. A  legislative  act  which  impinges  on  the  tenure 
of  judges  is  invalid.  The  power  and  jurisdiction  of  a 
judge  constitute  the  office,  are  of  the  essence  of  it,  and 
inseparable  from  it.  This  grant  of  power  is  incapable  of 
any  limitation  but  that  attached  to  it.  The  aggregate 
amount  of  the  duties  of  a  judge  in  any  district  may  be 
diminished  by  the  division  of  his  district  *  *  constitu- 
tional grants  imply  a  prohibition  of  any  limitation  or  re- 
striction by  legislative  authority." 

The  Pennsylvania  Legislature  established  the  Twenty- 
Ninth  Judicial  District  by  the  act  of  the  28th  of  Febru- 
ary, 1868,  under  which  James  Gamble  was  elected  and 
commissioned  president  judge  of  the  district.  By  an  act 
passed  March  16th,  1869,  the  former  act  was  repealed,  and 
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the  district  was  abolished.  It  is  a  well-recognized  prin- 
ciple that  the  powers,  authority,  and  jurisdiction  of  an 
office  are  inseparable  from  it.  The  Legislature  may  di- 
minish the  aggregate  amount  of  the  duties  of  the  judge, 
but  must  leave  the  authority  and  jurisdiction  pertaining 
to  the  office  intact.  ''I  see  not  how,  for  another  reason, 
that  the  commisson  of  a  president  judge  could  exist  after 
the  total  abolition  of  his  district.  Every  judge  is  elected 
in  and  for  a  district  defined  and  fixed  by  law,  and  then  he 
is  commissioned,  and  is  required,  by  the  constitution,  to 
reside  within  the  district.  It  seems  to  me  it  would  be  a 
logical  conclusion  to  hold  that  if  no  district  exists  to 
which  the  commission  would  apply,  and  in  which  the 
judge  would  be  bound  to  reside,  that  there  could -not  ex- 
ist a  commission  for  any  purpose.  This,  I  think,  would 
be  the  inevitable  deduction  from  such  premises;  and  it 
would  therefore  follow  that  if  the  Legislature  could  blot 
out  a  district,  it  could  limit  the  duration  of  the  cofiamis- 
sion  granted  to  a  less  period  than  ten  years,  if  it  might 
so  choose.  That  it  can  not  shorten  the  tenure  of  the  of- 
fice of  a  judge,  as  fixed  by  the  constitution,  is  certain, 
and  this  ought  to  establish  that  it  can  pass  no  act  to  do, 
by  indirection,  that  which  may  not  be  done  directly." 
"Notwithstanding  the  constitutional  provisions  referred 
to,  the  Legislature  has  not  only  attempted,  by  the  act  of 
assembly  in  question,  to  expel  Judge  Gamble  from 
his  district,  but,  in  fact,  has  appointed  other  judges  to 
hold  the  courts  therein,  who  were  neither  elected  nor 
commissioned  for  that  purpose.  The  Legislature  has, 
undeniably  by  this  act  of  assembly,  assumed  the  power 
of  appointment  and  removal  of  the  judge  for  this  district. 
The  act  displaces  Judge  Gamble  as  the  president  judge, 
and  appoints  Judge  White  and  his  law  associate  to  hold 
the  court  therein.  If  such  a  thing  can  be  done  in  one 
district,  it  may  be  done  in  all,  and  thus  not  only  would 
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the  independence  of  the  judiciary  be  destroyed,  but  the 
judiciary,  as  a  coordinate  branch  of  the  government,  be 
essentially  annihilated." 

Applying  this  reasoning  and  these  fundamental  prin- 
ciples to  the  c€ise  under  consideration,  we  do  not  see  how 
the  constitutionality  of  the  act  of  March  4,  1893,  can  be 
upheld  as  much  as  we  may  desire  to  do  so,  it  being  in 
the  interest  of  economy  and  retrenchment  in  public  ex- 
penditures. But  it  is  enough  for  this  case  to  say  that  it 
was  not  in  force  to  abolish  the  Fifth  Judicial  Circuit  of 
the  State  on  the  1st  day  of  August,  1893,  and  the  Fifth 
Judicial  Circuit,  not  being  abolished  by  the  act,  is^  not 
attached  to  and  made  a  part  of  the  Fourth  Judicial  Cir- 
cuit. The  provisions  of  the  act  of  March  4, 1893,  chang- 
ing the  terms  of  court  and  the  times  of  holding  the  same 
in  the  counties  of  Clark  and  Jefferso^^,  are  so  interwoven 
with  and  dependent  upon  the  other  provisions  therein 
that  they^  do  not  have  the  effect  of  changing  the  terms  of 
court/  or  the  times  of  holding  the  same,  as  provided  by 
law  prior  to  March  4,  1893.  In  other  words,  the  terms 
of  court  and  times  of  holding  the  same,  as  fixed  by  the 
act  in  question,  were  not  intended  for  the  counties  of 
Clark  and  Jefferson  as  constituting  separate  judicial  cir- 
cuits; but  were  intended  for  them  when  both  these  coun- 
ties constituted  the  Fourth  Judicial  Circuit,  as  provided 
by  the  act. 

Judgment  affirmed. 

FUed  Sept.  27,  1893. 
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147  686  •  TRvar  AViiTBJjerTKB.-'IiesuUing  Tni8t.---Naked  or  Nominal  Trust, — Con-' 
vepance  by  Husband  and  Wife  without  Consideration. — Parol  Agreement 
to  Beconvey  Part  to  Wife, — Where  a  husband  and  wife  join  in  the 
conveyance  of  the  husband's  lands  by  a  deed  absolute  upon  its  face, 
to  one  A.,  without  consideration,  with  the  agreement  and  under- 
standing between  the  grantors  and  the  grantee  that  the  grantee 
should  immediately  jreconvey  an  undivided  one-third  of  the  same 
in  fee  simple  to  the  wife,  and  that  he  should  hold  the  other  two- 
thirds  in  trust  for  the  husband  until  a  certain  debt  owing  by  the 
hu^and  to  him  should  be  paid,  but  failed  and  refused  to  reconvey 
the  one-third  thereof  to  the  wife,  and  died  not  having  reconveyed 
said  one-third  to  the  wife,  A.  will  be  deemed  to  have  held  the  undi- 
vided one-third  in  trust  for  the  wife,  and  the  trust  being  a  mere  naked 
or  nominal  one,  the  law  puts  the  title  at  once  in  the  beneficiary ; 
the  ownership  of  the  one-third  was  never  in  A.,  and  the  one-third, 
at  his  death,  did  not  descend  to  his  heirs ;  and  the  wife  is  entitled 
to  have  her  interest  in  the  lands  set  off  to  her. 
Samb. — Statute  of  Frauds, — As  a  Cover  for  Fraud, — Parol  Evidence, — 
The  statute  of  frauds  can  not  be  used  as  a  cover  for  fraud,  and  trusts 
such  as  above  set  out  may  be  proved  by  parol  evidence. 

From  the  Washington  Circuit  Court. 

/.  jR.  East  J  J,  Giles  f  W,  Far  r  ell,  J.  A,  Zaring  and  M, 
B,  Hottelj  for  appellant. 

W,  Crook  and  M.  F,  Dunn,  for  appellees. 

Howard,  J. — ^This  is  the  second  appeal  in  this  case. 
Jackson  v.  Myers,  120  Ind.  504- 

The  amended  complaint  is  in  four  paragraphs,  and 
the  only  error  assigned  is  the  sustaining  of  the  demurrers 
to  the  several  paragraphs. 

In  the  first  paragraph  appellant  states,  that  she  is  the 
owner  and  entitled  to  the  possession  of  the  undivided 
one-third  part,  in  her  own  right,  of  certain  lands  de- 
scribed; that  the  defendants,  the  appellees,  have  posses- 
sion of  the  same  without  right,  and  refuse  to  allow  ap- 
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pellant  to  take  possession  of  said  lands,  and  have  unlaw- 
fully kept  her  out  of  possession  of  the  same  for  eleven 
years  last  past,  to  her  damage,  etc. 

It  is  said  that  the  kind  of  interest  claimed  by  appel- 
lant is  not  sufficiently  stated.  So  far  as  this  paragraph 
goes,  the  action  is  one  for  possession  under  the  code,  and 
the  pleadings  vill  be  ''liberally  construed  with  a  view  to 
substantial  justice  between  the  parties."  If  the  simple 
allegation  of  ownership  be  indefinite  or  uncertain,  the 
court  may  require  the  pleading  to  be  amended  in  this 
particular.     Section  376,  R.  S.  1881. 

Similar  complaints  have  frequently  been  held  good. 
La%h  V.  Perry y  19  Ind.  322;  Cromie  v.  Hoover,  40  Ind. 
49;  Vance  v.  Schroyer,  82  Ind.  114;  Swaynie  v.  Vess,  91 
Ind.  584. 

It  is  also  contended  that  the  paragraph  is  bad  for  the 
reason  that  the  action  is  by  one  tenant  in  common 
against  her  cotenants,  and  there  is  no  averment  that  the 
defendants  deny  the  plaintiff's  right  to  the  land,  nor  any 
act  averred  equivalent  to  such  denial.  We  think  that 
the  authorities  relied  upon,  Bethell  v.  McCooly  46  Ind. 
303,  and  Vance  v.  Schroyer,  77  Ind.  501,  are  both  against 
appellees'  contention. 

The  paragraph  states  that  the  defendants  in  possession 
^'refuse  to  allow  plaintiff  to  take  possession  of  said 
lands,"  and  that  "they  have  unlawfully  kept  plaintiff 
out  of  possession  of  the  same  for  eleven  years  last  past." 
This  sufficiently  states  that  "the  tenant  in  actual  occu- 
pancy has  denied  the  right  of  his  cotenant,  or  done 
^mething  equivalent  to  such  denial,  or  amounting  to  an 
ouster  of  the  cotenant,"  as  held  necessary  in  Vance  v. 
Schroyer,  supra. 

While  it  is  necessary  that  the  provisions  of  the  statute 
be  complied  with  in  order  to  render  the  complaint  good 
against  demurrer,  yet,  as  said  in  Swaynie  ^v,  Vess,  supra. 
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''it  is  not  necessary  to  use  the  exact  words  of  the  statute. 
It  will  be  sufficient  if  words  of  similar  import  are  used, 
or  the  averments  of  the  complaint  be  such  as  to  show  the 
plainti^'s  right  to  such  possession,  and  the  defendants' 
unlawful  detention." 

The  second  paragraph  of  the  complaint  states,  that  on 
the  3d  day  of  May,  1872,  the  appellant  was,  and  now  is, 
the  wife  of  Peter  Myers,  and  on  that  day  the  said  Peter 
Myers  was  the  owner,  in  his  own  right,  of  certain  de- 
scribed lands;  that  on  said  day  the  said  Peter  Myers  and 
this  appellant,  without  any  fraudulent  intent,  and  by  the 
solicitation  of  one  John  Holland,  and  for  the  betterment 
of  the  inchoate  interest  of  appellant,  and  for  the  purpose 
of  placing  the  title  of  the  one  undivided  one-third  of  said 
lands  in  appellant  and  retaining  the  possession  thereof, 
conveyed  all  the  above  lands  to  said  John  Holland,  who 
paid  no  consideration  therefor,  but  who  took  the  title  to 
said  lands  for  the  purpose  of  reconveying  the  same  to 
appellant;  that  after  receiving  such  conveyance  said 
Holland  wrongfully  and  fraudulently  set  claim  to  said 
land  as  his  own  property  in  fee  simple  and  declared  him- 
self the  owner  thereof;  that  in  1875  the  said  Holland  de- 
parted this  life,  leaving  the  appellees  as  his  only  heirs 
at  law,  who  are  also  claiming  title  to  said  land  and  now 
hold  possession  thereof  without  right;  that  prior  to  the 
death  of  said  John  Holland  appellant  demanded  a  deed 
of  conveyance  and  possession  of  said  land,  which  he  re- 
fused, and  that  prior  to  the  bringing  of  this  suit  she  de- 
manded of  appellees  a  deed  and  possession  of  said  lands , 
which  they  refuse,  and  wrongfully  assert  absolute  own- 
ership of  the  same;  that  they  have  committed  waste;  that 
she  is  the  owner  in  fee  simple  of  said  lands,  and  demands 
judgment  for  possession  and  damages,  etc. 

The  third  paragraph  is  similar  to  the  second,  with  the 
additional  averanents  that  the  said  Peter  Myers,  husband 
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of  appellant,  was  of  feeble  mind,  and  intrusted  all  his 
business  to  said  John  Holland,  who  was  on  the  most  in- 
timate terms  with  appellant  and  her  said  husband;  that 
the  said  Holland  well  knew  the  condition  of  the  mind  of 
the  said  Peter  Myers;  that  long  prior  to  said  date  the 
said  Holland  had  been  the  adviser,  counsellor,  and  close 
neighbor  of  appellant  and  her  said  husband,  and  at  said 
date,  and  long  prior  thereto,  the  relations  of  appellant 
and  her  husband  with  said  Holland  were  of  a  very  inti- 
mate  and  confidential  character;  that  at  said  date  the 
said  Holland  induced  the  said  Peter  Myers  and  this  ap- 
pellant to  believe  that  he,  the  said  Peter,  would  be- 
come the  security  for  one  Daniel  Myers,  and  others, 
until  he  would  lose  his  entire  farm  and  deprive  his  fam- 
ily of  a  home;  that,  at  said  time  the  said  John  Holland 
held  an  indebtedness  of  his  own  against  the  said  Peter 
Myers  for  $2,341.50;  that  the  said  Holland  then  repre- 
sented to  appellant  that  if  the  said  Peter  Myers  and  this 
appellant  would  join  in  a  deed  to  him  of  all  of  said 
land,  he,  the  said  Holland,  would  immediately  reconvey 
to  appellant  the  undivided  one-^hird  of  all  of  said  land, 
and  hold  the  other  two-thirds  in  trust  for  said  Peter 
Myers  until  he  should  pay  said  indebtedness  to  said 
Holland;  that  said  indebtedness  was  so  paid  in  Septem- 
ber, 1874;  that  on  said  3d  day  of  May,  1872,  appellant 
placing  full  reliance  and  confidence  in  the  statements  of 
said  John  Holland,  and  believing  that  he,  in  good  faith, 
would  hold  said  lands  for  her  benefit  and  reconvey  the 
same,  and  without  any  consideration  being  paid  by  the 
said  Holland,  she  and  her  husband  executed  a  deed  ab- 
solute on  its  face  for  the  entire  tract  of  land,  but  which, 
she  says,  was  then  agreed  to  be  a  deed  of  use  for  her 
benefit  and  to  pass  the  title  of  one-third  of  said  lands  to 
this  appellant.     Alleging  also  a  partition  of  the  lands  of 
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John  Holland  amongst  his  heirs,  the  appellees,  in  which 
suit  appellant  and  her  husband  were  not  made  parties. 

The  fourth  paragraph  alleges  the  same  facts  substan- 
tially. Also,  that  at  the  date  of  the  deed  to  Holland, 
Peter  Myers  was  desirous  of  conveying  the  undivided 
one-third  of  his  lands  to  the  appellant,  his  wife,  and  en- 
tered into  an  agreement  with  the  said  Holland  to  take 
the  title  of  said  land  and  to  reconvey  the  undivided  one- 
third  thereof  to  appellant;  that  said  agreement  was  made 
at  the  solicitation  and  inducement  of  said  Holland,  who 
was  then  and  there  an  intimate  friend  of  appellant 
and  her  said  husband,  who  transacted  the  business  of 
said  Peter  Myers  as  a  friend  and  confidential  adviser, 
and  in  whom  they  placed  full  confidence  that  he  would 
reconvey  said  undivided  part  of  said  lands  to  appellant; 
that  there  was  no  consideration  other  than  such  recon- 
veyance to  her;  that  said  Holland  paid  no  consideration 
whatever  for  said  undivided  one-third  of  said  land;  that 
it  was  further  agreed  that  said  Holland  was  to  have  no 
power  of  disposition  or  management  of  said  lands,  ex- 
cept to  make  the  deed  to  the  one- third  part  thereof  as 
herein  set  forth;  that  in  violation  of  the  trust  reposed  in 
him  the  said  Holland  set  up  a  claim  as  absolute  owner 
of  said  lands  and  ejected  her  husband  therefrom.  Ask- 
ing for  judgment  of  possession  of  her  one-third  of  said 
lands;  that  her  title  be  quieted  thereto,  for  waste  and 
damages  and  for  partition. 

Counsel  for  appellees  plead,  with  much  skill  and  in- 
genuity, against  the  sufficiency  of  these  paragraphs  of 
complaint.  They  claim  that  appellant  has  been  guilty  of 
laches  in  not  bringing  her  suit  earlier;  that  fraud  can 
not  be  pleaded  after  six  years;  that  the  ejection  of  Peter 
Myers  and  appellant  from  their  farm  should  be  held  con- 
clusive against  appellant;  that  the  agreement  to  reconvey 
the  one-third  of  said  land  should  have  been  in  writing, 
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and  there  was  no  demand  made  on  Holland  to  reduce 
such  agreement  to  writing;  that  the  action  is  stale  and 
worn  out;  that  the  deed  to. Holland,  being  absolute  on 
its  face,  is  conclusive  against  appellant;  that,  at  most, 
Holland  was  guilty  of  a  moral  wrong,  a  failure  to  keep  his 
promise.  Counsel,  however,  adduce  no  reasons  why  the 
facts  disclosed  in  the  three  paragraphs  under  consider- 
ation do  not  show  good  causes  of  action  to  declare  a  trust, 
as  claimed  for  appellant  in  the  undivided  one-third  part 
of  the  lands  in  question.  The  action,  being  for  the  re- 
covery of  the  possession  of  real  estate,  is  brought  in 
time. 

From  the  facts,  as  pleaded,  and  admitted  by  the  de- 
murrers, it  appears  that,  by  agreement,  and  without  any 
fraudulent  intent,  the  party  to  whom  the  conveyance  was 
made,  John  Holland,  was  to  hold  an  undivided  one- 
third  interest  in  the  lands,  in  trust,  to  reconvey  the  same 
to  appellant,  who,  as  consideration 'therefor,  had  parted 
with  her  inchoate  interest  in  the  whole  of  said  lands. 
For  the  purposes  of  this  suit,  it  is  immaterial  what  has 
become  of  the  remaining  two-thirds  of  the  lands;  we  are 
here  concerned  only  with  the  resulting  trust  in  the  one- 
third  in  favor  of  the  appellant.  She  is  not  claiming  any 
part  of  the  two-thirds  to  which  she  parted  with  her  in- 
choate right  in  exchange  for  the  ownership  in  her  own 
right  of  the  one-third. 

The  consideration  for  a  resulting  trust,  provided  for  in 
section  2976,  R.  S.  1881,  may  be  not  only  money,  but 
anything  of  value.  10  Am.  and  Eng.  Encyc.  of  Law,  p. 
9,  and  authorities  cited. 

Appellant's  inchoate  interest,  in  this  case,  in  the  lands 
of  her  husband,  was,  unquestionably,  in  itself,  a  thing 
of  value;  moreover,  had  the^debt  of  her  husband  to  John 
Holland  been  pressed  to  judgment  and  execution  against 
the    land,  such  inchoate  interest  would   have  vested  in 
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her,  and  she  would  have  been  entitled  to  have  her  one- 
third  set  off  to  her  by  partition. 

The  facts  pleaded  further  show  that  this  was  a  naked 
or  mere  nominal  trust.  John  Holland  paid  nothing  for 
the  one* third  of  the  land;  he  had  no  right  of  possession 
and  no  control  over  it,  except  to  reconvey  the  same  to 
the  appellant.  In  such  case,  the  law  puts  the  legal  title 
at  once  in  the  beneficiary.     Section  2981,  R.  S.  1881. 

The  ownership  of  this  one-third  was  never  in  John 
Holland,  and  has  not  descended  to  his  heirs. 

The  statute  against  frauds  can  not  be  used  as  a  cover 
for  fraud,  and  it  has  often  been  decided,  in  conformity 
with  the  provisions  of  section  2969,  R.  S.  1881,  that  re- 
sulting trusts,  such  as  that  claimed  in  this  case,  may  be 
proved  by  parol.  Elliott  v.  Armstrong,  2  Blackf.  198; 
McDonald  v.  McDonald,  24  Ind.  68;  McCoUister  v.  Willey, 
52  Ind.  382;  Teague  v.  Fowler,  56  Ind.  569;  Derry  v. 
Derry,  74  Ind.  560;  Cox  v.  AmsTnann,  76  Ind.  210; 
Catalani  v.  Catalani,  124  Ind.  54;  1  Perry  Trusts,  sec- 
tions 124  and  226.  See,  also.  Prow  v.  Prow,  133  Ind. 
340,  32  N.  E.  Rep.  1121. 

One  of  the  causes  assigned  for  demurrer  is  that  the 
husband,  Peter  Myers,  was  not  joined  with  appellant  as 
plaintiff.  He  had  no  interest  in  the  land  in  question, 
and  was  therefore  not  a  necessary  party  plaintiff. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrers  to  the  several  paragraphs  of  the  com- 
plaint, and  for  further  proceedings  in  accordance  with 
this  opinion. 

Filed  Sept.  26,  189S. 


MAY  TERM,  1893. 


143 


Pence  et  al.  v,  Waugh  et  al. 


No.  16,236. 

Pence  et  al.  v.  Waugh   et  al. 

Evidence. —  WUl. —  Execution  of, —  Contest, —  Unsoundness  of  Mind, — 
Conditions  Prior  and  Subsequent. — In  an  action  to  test  the  validity  of 
a  will,  where  one  of  the  grounds  of  contest  is  unsoundness  of  mind 
of  the  testator  at  the  time  the  will  was  executed,  conditions  prior  or 
subsequent  to  the  execution  of  the  will  are  proper  evidence  in  de- 
termining the  condition  of  the  mind  at  the  time  of  executing  the 
will. 

Same. — Cross-Examinqtion, — Scope  of, —  Witness^  Understanding  of  Ques- 
tion.— On  cross-examination,  there  is  no  error  in  inquiring  of  the 
witness  if  he  understood  a  question  propounded  to  him  on  examin- 
ation in  chief. 

Same. — Answer  Not  Besponsive. — When  May  Be  Stricken  Out, — Where 
an  answer  is  in  nowise  responsive  to  the  question  asked,  it  may  be 
properly  stricken  out,  although  otherwise  permissible. 

Same. — Examination  of  Witness. — Objection  to  Question. — Ruling  of 
Court. — Abandonment  of  Question, — Where  a  question  is  asked  a 
witness,  which  is  objected  to,  and  the  objection  is  overruled,  but  the 
question  is  abandoned  and  left  unanswered,  no  harm  is  done  by  the 
ruling  of  the  court,  even  if  the  ruling  had  been  wrong. 

Same. — Objections. — When  Made. — Motion  to  Strike  Out. — Objections  to 
testimony,  in  practice,  are  usually  addressed  to  the  questions,  and 
it  is  not  a  favored  practice  to  permit  counsel  to  delay  until  he  learns 
whether  the  answer  is  favorable  to  him,  and,  if  not,  then  move  to 
strike  it  out. 

Same. — Competent  and  Incompetent  Commingled: — Appellate  Tribunal 
WUl  Not  Sift. — ^The  appellate  tribunal,  sitting  as  a  court  of  review, 
will  not  sift  out  competent  evidence  from  incompetent,  when  the  ap- 
pellant has  permitted  a  mixture  of  the  two  to  reach  this  court. 

Same. — Incompetent. — Estoppel. — A  party  who  has  opened  a  way  for 
the  admission  of  incompetent  testimony,  is  in  no  position  to  object 
if  the  opposite  side  follows  in  such  way. 

Same. — Impeaching  Question. — Form  and  Substance  of. — A  question  put 
to  an  impeaching  witness  need  not  be  in  the  exact  words  of  the 
question  asked  of  the  witness  sought  to  be  impeached,  but  they 
should  be  identical  as  to  time,  place  and  substance,  and  should  be 
so  framed  as  to  admit  of  a  negative  or  an  affirmative  answer. 

Deposition. — ObjecHonSy  When  Made. — Competency  of  Deponent. — 
Where  objection  is  made  to  a  deposition  on  account  of  the  incompe- 
tency of  the  deponent,  such  objection  may  be  made  when  the  evi- 
dence is  offered,  and  as  it  is  offered,  the  same  as  if  the  witness  were 
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upon  the  stand  before  the  court  and  jary ;  and  it  is  not  required  to 
be  made  before  the  trial,  under  section  439,  R.  S.  1881. 

"Will. —  Witness  to  Will,  an  Attorney  who  Drafted  It, — Competency, — 
Waiver, — Attorney  and  Client, — Where  a  testator  selects  as  one  of  the 
witnesses  of  his  will,  an  attorney  whom  he  has  employed  to  draft 
the  will,  by  such  act,  the  testator  will  be  deemed  to  have  waived 
all  objections  that  might  otherwise  have  been  made  to  the  testimony 
of  such  witness  of  facts  acquired  in  the  professional  relation  of  at- 
torney and  client.  The  testator  will  be  presumed  to  have  acted  with 
a  desire  to  support  his  sanity  and  the  validity  of  hi»  will,  and  that, 
in  choosing  a  witness,  he  intended  to  waive  every  obstacle  to  the 
witness'  competency. 

Instructions  to  Juey. — Erroneous  Instruction,-^Beversal  of  Judgment, 
— All  Not  Shown  to  be  in  Transcript. — An  insthiction  given  which,  of 
itself,  is  erroneous,  will  not  work  a  reversal  of  the  judgment,  where 
the  record  fails  to  show  that  other  instructions  were  not  given  than 
those  contained  in  the  transcript,  the  presumption  being  in  favor  of 
the  action  of  the  lower  court,  until  the  contrary  is  shown. 

From  the  Whitley  Circuit  Court. 

T.  R,  Marshall  and  W,  S.  McNagny,  for  appellants. 
J.  S,  Collins f  A,  A.  AdaTnSy  A,  Zollars  and  B.  T.  Cal- 
vert, for  appellees. 

Hackney,  J. — ^This  appeal  is  from  an  action  by  the 
appellants  to  contest  the  last  will  of  Joseph  Waugh.  The 
alleged  grounds  of  contest  were  the  unsoundness  of  mind 
of  the  testator,  a^d  that  the  will  was  unduly  executed. 
All  of  the  questions  discussed  arise  upon  the  alleged  er- 
ror in  overruling  appellants'  motion  for  a  new  trial. 

One  af  the  alleged  causes  for  a  new  trial  was  the  action 
of  a  juror  in  not  basing  his  verdict  upon  the  law  and 
the  evidence,  but  in  following  the  answer,  real  or  sup- 
posed, to  his  prayer  for  proper  guidance  in  determining 
the  rights  of  the  parties  litigant.  This  element  of  the 
motion  is  verified  by  the  affidavit  of  one  of  the  counsel 
for  appellants,  which  affidavit  is  not  in  the  record  by 
bill  of  exceptions.  The  question  upon  the  action  of  the 
juror  will,  therefore,  not  be  considered.  Kleespies  v. 
State,  106  Ind.  383,  and  cases  there  cited. 
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Joseph  Pence,  a  witness  for  the  appellants,  had  testi- 
fied to  certain  facts  upon  which  he  gave  an  opinion  that 
the  testator  was  of  unsound  mind.  Certain  of  the  facts 
were  the  failure  of  memory  as  age  advanced,  and  the  fre- 
quent statements  of  the  testator  that  his  memory  was  fail- 
ing, and  the  witness  was  asked,  on  cross-examination,  if 
'  'a  great  many  old  men  in  his  community  say  their  mind  is 
not  as  good  as  it  used  to  be?"  This  question,  over  the  ob- 
jection and  exception  of  the  appellants,  was  answered  by 
saying:  '*!  know  some;  yes.'*  The  point  against  this 
examination  is  that  it  is  foreign  to  the  case  to  inquire 
what  men  other  than  the  testator  said  of  their  conditions 
of  mind.  Taken  in  the  connection  in  which  the  question 
was  asked,  its  manifest  object  was  to  ascertain  if  it  was 
the  opinion  of  the  witness  that  all  old  men  were  of  un- 
sound mind  because  of  the  failure  of  memory.  The  an- 
swer was  that  he  knew  some  men  whose  memories  were 
weakened  by  age.  Standing  alone,  the  inquiry  would 
probably  not  be  strictly  proper,  but  we  are  unable  to  ob- 
serve its  injury  to  the  cause  of  the  appellants.  If  the 
claim  of  the  witness  had  been  that  age  makes  inroads 
upon  the  memory,  as  a  rule,  and  that  is  as  much  as  can 
be  said  of  the  question  and  answer,  the  effect  upon  ap- 
pellants' case  would  rather  have  been  beneficial  than 
injurious. 

In  the  course  of  the  further  cross-examination  of  said 
witness,  he  was  asked:  ''Did  you  regard  that  contract 
as  unreasonable,  unreasonably  high,  or  unreasonably 
low,  so  as  to  indicate  the  old  man  wasn't  right?"  The 
contract  referred  to  was  one  between  the  testator  and  his 
grandson,  concerning  the  management  of  the  former's 
farm,  and,  in  testing  the  strength  of  the  opinion  of  the 
witness,  as  to  mental  capacity,  it  was  proper  to  inquire 
whether,  in  his  opinion,  the  contract,  the  making  of 
Vol.  135—10 
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which  formed  a  part  of  the  facts  upon  which  his  judg- 
ment of  mental  capacity  was  based,  was  a  reasonable  or 
unreasonable* transaction.  The  witness,  his  intelligence, 
and  the  value  of  the  facts  upon  which  his  opinion  rested, 
were  upon  trial  by  the  cross-examination,  and  if  he  re- 
garded the  transaction  as  a  reasonable  one,  that  fact  took 
the  circumstance  from  the  support  it  may  have  appeared 
to  give  the  opinion.  We  do  not  regard  the  inquiry  as 
beyond  the  legitimate  scope  of  a  cross-examination.  Nor 
was  it  error  to  ask  the  witness  if,  at  the  time  he  paid  the 
testator  a  sum  of  money,  he  regarded  him  as  of  unsound 
mind.  Though  the  ultimate  question  is  the  condition  of 
mind  at  the  time  the  will  was  executed,  it  has  never  been 
doubted  that  prior  or  subsequent  conditions  are  proper 
in  determining  the  condition  at  the  particular  time.  As 
before  said,  the  good  faith  of  the  witness  is  upon  trial 
under  the  cross-examination,  and  it  is  proper  to  consider 
whether  he  continued  business  transactions  with  a  man 
he  believed  of  unsound  mind,  or  whether,  in  good  faith, 
he  regarded  him  as  compoa  mentis  then.  Rush  v.  Megee, 
36  Ind.  69. 

The  question  asked  and  held  improper  in  Staser  v. 
Hogan,  120  Ind.  207  (216),  was:  *'Mr.  Mesl^er,  would 
you  have  taken  a  note  from  John  C.  Staser  during  the 
last  year  of  his  life?  Did  you  ever  hear  any  body  in  his 
life  question  his  sanity?"  The  opihions  of  others  than 
the  witness  were  not  on  investigation  by  the  cross-exam- 
ination, especially  of  those  not  under  oath.  Nor  was  it 
important  what  transactions  the  witness  might  have  had 
with  the  testator,  but  it  would  have  been,  as  it  was  in 
this  casB,  proper  to  test  the  character  of  transactions 
actually  had,  and  which  form  a  part  of  the  basis  of  the 
witness'  opinion  as  to  sanity. 

Another  question,  on  the  cross-examination  of  Nancy 
Waugh,  is  said  to  have  been  erroneous.     It  was  as  to 
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whether  she  understood,  in  her  examination  in  chief,  the 
question  as  to  her  husband  having  been  ^'afflicted  with 
the  infirmities  of  age/' and  a  suggestion  that  it  was 
meant  to  inquire  if,  as  he  grew  older,  he  became  more 
feeble.  There  is  no  impropriety  in  an  inquiry  as  to 
'  whether  a  witness  understood  a  question. 

On  the  examination  of  one  Wendle,  on  behalf  of  the 
appellant,  it  was  asked  that  a  certain  conversation  be- 
tween the  witness  and  the  appellee  David  M.  Waugh  be 
stated.  Over  the  objection  of  the  appellees,  the  witness 
answered  that  *' David  spoke  of  making  hay — it  was  wet, 
and  the  old  man  was  crying  about  making  hay,  and  he 
said  he  wished  he  hadn't  taken  the  hay,  and  he  said  he 
would  have  nothing  to  do  with  the  old  man;  that  he  was 
old  and  childish,  and  that  he  would  not  rent  another 
*     *     foot  of  ground  from  him." 

On  motion  of  the  appellees  the  answer  was  stricken 
out,  and  now  the  appellants  contend  that  the  words  *'and 
the  old  man  was  crying  about  making  the  hay,"  was  the 
statement  of  such  an  occurrence  as  a  fact,  and  that  if 
the  old  man  cried  about  making  hay,  it  was  a  proper  cir- 
cumstance to  be  proven. 

The  answer  involves  in  doubt  whether  the  witness  saw 
the  old  man  crying,  and  states  the  circumstances  as  a 
fact  independent  of  what  David  said  or  whether  the 
words  are  from  David's  statement.  However,  as  appel- 
lants contend  that  it  was  proper  as  an  independent 
fact,  stated  as  within  the  knowledge  of  the  witness,  it  is 
in  no  manner  responsive  to  the  question  asked,  and 
formed  no  proper  part  of  David's  statement,  and  was, 
therefore,  properly  stricken  out.  On  the  trial,  it  was 
insisted  that  the  conversation  by  David  contained  an  ad- 
mission by  him  that  the  testator  was  **old  and  childish," 
which  admission  was  proper  evidence  against  David. 
While  appellants  do  not  insist  upon  this  position  in  this 
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court,  it  may  well  be  doubted  whether,  if  all  the  words 
of  the  answer  were  David's,  the  declarations  of  one  con- 
testee  against  the  validity  of  the  will  may  be  given  in 
evidence.  Sliorb  v.  Brubaker,  94  Ind.  165;  Ryman  v. 
Crawford,  86  Ind.  262;  Hayes  v.  Burkam,  67  Ind.  359. 

The  physician  who  attended  the  testator  in  his  last  ill-* 
ness  was  a  witness  for  the  appellees,  and  after  testifying 
to  an  extended  acquaintance  with  him  and  as  to  the  dis- 
ease of  which  he  died,  was  asked  how  long  the  disease 
had  lasted,  when  appellants  objected  to  anything  ascer- 
tained from  the  patient  or  observed  in  the  sick  room,  on 
the  ground  that  such  matters  were  privileged. 

The  court  overruled  the  objection  and  appellants  ex- 
cepted. Without  pressing  the  question  asked  or  per- 
mitting an  answer  to  it,  the  appellees  asked  another 
question  as  to  the  character  of  the  illness  instead  of  its 
duration,  which  question  was  answered  without  objec- 
tion. The  question  asked  and  objected  to  having  been 
abandoned  and  no  answer  given  to  it,  no  harm  was  done 
by  the  ruling,  even  if  the  judgment  of  the  court  in  sup- 
porting such  ruling  had  been  wrong. 

Some  time  later,  in  the  course  of  appellee's  examina- 
tion of  said  witnesses,  it  was  asked,  in  relation  to  the 
time  of  testator's  sickness:  *'Do  you  know  whether  he 
walked  around?''  Which  the  witness  answered:  ''He 
did;  yes,  sir;  against  my  orders,  though."  Here  coun- 
sel for  appellants  stated:  '*The  court  understands  my 
objection  goes  to  the  entire  testimony  of  the  witness,  so 
as  not  to  keep  repeating  them.  We  desire  the  same  ob- 
jection to  go  to  all  of  this, — that  the  relations  were  con- 
fidential." The  witness  had  stated  many  things  within 
his  knowledge  and  observation  not  gained  as  a  physician, 
and  the  objection  having  been  made  to  all  of  the  testi- 
mony when  part  of  it  was  not  subject  to  such  objection, 
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it  was  not  error  to  overrule  the  objection.  Binford  v. 
Young,  115  Ind.  174,  and  cases  cited. 

Objections,  in  practice,  are  usually  addressed  to  the 
questions,  and  it  is  not  a  favored  practice  to  permit 
counsel  to  delay  until  it  may  be  learned  if  answers  are 
injurious  before  objecting.  The  character  of  the  answer 
is  always  indicated  by  the  question  asked,  and  oppor- 
tunity is  given  for  objection  before  answer.  If  the 
answer  is  not  what  might  have  been  anticipated  from  the 
question,  then  it  is  not  properly  responsive,  and  the 
rights  of  the  adverse  party  are  not  lost  by  delay  in  ob- 
jecting, for  he  may  then  move  to  strike  out  the  answer. 

In  this  instance,  the  answer  objected  to  and  the  evi- 
dence preceding  it  do  not  disclose  whether  the  walking 
by  the  testator  was  in  the  sick  room  and  observed  by  the 
physician  while  present  attending  him,  or  upon  the 
streets  or  on  the  farm  where  the  witness  occupied  no  re- 
lation of  confidence  to  him.  Counsel  for  appellant  say, 
in  this  connection,  that  *' unfortunately  matters  of  fact 
and  professional  observation  are  so  blended  that  it  will 
require  a  reading  of  the  whole  of  his  evidence  in  order 
to  decide  this  question. "  Sitting  as  a  court  of  review,  and 
it  being  our  duty,  where  we  reasonably  may,  to  presume 
in  favor  of  the  action  of  the  trial  court,  and  the  burden 
resting  upon  the  appellant  in  this  court  to  make  his 
cause  for  reversal  clear,  we  can  not  sift  out  the  chaff  from 
the  straw,  where  the  appellant  has  permitted  a  mixture 
of  the  two  to  reach  this  court. 

It  is  next  contended  that  the  court  erred  in  permitting 
several  non-expert  witnesses  for  the  appellees  to  state 
opinions  as  to  the  sanity  of  the  testator  upon  facts  which 
in  whole  or  in  part  had  not  been  detailed  to  the  jury, 
and  that  in  some  instances  questions  were  permitted, 
upon  that  subject,  where  the  opinions  were  asked  to  be 
based  in  part  on  the  facts  detailed  and  in  part  upon  ac- 
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quaintance,  observation,  and  business  transactions,  re- 
gardless of  such  facts  not  having  been  stated  to  the  jury. 
Appellees  urge  that  appellants  are  in  no  position  to  in- 
sist upon  the  question  here  presented,  even  if  it  should 
appear  that  the  rulings  mentioned  were  erroneous,  be- 
cause of  having,  previous  to  such  rulings,  sought  and 
obtained  like  evidence  upon  like  questions.      / 

We  fiad  that  appellants,  while  introducing  their  evi- 
dence in  chief,  asked  and  received  answers  to  questions 
subject  to  the  objection  here  made  against  the  questions 
of  the  appellees.  • 

In  Perkins  y.  Hayward,  124  Ind.  445,  it  was  said:  ''It 
has  been  often  decided  that  a  party  by  calling  out  in- 
competent evidence  may  preclude  himself  from  success- 
fully objecting  to  evidence  of  like  character  introduced 
by  his  adversary.  The  rule  upon  this  subject  is  that 
evidence  otherwise  incompetent  may  be  practically 
stripped  of  its  objectionable  character  by  the  course  pur- 
sued by  the  party  who  challenges  its  competency.  If  a 
party  opens  the  door  for  the  admission  of  incompetent 
evidence  he  is  in  no  plight  to  complain  that  his  adver- 
sary followed  through  the  door  thus  opened,"  citing 
numerous  cases. 

By  this  rule  the  appellants  are  precluded.  On  behalf 
of  the  appellees,  the  deposition  of  the  attorney  who  pre- 
pared the  will  and  acted  as  one  of  the  attesting  witnesses 
was  offered  at  the  trial.  After  so  much  of  the  deposition 
had  been  read  in  evidence  as  disclosed  the  relation  of  the 
attorney  to  the  testator  as  one  employed  to  write  the  will, 
counsel  for  appellant  objected  to  a  question,  for  the  stated 
reason  that  the  relation  of  attorney  and  client  was  con- 
fidential, and  that  communications  between  them  were 
privileged. 

The  court  overruled  the  objection,  which  action  we 
deem  proper,  so  far  as  the  objection  related  to  the  ques- 
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tion  to  which  the  objection  was  addressed,  for  the  reason 
that  the  question  did  not  call  for  any  commifnication  be- 
tween the  attorney  and  client,  but  asked  only  where  the 
witness  was  employed  to  write  the  will. 

Immediately  following  the  ruling  of  the  court,  counsel 
for  appellant  said:  '*Will  the  court  consider  the  same 
objection  as  being  made  to  each  question,  down  to  ques- 
tion 20,  of  the  deposition,  and  give  us  an  exception  in 
each  case?"  to  which  the  court  answered  "yes,  sir/' 

Questions  and  answers  numbered  15  and  18  introduce 
fully  the  conversations  between  the  witness  and  the 
testator  as  to  the  character  and  contents  of  the  will  then 
desired,  the  number  and  amount  of  advancements  made, 
the  reasons  for  discriminating  between  his  children  and 
his  grandchildren,  who  should  be  named  as  executors, 
the  description  of  his  lands  and  the  importance  of  ample 
provision  for  his  widow  during  her  lifetime.  Appellants 
now  insist  that  the  action  of  the  court  in  admitting  this 
evidence  was  error. 

Appellees  contend  that  the  objection  could  not  be  made 
upon  the  trial,  but  that,  under  section  439,  R.  S.  1881, 
''all  objections  to  the  validity  of  any  deposition,  or  its 
admissibility  in  evidence,  shall  be  made  before  entering 
upon  the  trial;  not  afterward." 

As  to  the  validity  of  the  deposition,  or  its  admissibility 
as  a  deposition,  the  objection  must  be  made  before  the 
trial,  and  is  usually  made  by  a  motion  to  suppress  it  in 
whole  or  in  part.  But,  as  provided  by  R.  S,  1881,  sec- 
tion 438,  "objections  to  the  competency  of  a  deponent,  or 
to  the  propriety  of  any  questions  proposed  to  him  or  an- 
swers given  by  him,  may  be  made  *  *  *  in  court. " 
This  objection  is  to  the  competency  of  the  deponent,  and 
does  not  constitute  an  objection  to  the  validity  of  the 
deposition,  or  its  admissibility  as  a  deposition,  and  is, 
therefore,  not  required  to  be  made  before  the  trial,  but, 
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according  to  the  uniform  practice  in  the  trial  courts,  may 
be  made  when  the  evidence  is  offered  and  as  it  is  offered, 
the  same  as  if  the  witness  were  upon  the  stand  before  the 
court  and  jury. 

Further  objection  is  made  to  a  consideration  of  the  al- 
leged error  in  admitting  this  evidence  that  the  assign- 
ment of  the  ruling  thereon,  as  cause  for  a  new  trial,  is 
too  general,  in  that  it  only  indicates  the  evidence  ad- 
mitted by  reference  to  the  questions  and  answers  in  the 
deposition  by  their  numbers  and  not  by  including  the 
evidence. 

We  think  that  the  cause  is  sufficiently  stated  where  by 
reference  to  the  proper  and  authentic  files  then  existing. 
While  no  case  directly  in  point  has  been  called  to  our 
attention,  the  following  seem  to  support  this  view:  Ball 
V.  Balfe,  41  Ind.  221,  and  Elliott  v.  Rusaelly  92  Ind.  526. 

In  the  latter  case  it  was  held  sufficient,  if  the  cause 
assigned  refer  to  a  bill  of  exceptions  on  file.  If  it  may 
be  made  sufficient,  by  reference  to  a  bill  of  exceptions, 
we  know  of  no  reason  why  a  deposition  is  not  of  suffi- 
cient character  to  support  the  reference.  It  is  an  au- 
thentic document,  and  a  proper  part  of  the  files  in  the 
cause. 

A  more  important  question  arises  upon  the  insistence 
of  the  appellee  that  the  selection  of  the  attorney  as  an 
attesting  witness  was  a  waiver  of  the  statutory  privilege. 

Says  Beach,  in  his  Law  of  Wills,  page  65,  section  39: 
*'In  making  it  requisite  to  the  validity  of  a  will  that 
there  should  be  attesting  witnesses  who  shall  subscribe 
their  names  to  the  writing,  the  law  has  a  threefold  pur- 
pose, the  identification  of  the  paper,  the  protection  of  the 
testator  from  deception  and  fraud,  and  the  ascertain- 
ment of  his  testamentary  capacity. '*  Numerous  author- 
ities are  cited  to  support  this  view,  and  we  have  no  doubt 
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that  the  same  objects  were  intended  by  the  statute  of  this 
State.  ' 

In  Chaplin  on  Wills,  p.  92,  it  is  said  that  ''one  of  the 
very  purposes  of  requiring  witnesses  at  all  is  to  provide 
for  testimony  from  competent  persons  on  the  question, 
among  others,  of  the  testator's  general  capacity  to  make 
a  will.  Their  position,  too,  in  having  been  present  at 
the  execution,  and  having  their  attention  called,  with 
more  or  less  directness,  to  the  facts  that  the  testator  was 
doing  some  act  calling  for  the  exercise  of  some  degree  of 
judgment,  and  having  themselves  subscribed  their  names 
on  the  same  paper  signed  by  him,  is  such  as  to  render 
their  testimony  of  unusual  importance.  They  may 
therBfore  testify  whether,  in  ttei?  opinion,  les  Jr  w J, 
at  the  time  of  the  execution  of  the  will,  sane  or  insane." 
Schouler  on  Wills,  section  348,  and  no  doubt  other 
authors  maintain  the  same  doctrine. 

In  Re  ColemaUf  111  N.  Y.  220,  the  question  here 
raised  was  decided.  There,  the  communications  were 
held  to  be  confidential  and  privileged.  The  statute  cre- 
ating the  privilege  provided  that  it  should  exclude  the 
witness  unless  the  privilege  was  expressly  waived.  This 
express  waiver  is  required  to  be  made,  says  the  court, 
''in  such  manner  as  to  show  that  the  testator  intended  to 
exempt  the  witnesses,  in  the  particular  instance,  from 
the  prohibition  imposed  by  the  statute."  Again,  it  is 
said:  "He  must  have  been  aware  that  his  object  in 
making  a  will  might  prove  to  be  ineffectual  unless  these 
witnesses  could  be  called  to  testify  to  the  circumstances 
attending  its  execution,  including  the  condition  of  his 
mental  faculties  at  the  time."  And,  it  is  further  said: 
"The  law  presumes  knowledge  on  his  part  of  its  provis- 
ions, and  that  what  he  does  deliberately  is  done  with  full 
comprehension  of  the  legal  effect  of  his  act,  and  the  duty 
which  it  imposes  upon  those  who  comply  with  his  re- 
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quest.  It  would  be  contrary  to  settled  rules  of  law  to 
ascribe  to  the  testator  an  intention,  while  making  his 
will  and  going '  through  the  forms  required  to  make  it  a 
valid  instrument,  to  leave  in  operation  the  provisions  of 
a  statute  which  he  had  power  to  waive,  but  which,  if  not 
waived,  might  frustrate  and  defeat  the  whole  object  of 
his  action.  It  can  not  be  doubted  that,  if  a  client  in  his 
lifetime,  should  call  his  attorney  as  a  witness  in  a  legal 
proceeding,  to  testify  to  transactions  taking  place  between 
himself  and  his  attorney,  while  occupying  the  relation 
of  attorney  and  client,  such  an  act  would  be  held  to  con- 
stitute an  express  waiver  of  the  seal  of  secrecy  imposed 
by  the  statute,  and  can  it  be  any  less  so  when  the  client 
has  left  written  and  oral  evidence  ( meaning,  by  oral  evi- 
dence, the  request  to  the  witness  to  attest  the  will)  of  his 
desire  that  his  attorney  should  testify  to  facts,  learned 
through  their  professional  relations,  upon  a  judicial  pro- 
ceeding to  take  place  after  his  death?  We  think  not. 
(McKinney  y.  G.  St.,  etc.,  R,  R.  Co.,  104  N.  Y.  352.) 
The  act  of  the  testator,  in  requesting  his  attorneys  to  be- 
come witnesses  to  his  will,  leaves  no  doubt  as  to  his  in- 
tention thereby  to  exempt  them  from  the  operation  of  the 
statute,  and  leave  them  free  to  perform  the  duties  of  the 
oflSce  assigned  them,  unrestrained  by  any  objection  which 
he  had  power  to  remove."  This  case  was  expressly  ap- 
proved in  Alberti  v.  New  York,  etc.,  R.  R.  Go.,  118  N. 
Y.  77. 

The  privilege  of  the  statute  requires  no  express  waiver 
in  this  State,  and  it  may  be  waived  not  only  by  express 
waiver,  but  by  implication.  See  Lane  v.  Boicourt,  128 
Ind.  420. 

Under  the  statute  of  wills  in  this  State,  R.  S.  1881, 
section  2576,  et  seq.,  the  witnesses  must  be  competent, 
and  they  are  required,  in  probating,  to  give  evidence 
that  the  will  was  not  only  duly  executed,  but  that  the 
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testator  was  competent  to  devise  his  property,  and  not 
under  coercion  at  the  time  of  executing  the  will.  This 
statute  existed  concurrently  with  that  creating  the  priv- 
ilege, and  may  be  said  to  have  been  within  the  knowl- 
edge of  the  testator  when  he  selected  his  attorney  as  a 
witness.  The  testator  will  be  presumed  to  have  acted 
with  a  desire  to  support*  his  sanity  and  the  validity  of' 
his  will,  and  that  in  choosing  a  witness  he  intended  to 
waive  every  obstacle  to  his  competency.  The  privilege, 
if  sufficient  to  preclude  the  witness  in  a  contest  of  the 
will,  would  be  sufficient  to  preclude  him  in  the  probating 
of  the  will.  We  can  not  presume  that  the  testator  in- 
tentionally selected  one  as  a  witness  to  establish  the 
identity  of  the  will,  the  genuineness  of  the  signature, 
and  his  mental  capacity,  who  was  to  be  incompetent  for 
such* purposes.  The  law  presumes  sanity  and  accepts 
the  manifest  intention  of  parties  in  determining  the  ef- 
fect of  their  acts.  Clearly,  it  must  be  presumed,  that  the 
testator  meant  that  his  witness .  should  be  competent  to 
make  proof  for  the  probate  of  the  will,  and  that  he  in- 
tended, by  his  selection,  to  waive  the  privilege  of  the 
statute  in  that  regard,  and  it  is  no  less  clear  that  the  desire 
and  interest  of  the  testator  were  as  strong  to  support  his 
will  against  contest,  and  that  his  selection,  for  that 
reason,  was  with  like  intention. 

The  statute  required  that  he  should  select  a  competent 
witness,  and  as  nothing  stood  in  the  way  of  the  com- 
petency of  the  witness  chosen,  which  the  testator  could 
not  remove  by  his  waiver,  it  will  be  presumed  that  his 
choice  was  with  such  intention,  and  the  waiver  is  im- 
plied. 

One  Davis,  a  witness  for  the  appellee,  testified  to  the 
soundness  of  the  testator's  mind,  and,  on  cross-examin- 
ation, was  asked  if  he  hdd  not,  at  a  given  time  and  place, 
said  "to  Daniel  Jones,  who  was  the  assessor  of  that  town- 
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ship,  that  said  Joseph  Waugh  was  old  and  childish;  that 
he  always  complained  about  his  taxes  being  too  high; 
that  they  were  going  to  break  him  up,  and  that  he  would 
have  to  go  to  the  poor-house,  and  that  you  would  rather 
assess  all  the  rest  of  the  township  than  said  Waugh?'' 
Having  failed  to  affirm  that  he  had  so  stated,  the  appel- 
lant called  Daniel  Jones,  in  rebuttal,  and,  after  stating 
that  he  and  Davis  had  conversed,  at  the  time  and  place 
indicated,  he  was  asked  the  following  question:  **I  will 
ask  you  to  state  what  he  said  to  you  in  that  conversation 
about  his  assessment  of  Waugh."  To  this  question  the 
court  sustained  appellees,  objection.  We  do  not  doubt 
that  thd  witness  Davis  was  subject  to  the  rule  as  to  in- 
direct impeachments,  that  the  statements  made  out  of 
court  contrary  to  his  testimony  in  court,  were  admissi- 
ble, but  it  is  insisted  that  the  question  to  the  impeach- 
ing witness  should  have  been  substantially  in  the  form 
of  the  question  asked  of  Davis,  and  not  as  a  simple  in- 
quiry for  the  details  of  the  conversation. 

While  we  do  not  insist  that  the  question  to  the  im- 
peaching witness  should  be  in  the  exact  words  of  the 
question  asked  of  the  witness  sought  to  be  impeached, 
we  do  hold  that  as  to  time,  place,  and  substance  of  the 
conversation  or  statement,  it  should  be  identical,  and 
should  be  so  framed  as  to  admit  of  a  negative  or  an  af- 
firmative answer.  This  has  been  the  rule  of  practice  in 
the  trial  courts  of  this  State,  without  exception,  so  far  as 
we  are  advised,  and  we  have  no  doubt  that  it  is  the  safer 
and  better  practice,  for,  as  said  in  Sloan  v.  New  York, 
etc.,  R.  R.  Co.,  45  N.  Y.  125,  if  it  were  ''otherwise,  hear- 
say evidence,  not  strictly  contradictory,  might  be  intro- 
duced, to  the  injury  of  the  parties,  and  in  violation  of 
legal  rules.'*  If  less  than  the  whole  substance  of  the 
conversation  inquired  of  in  the  foundation  question  is 
stated  in  the  impeaching  question,  injustice  is  done  the 
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witness  whose  credibility  is  in  question,  and  the  same 
maybe  said,  with  additional  force,  if  the  impeaching 
question  include  more  than  the  substance  of  the  founda- 
tion question.  The  foundation  question  here  asked  of 
the  witness  as  to  a  statement  that  the  testator  was  old  and 
childish,  that  the  testator  had  said  *' they  would  break 
him  up,  and  that  he  would  have  to  go  to  the  poor-house,  *' 
and  that  the  witness  had  said  that  he  would  rather  assess 
all  the  rest  of  the  township  than  said  Waugh.  The  im- 
pes^ching  question  did  not  necessarily  comprehend  so 
much.  The  inquiry  of  Jones  was  as  to  what  Davis  said 
as  to  his  assessment  of  Waugh,  which  will  at  once  ap- 
pear to  be  materially  less  than  the  substance  of  the  in- 
quiry of  Davis.  It  can  not  be  favored,  as  a  rule  of 
practice,  to  permit  the  impeaching  witness  to  state  the 
conversation  in  detail,  except  as  the  cross-examiner  may 
call  it  out  in  testing  the  accuracy  of  the  conclusion  that 
the  conversation  denied  and  that  affirmed  are  the  same, 
for  the  reason  already  given,  that  to  do  so  will  admit 
matters  not  included  in  the  foundation  inquiry  and  often 
matters  of  mere  hearsay.  No  case  directly  in  conflict 
has  been  called  to  our  attention,  or  has  fallen  under  our 
observation,  but  we  have  no  doubt  that  the  ends  of  jus- 
tice are  subservjBd  better  by  the  practice  which  has  al- 
ways prevailed  in  this  Sta,jbe.  The  court,  therefore,  did 
not  err  in  refusing  the  evidence  offered. 

The  appellants  complain  that  the  court's  first  charge 
to  the  jury  cast  the  burden  upon  the  plaintiffs  of  proving 
the  material  allegations  of  the  complaint,  both  unsound- 
ness  of  mind  and  undue  execution,  before  they  could  re- 
cover. Such  must  be  the  construction  of  the  charge 
named,  when  standing  alone,  but  the  court  instructed  the 
jury  that  if  the  element  of  unsoundness  of  mind  were 
established,  the  plaintiffs  might  recover,  thereby  severing 
the  causes  of  contest,  and  from  anything  appearing  in 


158  SUPREME  COURT  OF  INDIANA, 

Horn  V.  Bennett  et  al, 

the  record,  we  can  not  say  that  the  jury  were  not  fully 
instructed  upon  the  cause  of  undue  execution.  It  does 
not  appear,  from  the  record,  that  no  other  charges  were 
given  than  those  presented  by  the  transcript,  and  we 
must  presume  in  favor  of  the  action  of  the  lower  court 
until  error  is  clearly  shown.  This  presumption  is  so 
broad  as  to  include  the  giving  of  a  charge  clearly  defin- 
ing the  cause  of  contest  mentioned  as  undue  execution, 
and  stating  it  as  a  separate  issue^  proof  of  which  alone 
would  require  a  verdict  for  the  plaintiffs.  Reinholi  v. 
Statey  130  Ind.  467;  City  of  New  Albany  v.  McCullochy 
127  Ind.  500;  Lehman  v.  Hawks,  121  Ind.  541. 

Other  alleged  errors  are  discussed,  but  as  we  have,  in 
the  course  of  this  opinion,  considered  like  questions,  we 
will  not  add  to  what  has  already  been  said. 

Finding  no  error  for  which  this  cause  should  be  Re- 
versed, the  judgment  of  the  circuit  court  is  affirmed. 

Filed  Sept.  29, 1893. 
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MoRTOAOE. — Given  to  Secure  a  Series  of  Notes, — Assignment  of  Notes, — 
Assignees^  Interest  in  Mortgage.^Priority  of  Lien, — Where  a  mortgage 
is  given  to  secure  a  series  of  notes  of  even  date,  maturing  at  different 
times,  and  the  mortgage  contains  a  provision  that  upon  the  failure 
to  pay  any  one  of  said  notes  at  maturity,  then  all  of  said  notes  shall 
become  due  and  payable^  and  the  mortgage  may  be  foreclosed ;  and 
all  of  the  notes  so  secured  are  assigned  to  different  parties  before 
maturity  of  any  of  them,  the  assignees  of  the  notes  take  a  pro  tanto 
interest  in  the  mortgage  security,  with  priority  according  to  the 
dates  at  which  their  notes  mature,  as  stated  in  the  notes,  and  this 
rule  of  priority  is  not  changed  by  the  default,  by  the  mortgagor  and 
maker,  on  failure  to  pay  either  the  principal  or  interest  of  any  note 
at  maturity,  by  which  default  all  the  notes  mature. 

Opinion  on  petition  for  a  rehearing  by  Dailey,  J. 
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From  the  Fulton  Circuit  Court. 

J.  Conner  and  /.  W.  Rickel,  for  appellant. 
F.  H.  Terry  J  —  Johnson,  J.  S.  Slicks  E.  Myers  and  W. 
McMahany  for  appellees. 

Olds,  C.  J. — ^This  is  a  suit  for  the  foreclosure  of  a 
mortgage,  instituted  by  the  appellee  Charles  0.  Bennett 
against  the  appellant,  Mary  E.  Horn,  and  Enoch  Myers 
and  his  wife,  Mahala,  and  William  W.  McMahan  and 
his  wife,  Julia  F.,  to  foreclose  a  mortgage  on  lands 
therein  described,  and  situate  in  the  county  of  Fulton, 
in  the  State  of  Indiana,  to  secure  the  payment  of  a  series 
of  seven  notes,  each  dated  December  2, 1889.  The  first 
one  of  which  notes,  by  its  terms,  became  due  on  or  be- 
fore December  2,  1890,  and  each  of  the  others,  by  its 
terms,  on  or  before  the  2d  day  of  December  thereafter, 
annually,  until  all  should  mature.  The  mortgage  se- 
curing the  notes  contained  the  following  stipulation: 
**It  is  agreed  and  understood  by  the  parties  hereto,  upon 
the  failure  to  pay  any  one  of  said  notes  at  maturity,  then 
all  of  said  notes  shall  become  due  and  payable,  and  this 
mortgage  may  be  foreclosed." 

Each  of  said  notes  had  been  assigned  before  this  ac- 
tion was  commenced,  by  indorsement,  on  the  back  there- 
of; the  first  five  to  the  appellee  Bennett,  and  the  two 
la|t  to  the  appellant,  who  was  made  a  defendant  in  the 
complaint  of  said  appellee  Bennett  to  foreclose  the  mort- 
gage, and  she  filed  her  cross-complaint  to  foreclose  said 
mortgage  as  to  the  two  notes  which  she  owned. 

Issues  were  joined  and  trial  had,  and  a  decree  of  fore- 
closure entered,  giving  to  the  appellee  Bennett  priority 
as  to  the  notes  held  by  him,  and  that  the  proceeds  aris- 
ing from  the  sale  be  first  applied  to  the  payment  of  the 
sum  found  due  on  the  notes  owned  by  said  Bennett,  and 
the  surplus,  if  any,  to  be  applied  in  payment  of  the  sum 
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found  due  on  the  notes  owned  by  the  appellant.  Appellant 
moved  the  court  to  modify  the  judgment  and  decree  so 
as  to  place  the  sums  due  each  on  an  equality,  and  allow 
them  to  share  pro  rata  in  the  fund  derived  from  the  sale, 
which  motion  was,  by  the  court,  overruled,  and  excep- 
tion reserved,  and  this  ruling  is  assigned  as  error.  The 
same  question  is  presented  by  a  motion  for  new  trial,  the 
court  finding,  as  a  fact,  that  appellee  Bennett  had  a  prior 
lien  for  the  sum  found  due  him  on  the  first  five  notes, 
and  the  appellant  had  a  subsequent  or  junior  lien  for  the 
sum  found  due  her  on  the  two  notes  owned  by  her,  being 
the  sixth  and  seventh  notes,  and  the  notes  last  due  in 
the  series  of  seven. 

That  under  the  stipulation  in  the  mortgage,  all  the 
notes  matured  and  became  due  on  the  failure  of  the 
payor  to  pay  the  note  due  first,  and  that  there  was  a 
failure  to  pay  the  note  first  due,  before  the  commence- 
ment of  the  suit,  maturing  all  of  the  notes  due  before 
suit  was  commenced,  is  not  doubted  or  questioned  by 
either  the  appellant  or  appellees.  That  the  notes  did  all 
mature  upon  failure  to  pay  the  first,  has  been  settled  by 
this  court.     Moore  v.  Sargent,  112  Ind.  484. 

It  is  also  the  settled  law  of  this  State  that  where  a 
series  of  notes,  falling  due  at  various  dates,  are  secured 
by  mortgage,  without  any  condition  in  the  mortgage, 
such  as  is  in  the  one  in  the  suit  at  bar,  whereby  tlyy 
mature  earlier  than  the  date  fixed  in  the  note,  on  failure 
to  pay  any  one  when  it  matures,  in  case  of  an  as- 
signment of  the  notes  to  various  persons,  they  will  be 
treated  as  several  mortgages,  and  the  persons  holding  the 
notes  maturing  first  will  have  a  prior  lien  to  those  hold- 
ing the  notes  maturing  subsequently  thereto.  This  has 
been  the  rule  in  this  State  since  the  decision  in  the  case 
of  State  Bank  v.  Tweedy,  8  Blackf.  447,  and  has  been 
uniformly  so  held  whenever  the  question  has  been  pre- 


MAY  TERM,  1893.  161 


Honi  V.  Bennett  et  al. 


sented.  Doss  v.  Ditmars,  70  Ind.  451;  Gerber  v.  Sharp, 
72  Ind.  553,  and  authorities  cited  in  this  opinion.  Many 
other  authorities  might  be  cited. 

In  this  case,  it  is  contended  by  counsel  for  the  appel- 
lant, that  the  notes  must  be  treated  as  all  maturing  at 
the  same  time,  and  the  assignment  transferred  but  a 
pro  rata  interest  in  the  mortgage  security,  and  that  this 
question  is  an  open  and  new  one  in  this  State,  never 
having  been  passed  upon  by  this  court.  While,  on  the 
other  hand,  counsel  for  appellee  contend  that  the  con- 
dition in  the  mortgage,  upon  which  all  of  the  notes 
should  mature  on  failure  to  pay  the  note  first  due,  in 
no  way  changed  the  rights  of  the  parties;  that  they  are 
the  same  as  if  they  matured  in  the  order  and  at  the  time 
named  in  the  notes,  and  that  the  decisions  in  the  Peo- 
ple's Savings  Bank  v.  Finney,  63  Ind.  460,  and  Doss  v. 
Ditmars,  supra,  are  decisive  of  the  question  in  appel- 
lee's favor. 

In  the  latter  case,  there  was  a  condition  in  the  mort- 
gage similar  to  the  one  in  this  case,  but  it  was  not  con- 
sidered or  discussed  or  treated  as  having  any  bearing  upon 
the  case,  and  in  the  case  of  the  People's  Savings  Bank  v. 
Finney,  supra,  the  assignee  of  the  first  note  extended  the 
time  of  payment  until  after  the  subsequent  notes  ma- 
tured, and  the  holders  of  the  junior  notes  sought  to  post- 
pone the  lien  of  the  holder  of  the  senior  note  and  have 
it  decreed  to  be  a  junior  lien  on  account  of  the  extension 
of  time  of  payment,  and  it  was  held  that  this  could  not 
be  done;  that  the  priority  of  liens  was  not  affected  by  the 
extension  of  the  payment. 

The  question  presented  in  this  case  does  not  seem  to 
have  been  considered  and  decided  by  this  court,  although 
the  two  decisions  last  referred  to  tend  to  support  the  con- 
tention of  the  appellee.     The  decisions  of  other  States, 
Vol.  135—11 
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where  the  question  has  been  passed  upon,  are  in  conflict, 
some  holding  that  the  assignees  take  pro  rata  and  some 
that  they  take  pro  tanto,  but  it  may  be  remarked  that 
there  is  a  like  difference  in  the  holdings  of  the  courts  of 
other  States  when  the  notes  held  by  assignees  mature  at 
different  dates. 

In  Parkhurst  v.  WaterUywn  Steam  Engine  Co.,  107  Ind. 
594,  the  law  of  this  State  is  stated  to  be  ''that  an  in- 
dor  see  of  a  part  of  such  notes  so  secured  by  mortgage,  is 
entitled  in  equity  to  payment  out  of  the  mortgage 
funds,  in  preference  to  the  notes  retained  by  the  mort- 
gagee and  assignor,  although  the  notes  so  assigned  may 
fall  due  subsequently  to  those  retained  by  the  mort- 
gagee.'' 

This  modifies,  to  some  extent,  the  rule  as  held  in  State 
Bank  v.  Tweedy,  supra. 

It  is  also  intimated  or  suggested,  rather,  in  the  case  of 
Parkhurst  v.  Watertown  Steam  Engine  Co.,  supra,  that  a 
difference  in  the  rule  as  to  priority  might  exist  between 
the  assignees  of  notes  assigned  at  different  dates  and  the 
assignees  of  notes  assigned  at  the  same  date. 

It  is  a  well  settled  rule  in  equity  that  where  the  owner 
of  real  estate  incumbered  conveys  a  part  to  one  pur- 
chaser, for  value,  and  afterwards  conveys  to  another  pur- 
chaser the  remainder,  equity  will  compel  the  cred- 
itor to  resort  to  the  real  estate  last  conveyed,  and  in  case 
it  is  sufficient  to  pay  the  debt,  the  tract  first  sold  will  be 
freed  from  the  lien,  thereby  giving  the  first  purchaser 
the  priority,  or  advantage. 

When  the  notes  and  mortgage  in  suit  were  executed 
and  assigned,  the  presumption  existed  that  the  notes 
would  be  paid  at  maturity.  At  the  time  the  parties  took 
the  assignments,  the  notes  were  payable  at  different 
dates,  the  notes  assigned  to  the  appellee  Bennett  being 
payable  at  a  prior  date  to  those  assigned  to  the  appel- 
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lant.  As  they  stood  at  the  date  of  the  assignment,  they 
were  not  collectible  until  the  date  named  in  each  for 
their  maturity.  Had  the  maker  and  mortgagor  not  made 
default  in  the  payment,  under  the  law  of  this  State  the 
appellee  Bennett  had  the  prior  mortgage,  securing  the 
notes  assigned  to  him.  We  do  not  think  the  rights  of 
the  parties  were  changed  by  the  subsequent  default  of  the 
mortgagor  in  the  payment  of  the  first  note.  Such  de- 
fault was  not  brought  about  by  any  act  of  the  assignee  of 
the  notes  first  due,  nor  had  he  any  control  over  the  mat- 
ter. 

In  considering  this  question,  in  the  case  of  Leavitt  v. 
Ooodvnn,  7  Lawyers'  Rep.,  Annotated,  p.  365,  the  Su- 
preme Court  of  Iowa,  says:  ''In  this  State,  and  in  Ohio, 
Indiana,  Illinois,  Alabama  and  some  other  States,  the 
pro  tanio  or  priority  rule  is  followed,  under  which  the 
notes  first  maturing  are  treated  as  prior,  and  to  be  first 
paid  in  full  out  of  the  security." 

The  appellant  contended  in  favor  of  the  pro  rata  rule, 
and  the  court  further  says:  ''To  apply  the  rule  con- 
tended for  by  the  appellant,  in  a  State  where  the  pro  tanto 
rule  is  the. established  law,  would  add  an  element  of  un- 
certainty tomortgage  securities  that  would  seriously  affect 
their  value.  Such  a  rule  would  render  it  uncertain 
whether,  under  mortgages  like  this,  the  security  would  be 
applied  pro  rata  or  pro  tanto.  Take  a  case  of  three  notes 
and  mortgage  like  those  under  notice,  as  an  illustration. 
A  party  knowing  that,  under  the  laws  of  the  State,  the 
notes  are  entitled  to  priority  according  to  the  order  of 
their  maturity,  and  knowing  the  security  to  be  suflScient 
for  the  first  two  notes,  but  insufl&cient  for  the  whole,  pur- 
chases and  pays  for  the  two  notes  first  falling  due  on  that 
basis.  If  the  maker  may,  by  defaulting,  deprive  these 
notes  of  their  priority,  then  surely  they  would  not  be 
purchased  so  readily,  nor  at  such  a  price.     The  rule  con- 
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tended  for  would  render  it  possible  for  the  mortgagor  and 
holder  of  the  notes  last  falling  due  to  defeat  the  holder 
of  the  first  notes  of  his  priority,  by  the  makers  failing 
to  pay  the  interest  on  the  last  note,  whereby  all  become 
due,  and  the  holder  of  the  last  be  entitled  to  a  pro  rata 
share  of  the  security.  Notes  of  this  description,  secured 
by  mortgages  and  deeds  of  trust,  enter  largely  into  the 
business  transactions  of  the  State,  and  the  courts  should 
hesitate  before  pronouncing  a  rule  that  would  render  it 
uncertain  whether  security  for  such  notes  would  be  ap« 
plied  pro  rata  or  pro  tanto.  Our  conclusion  is  that  the 
maturity  of  the  notes,  by  reason  of  default  in  making 
prior  payment,  is  not  such  a  falling  due  as  should 
change  the  rule  for  the  application  of  the  security." 

The  court  further  says:  "One  of  the  grounds  upon 
which  the  pro  tanto  rule  is  supported  is  that  making  the 
notes  mature  at  different  times  evidences  an  agreement 
that  they  are  to  have  priority  in  the  order  in  which  they 
fall  due.  Hence,  cases  of  default  like  this  are  not  such 
a  falling  due  as  expunges  from  the  contract  the  agree- 
ment as  to  priority." 

We  think  this  statement  of  the  Iowa  Supreme  Court 
enunciates  the  better  rule,  and  is  in  harmony  with  the 
holdings  of  this  court  on  the  question  of  priority  of  liens, 
and  assignees  of  notes  take  a  pro  tanto  interest  in  the 
mortgage  security,  with  priority  according  to  the  dates 
at  which  their  notes  mature  as  stated  in  the  notes,  and 
that  this  rule  of  their  priority  is  not  changed  by  the  de- 
fault in  payment  by  the  mortgagor  and  maker  on  the 
failure  to  pay  either  the  principal  or  interest  of  any  note 
at  maturity,  by  which  default  all  of  the  notes  mature. 

It  follows,  from  the  conclusion  we  have  reached,  that 
there  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  May  23, 1893. 
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On  Petition  for  a  Rehearing. 

Dailey,  J. — In  the  petition  for  a  rehearing  in  this 
case,  the  appellant  does  not  challenge  or  question  the 
doctrine  declared  in  State  Bank  v.  Tweedy ,  8  Blackf.  447, 
that  a  mortgage  given  to  secure  the  payment  of  two  or 
more  notes,  maturing  at  different  times,  must  be  con- 
sidered as  if  there  were  as  many  successive  mortgages  as 
there  are  notes  secured,  and  that  the  holder  of  the  note 
first  due  has  priorty,  and  each  note  has  preference  in  the 
order  of  its  maturity,  but  she  urges  that  there  is  more 
than  this  involved  in  the  controversy  because  the  mort- 
gage, securing  the  notes,  contains  this  stipulation:  ''It 
is  agreed  and  understood  by  the  parties  hereto  upon  the 
failure  to  pay  any  one  of  said  notes  at  maturity  then  all 
of  said  notes  shall  become  due  and  payable,  and  this 
mortgage  may  be  foreclosed,"  takes  the  case  out  of  the 
operation  of  the  rule,  places  it  within  the  exception,  and 
entitles  the  holders  to  participate  ratably  in  the  funds 
derived  from  the  security,  if  there  be  not  enough  to  pay 
all.  Under  this  doctrine,  the  proceeds  would  be  applied 
pro  rata  in  part  payment  of  the  several  notes,  irrespec- 
tive of  the  dates  of  maturity  or  assignment.  Upon  this 
question  there  are  two  lines  of  decision,  the  one  declar- 
ing that  there  is  a  preference  in  the  distribution  of  the 
proceeds,  in  favor  of  the  holders  of  the  pre-existing 
priorities,  the  other  that  the  parties  must  share  the  pro- 
ceeds 'pro  rata.  The  latter  position  is  not  supported  by 
an  Indiana  authority,  and  we  can  not  adopt  appellant's 
contention. 

We  think  the  policy  of  this  State,  as  to  the  point  in- 
volved, has  been  long  since  settled — that  is,  that  the  as- 
signment of  the  note  first  maturing  carries  with  it  a  pro 
tanto  interest  in  the  mortgage  security.     Pro  tantOy  and 
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not  pro  rata.  For  so  much,  in  other  words,  and  not  in 
proportion. 

When  the  notes,  first  maturing,  were  assigned  to  the 
appellee,  Bennett,  such  act  constituted  a  contract  be- 
tween him  and  the  mortgagee  Landis,  which  may  be 
formulated  in  these  words:  '*I  herewith  transfer  to  you 
so  much  of  this  mortgage  as  is  sufficient  to  pay  the  five 
notes  which  I  have  sold  you.  If  it  require  all,  you  shall 
have  it;  but  if  not,  then  what  remains  shall  be  applied 
to  the  other  notes  secured  thereby." 

Such  an  assignment  is  not  a  transfer  of  the  undivided 
five-sevenths  of  the  mortgage  security.  After  such  an 
assignment,  what  is  left  in  the  mortgagee  to  sell  and 
transfer  to  the  appellant  is  measured  by  what  remains 
after  deducting  what  he  sold  appellee,  Bennett,  from  all 
he  had  originally.  When  he  sold  the  remaining  two 
notes  to  the  appellant,  the  contract  arising  from  the 
transfer  may  be  thus  stated:  ''I  herewith  assign  to  you 
whatever  is  left  of  this  mortgage  after  the  notes  assigned 
to  Bennett  have  been  fully  paid  out  of  it." 

If  the  pro  rata  rule  obtained,  this  last  would  be  a  trans- 
fer of  two-sevenths  of  the  mortgage  security.  The  rule 
in  this  State  is  not  affected  by  a  previous  transfer  of  the 
notes  last  due.  When  Landis  had  completed  the  last  as- 
signment, and  appellee  Bennett  became  the  owner  of  the 
first  five  notes  of  the  series,  and  the  appellant  of  the  last 
two  of  the  notes  so  secured,  the  rights  of  the  assignees 
were  fixed  and  vested  as  between  themselves,  and  the 
parties  are  presumed  to  have  contracted  with  a  knowl- 
edge of  the  law  governing  such  transactions.  Bennett, 
then,  had  a  right,  as  against  appellant,  to  use  just  as 
much  of  the  mortgage  security  as  might  be  required  to 
pay  his  notes  in  full.  This  correctly  defines  the  rights 
of  the  parties  during  the  whole  of  the  period  between  the 
completed  assignment  of  the  notes  and  the  maker's  de- 
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fault  iir  paying  the  note  first  due.  We  do  not  think  the 
maker's  default  could  change  the  rights  of  the  assignees 
as  between  themselves  and  divest  the  right  of  Bennett  to 
priority  of  payment  out  of  the  property  pledged.  The 
legal  presumption  is  that  contracts  will  be  performed, 
not  violated.  Bennett  will  be  presumed  to  have  pur- 
chased his  notes  and  paid  more  for  them  than  he  other- 
wise would  have  done,  because  of  the  priority  which  he 
would  obtain.  The  appellant  may  be  presumed  to  have 
purchased  her  notes  and  paid  less  for  them  on  account 
of  that  priority.  Under  such  presumptions,  it  would  be 
inequitable  to  hold  that  the  maker's  default,  over  which 
Bennett  had  no  control,  destroyed  the  priority  and  placed 
all  the  notes  on  an  equality,  thus  substituting  pro  rata 
for  pro  tanto  rights. 

The  appellant's  contention  that,  if  the  parties  agree 

upon  a  contingency  upon  which  a  debt  shall  become 

due,  then,  when  the  event  happens,  the  debt  is  due,  is 

recognized  law,  but  the  rule  can  not  be  carried  to  the 

extent  of  defeating  the  vested  rights  of  the  parties.    The 

priority  of  payments  is  fixed  and  governed  by  the  notes 

themselves,  upon  their  face,  and  not  by  a  contingency. 

This  precise  question  is  considered  and  determined  in 

the  case  of  Leavitt  v.  GoodvdUj  by  the  Supreme  Court  of 

Iowa.     It  was  decided  February  5th,  1890,  and  will  be 

found  in  Book  7  Lawyers'  Rep.  Annotated,  page  365. 

The  same  doctrine  is  adhered  to  in  Humphreys  v.  Mor- 
ton, 100  111.  592;  Koester  v.  Burke,  81  111.  436. 

The  case  of  the  People's  Savings  Bank  v.  Finney,  63 
Ind,  460,  settles  the  principle  as  stated  by  us,  and  Doss 
V.  Diimars,  70  Ind.  451,  disposes  of  the  case. 

Appellant's  suggestion  that  the  evidence  is  insufficient 
to  sustain  the  finding  of  the  court  was  presented  by  as- 
signment of  error  and  argument  on  the  original  hear- 
ing.    The  allegations  of  the  complaint,  with  respect  to 


_  ?  INDIANA, 


_-  •-^.—  l<rzji.eti,  on  the  notes  in  suit, 
■r  i^  ■--  ■^-^-.■z.  of  the  notes  and  mort- 

-B_  .    ;~;  I, 'Lfis.  marked  exhibits  'A,' 
r    2^  :>^-  sold,  transferred  and  in- 
_z.  ^L    >!::■■■  ihe  owner  thereof." 

r-~-x.  L^d  trpearing  in  the  record  of 

i.i  ;;  ^  TSicneni  on  each  of  the  notes, 

.-.•  TR-Lt::!  insists  that  this   was  not 

:..:  t--jit;:«  to  sustain  the  finding  of 

..is  ..;:*  failure  of  proof   upon  a  ma- 

,:j»f-    There  was  no  answer  in  general 
:  .:sfO«  the  execution    of  the  indorse- 

;■;  -jsue  tendered  requiring  Bennett  to 

:.Sr  ia  evidence. 
:-.*iring  overruled. 


No.  16,29S. 

ssiSGs  KT  AL.  11.  Moon  bt  al. 

;■.'  V""'  TItU  or  to  Deelare  a  LUn.—How  Tried.— 
i."  '.J  C'lMrt,  When  loo  Broad. — Where,  apoD  a  given 
«M  forth  in  the  complaint  relating  to  real  estate, 

*  that  his  title  be  quieted  to  the  aame,  or,  that  upon 
title,  a  lien  be  declared  in  hie  favor,  such  ac- 

i-  a  jurj' ;  and  where  a  party  makes  hia  demand  for 
l^xl^(  BO  broad  M  to  toclude  an  issue  triable  by  a 
I  error  in  refasing  the  demand. 
-  Lira. —  Hefhanic't   Lien. —  Tenants    in    Common.— 

•  Piiyinent  of  Lien.—InterMt  in  Pledge,— Evidence.—- 
>.  were  tenants  in  common  holding  by  conveyances 
•via  Irom  a  common  grantor,  A.  and  B.  having  re- 
veyanee  prior  to  C.  and  D.  The  common  property, 
■oDveyances  were  made,  was  subject  to  a  mechanic's 
wu  foreclosed  and  the  property  sold,  the  lien  hold- 
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ers  purchasing  at  the  sale.  The  lien  holders  assigned  the  certificate 
of  purchase  to  C.  and  D,,  and  upon  failure  to  redeem,  C.  and  D.  re- 
ceived a  sheriff's  deed  for  the  same.  Upon  the  conveyance  from 
the  common  grantdr  to  C.  and  D.,  C.  and  D.  received  a  pledge  of  a 
certain  planer  with  attachments,  to  secure  the  payment  of  the  lien 
on  the  land  so  held  in  common,  the  grantor  agreeing  to  discharge 
the  lien  in  six  months.  A.  and  B.  hring  suit  to  quiet  their  title  to 
the  undivided  one-half  of  said  land,  and  C.  and  D.,  by  cross-com- 
plaint, ask  that  their  title  be  quieted  to  the  whole  of  the  land,  by 
virtue  of  their  title  by  sheriff's  deed,  or  that,  upon  refusal  to  quiet 
title,  a  lien  be  declared  in  their  favor. 

Held,  that  A.  and  B.  had  a  direct  interest  in  the  property  pledged  for 
the  payment  of  the  lien,  and  that  the  pledge  contract  was  admissi- 
ble in  evidence. 

Held,  also,  that  it  was  the  duty  of  C.  and  D.  to  convert  the  pledged 
property  into  money  at  the  end  of  the  six  months  and  apply  the 
same  to  the  extinguishment  of  the  lien,  and  that  if  G.  and  D.  neg- 
lected  to  use  diligence  in  the  sale  of  the  pledged  property,  and  the 
same  was  lost,  they  are  chargeable  with  its'  reasonable  value  at  the 
time  they  ought  to  have  sold  it,  and  that  if  G.  and  D.  converted 
such  property  to  their  own  use,  they  are  likewise  chargeable,  and, 
in  such  case,  if  the  property  so  converted  equaled  in  value  the 
amount  of  the  lien,  G.  and  D.  are  not  entitled  to  a  lien  for  money 
paid  out  by  them  to  remove  the  mechanic's  lien,  but  if  the  pledge 
was  not  equal,  in  value,  to  the  lien,  A.  and  B.  are  entitled  to  their 
pro  rata  share  of  the  value  thereof. 

Held,  also,  that  G.  and  D.  could  not  purchase  a  lien  on  the  common 
property  and  thus  acquire  title  to  their  co-tenants'  interest  in  the 
land,  and  that  G.  and  D.,  at  most,  would  only  be  entitled  to  contri- 
bution from  A.  and  B.  for  their  portion  of  the  lien  so  paid. 

Lien. — Beal  EsKtte. — Several  Parcels, — Incumbrance  on  All, — Sale  of 
the  Parcels  to  Different  Persons. — Liability  for  Lien  in  Inverse  Order 
of  Sale. — ^Where  there  are  several  parcels  of  land  with  an  incum- 
brance upon  all  of  them,  and  the  person  owning  the  whole  land,  and 
liable  to  pay  such  incumbrance,  sells  the  different  parcels  to  differ- 
ent persons,  the  purchasers  must  contribute  to  the  payment  of  the 
lien  in  the  inverse  order  of  their  purchases. 

From  the  Howard  Circuit  Court. 

C.  Bull  and  C.  N.  Pollard,  for  appellants. 
J.  C.  Blacklidge,  W.  E.  Blacklidge,  B.  C.  Moon^  M. 
Bell  and  W.  C.  PUrdum,  for  appellees. 

Howard,  J. — On  the  1st  day  of  January,  1884,  one 
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Freeman  and  his  wife,  being  the  owners  of  lot  8,  in  Fry's 
addition  to  Greentown,  Howard  county,  Indiana,  con- 
veyed, by  warranty  deed,  to  appellees,  the  undivided 
oiie-half  of  said  lot;  and,  on  the  23d  day  of  February, 
1884,  the  said  Freeman  and  wife  conveyed,  also,  by  war- 
ranty deed,  to  appellants,  the  remaining  undivided  one- 
half  of  said  lot. 

Prior  to  said  sales,  and  while  said  Freeman  and  wife 
were  sole  owners  of  said  lot  8,  there  were  certain  me- 
chanics' liens  on  said  lot,  for  the  payment  of  which 
Freeman  and  wife  were  liable. 

After  said  sales  to  appellees  and  appellants,  the  said 
liens  were  foreclosed,  appellees  and  appellants  being 
made  parties  to  the  suits  in  foreclosure,  and  the  said  lot 
was  sold  by  the  sheriff  in  discharge  of  the  liens.  Appel- 
lants became  the  owners  of  the  sheriff's  certificate  of  sale, 
and,  on  the  expiration  of  the  time  for  redemption,  re- 
ceived from  the  sheriff  a  deed  for  the  whole  of  lot  8. 

This  action  was  begun,  in  the  court  below,  by  the  ap- 
pellees, who  filed  their  complaint  to  quiet  their  title  to 
the  undivided  one-half  of  said  lot. 

To  this  complaint  the  appellants  answered  by  a  gen- 
eral denial. 

Appellants  also  filed  a  cross-complaint  in  two  para- 
graphs, in  the  name  of  Margaret  E.  Jennings,  and  also 
jointly  in  the  name  of  both  appellants. 

The  first  paragraph  of  the  cross-complaint  is  an  action 
to  quiet  title  in  appellants  to  the  whole  of  said  lot  8. 

The  second  paragraph  of  the  cross-complaint  sets  up 
the  following  facts:  That  on  the  5th  day  of  May,  1883, 
and  up  to  the  28th  day  of  July,  1883,  one  George  W. 
Price  was  the  owner,  in  fee-simple,  of  the  whole  of  said 
lot  8;  that  while  said  Price  was  the  owner  of  said  lot  8, 
and  also  of  4x54  feet  of  lot  9,  adjacent  thereto,  Henry 
Hunt  and  William  Hunt  acquired  a  mechanic's  lien  on 
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'all  of  said  real  estate;  that  on  the  10th  day  of  March, 
1884,  said  Hunt  &  Hunt  commenced  their  action  in  the 
Howard  Circuit  Court  to  foreclose  said  lien  against  said 
Price,  Freeman  and  Freeman,  and  appellees  and  appel- 
lants, all  of  whom  were  duly  summoned  to  appear  to  said 
action;  that  said  Hunt  &  Hunt  recovered  a  personal 
judgment  against  said  Price,  for  $206.39,  a  foreclosure  of 
said  lien,  and  an  order  of  sale  of  said  real  estate;  that  on 
January  10,  1885,  said  land  was  duly  sold  by  the  sheriff 
to  said  Hunt  &  Hunt,  for  $253.97,  who  received  a  cer- 
tificate of  purchase  therefor;  that  said  Hunt  &  Hunt  duly 
assigned  said  certificate  to  appellant  William  L.  Jen- 
nings, who,  on  January  11, 1886>  duly  assigned  the  same 
to  his  co-appellant  Margaret  E.  Jennings;  that  after  the 
year  for  the  redemption  of  said  property  so  sold  had  ex- 
pired, the  said  appellant  Margaret  E.  Jennings  received 
from  the  sheriff  a  deed  for  the  whole  of  said  real  estate; 
that  from  the  1st  day  of  January,  1884,  up  to  the  date  of 
said  sheriff's  sale,  the  appellees  were  the  owners,  in  fee- 
simple,  of  the  undivided  one-half  of  said  lot  8,  except  a 
certain  room  in  a  building  on  said  lot  8,  which  belongs 
to  the  appellant  Margaret  E.  Jennings;  that  appellees 
became  the  owners  of  said  undivided  one-half  of  lot  8  by 
purchase  from  said  Freeman  and  Freeman;  that  appel- 
lants were  the  owners  by  entireties  of  the  undivided  one- 
half  of  said  lot  8,  and  the  whole  of  said  strip  4  x  54  feet 
of  lot  9,  from  the  23d  day  of  February,  1884,  up  to  the 
date  of  said  sheriff's  sale;  that  appellants  became  the 
owners  of  said  undivided  one-half  of  lot  8,  and  of  said 
4  x  54  feet  of  said  lot  9,  also  by  purchase  from  said  Free- 
man and  Freeman,  showing  also  the  purchase  of  a  judg- 
ment lien  in  like  manner  by  the  appellant  Margaret  E. 
Jennings  against  all  of  said  lot  8  and  said  strip  of  lot  9. 
Averring  that  appellees  are  claiming  title  to  the  undi- 
vided half  of  lot  8,  adverse  to  the  title  of  said  appellant. 
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which  claim  ia  a  cloud  on   her  title;    asking  that  her 
title  be  quieted  against  appellees  to  the  whole  of  said  lot 
8;  that  in  default  of  the  court  giving  her  a  decree  quiet- 
ing her  title,  she  have  a  lien  on  said  lot  8  for  four  hun- 
iollars,  and  that  the  undivided  one-half  thereof  so 
td  by  appellees  be  sold  to  satisfy  such  lien,  and 
relief. 

cross-complaint  by  appellants,  jointly,  was  similar. 
Bed  not  be  set  out,  as  the  same  questions  arise  un- 
ith,  and  we  shall  refer  hereafter  to  but  one  cross- 
aint.  A  sheriff's  deed  to  appellants,  for  all  the 
is  also  shown  in  the  joint  cross-complaint, 
emurrer  to  the  second  paragraph  of  the  cross-com- 
was  overruled,  and  an  answer  to  the  cross-com- 
in  general  denial  followed. 

i  cause  was  Buhniitted  to  a  jury,  who  returned  a 
il  verdict  for  the  appellees,  that  they  are  the  own- 
the  land  described  in  the  complaint,  and  that  the 
ants,  nor  either  of  them,  have  any  lien  thereon, 
nswering  certain  interrogatories. 
ir  a  motion  for  a  new  trial,  and  also  a  motion  for 
Lent  for  appellants  on  the  answers  to  the  inter- 
iries,  the  court  entered  judgment  for  the  appellees, 
only  error  assigned  is  the  overruling  of  the  mo- 
>r  a  new  trial, 

first  reason  given  for  a  new  trial  is  that  the  court 
d  the  request  of  appellants  to  submit  the  issue  made 
second  paragraph  of  the  cross-complaint  to  the 
for  trial. 

:  second  paragraph  of  the  cross-complaint  sets  up  a 
)f  facts  upon  which  appellants  based  their  claim  to 
nd  in  question,  and  concludes  with  a  prayer  to 
their  title  thereto  against  appellees.  Tliere  is  a 
'■T  prayer  that  if  the  court  should  refuse  to  quiet 
liat  a  lien  be  declared  in  favor  of  appellants. 
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We  think  this  paragraph  shows  an  action  to  quiet  title 
simply,  to  give  to  appellants  whatever  title  or  interest 
they  may  have  in  the  land.  Such  an  action  is  triable 
by  a  jury.  We  must,  as  a  general  rule,  look  to  the  facts 
pleaded,  and  not  to  the  prayer  of  the  pleader,  to  deter- 
mine the  character  of  the  pleading. 

''The  court  will  look  to  the  substantial  averments  of 
the  complaint  or  cross-complaint,  as  the  case  may  be, 
and  from  the  facts  so  averred  determine  whether  the  ac- 
tion is  one  of  equitable  or  common  law  jurisdiction," 
and  whether  it  is  triable  by  the  court  or  by  a  jury. 
Martin  v.  Martin,  118  Ind.  227;  see,  also,  Puterbaugh  v. 
Puterhaugh,  131  Ind.  288. 

As  well  said  by  the  court  to  the  jury  in  this  case: 
"Our  statute  providing  for  the  quieting  of  title  does  not 
confine  the  question  to  one  of  ownership,  but  it  em- 
braces all  claims  affecting  the  owner's  right  to  enjoy  his 
land.  When  one  is  brought  into  court  in  such  an  action 
to  answer  as  to  his  interest,  he  must  set  forth  all  the  in- 
terest he  claims.  The  complaint  challenges  him  to  pre- 
sent every  claim  of  every  nature  that  he  has  against  the 
land.  It  is  the  object  of  the  statute  to  settle  all  claims 
to  the  land  in  one  action.''  Oreeny.  Olynn,  71  Ind. 
336;  Farrar  v.  Clarky  97  Ind.  447;  Ragsdale  v.  Mitchell , 
97  Ind.  458;  Faught  v.  Faught,  98  Ind.  470;  Watkins  v. 
Winings,  102  Ind.  330;  Indiana,  etc,  R.  W.  Co.  v.  Al- 
len, 113  Ind.  581;  Jackson  v.  Smith,  120  Ind.  520;  Bisel 
V.  Tucker,  121  Ind.  249;  Davis  v.  Lennen,  125  Ind.  185. 

Even  if  there  were  two  actions  joined  in  this  para- 
graph, one  to  quiet  title  and  one  to  declare  a  lien,  as  ap- 
pellants seem  to  intimate,  still  there  would  be  no  error 
in  refusing  the  request,  **that  the  issue  made  in  the  sec- 
ond paragraph  of  the  cross-complaint  and  the  answer 
thereto  be  tried  by  the  court." 

The  issue  made  in  that  paragraph  to  quiet  title  was 
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le  by  a  jury;  and  unless  all  the  issues  made  by  the 
jraph  were  triable  by  the  court  the  motion  should 
'erruled. 

section  409,  R.  S.  1881,  equitable  actions  and  de- 
s  are  triable  by  the  court,  and  actions  at  law  by  a 

except  as  provided  in  that  section;  and  if  a  party 
!s  his  demand  for  a  trial  by  the  court  so  broad  as  to 
de  an  issue  triable  only  by  a  jury,  there  is  no  error 
ifuaing  the  demand.     Rois,  Admr.,  v.  Hobton,  131 

166;  Lindley  v.  Sullivan,  133  Ind.  588,  and  Ex 
iKUey,  135  Ind.  225. 

is  contended  by  appellants  that  the  court  erred  in 
tting  ^n  evidence  a  certain  written  agreement  made 
een  appellants  and  Freeman  and  wife,  February  23, 
,  at  the  time  appellants  purchased  from  said  Free- 
and  wife  their  undivided  one-half  of  lot  8. 
e  agreement  provided,  amongst  other  things,  that  a 
in  planer,  being  a  "6x24  inch  surfacer  and 
her,"  with  attachments  named,  should  remain  in 
lossession  and  use  of  appellants  until  Freeman  and 
"shall  pay  off  and  discharge  all  taxes  and  incum- 
ses  against  said  lot  8  and  said  part  of  said  lot  9." 
e  intent  of  this  proviaion  being  stated  to  be  that 
nan  and  wife  should  clear  and  perfect  the  title  to 
real  estate  before  delivery  should  be  made  of  said 
ir  and  attachments,  and  until  they  did  so  the  use 
possession  thereof  were  to  remain  with  appellants, 
I  is  no  doubt,  from  this  agreement,  that  the 
jr  was  pledged  for  the  discharge  by  Freeman  and 
of  the  mechanic's  liens  and  other  incumbrances  on 

and  part  of  lot  9,  for  the  payment  of  which  Free- 
and  wife  were  liable  before  the  making  of  the  war- 
T  deeds  to  appellees  and  to  appellants.  By  the  war- 
es in  their  deeds.  Freeman  and  wife  continued  liable 
le  payment  of  those  liens. 


MAY  TERM,  1893,  175 


Jennings  et  al,  v.  Moon  et  al. 


We  think,  therefore,  that  appellees  had  a  direct  inter- 
est in  the  property  pledged  for  the  payment  of  the  liens, 
and  that  the  contract  was  properly  admitted  in  evidence. 

Evidence  was  submitted  to  the  jury  that  the  value  of 
the  planer  was  equal  to  or  greater  than  the  amount  of 
the  liens  against  all  the  real  estate. 

The  court  instructed  the  jury  that  if  the  common 
grantors  of  appellees  and  appellants  made  to  appellees  a 
warranty  deed  of  the  part  of  the  land  sold  to  them,  and 
afterwards  conveyed  the  remainder  of  the  land  to  appel- 
lants, and  at  the  same  time  placed  in  the  hands  of  appel- 
lants the  planer  and  attachments  to  indemnify  them 
against  the  payment  of  the  mechanic's  lien,  which  it  was 
the  duty  of  Freeman  and  wife  to  pay,  and  which  they 
agreed  to  pay  within  six  months;  th^n  it  was  the  duty  of 
appellants  to  convert  the  pledged  property  into  money  at 
the  end  of  the  six  months  and  apply  the  same  to  the  ex- 
tinguishment of  the  liens;  that  if  appellants  neglected  to 
use  diligence  in  the  sale  of  said  property,  and  the  same 
was  lost,  they  are  chargeable  with  the  reasonable  value 
thereof  at  the  time  when  they  ought  to  have  sold  it;  that 
if  appellants  converted  said  property  to  their  own  use, 
they  are  likewise  chargeable;  that  if,  at  the  end  of  said 
six  months,  the  evidence  should  show  said  property  was 
reasonably  worth  as  much  as  the  amount  then  due  on  the 
mechanic's  liens  paid  by  appellants,  and  that  appellants 
had  converted  said  property  to  their  own  use,  they  are 
not  entitled  to  hold  any  liens  for  moneys  paid  out  by 
them  to  remove  said  mechanic's  liens,  but  the  same  will 
be  considered  as  satisfied  by  such  conversion  of  such 
pledged  property;  that  appellees,  as  well  as  appellants, 
are  entitled  to  the  benefit  of  any  indemnity  placed  by  the 
grantors  of  both  in  the  hands  of  appellants  to  protect 
them  against  mechanic's  liens  which  it  was  the  duty  of 
grantors  to  pay.     If  this  indemnity  was  not  of  the  full 
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value  of  the  liens,  appellees  are  entitled  to  their  pro  rata 
share  of  the  value  thereof. 

These  instructions  correctly  stated  the  law  to  the  jury 
as  to  the  interests  of  appellants  and  appellees  in  the 
pledged  property.  On  the  failure  of  Freeman  and  wife 
to  discharge  the  mechanic's  liens  according  to  the  agree- 
ment, the  pledged  property  inured  to  the  benefit  of  both 
grantees  to  the  real  estate,  and  should  have  been  sold 
and  the  proceeds  applied  to  the  payment  of  the  liens. 
Evans  v.  Darlington,  5  Blackf.  320;  Indiana,  etc.,  R.  W. 
Co.  Y.  McKernan,  24  Ind.  62;  Scott  v.  Wallick,  24  Ind. 
124;  Cox  V.  Albert,  78  Ind.  241;  Rosenzweig  v.  Frazer,  82 
Ind.  342;  Schindler  v.  Weatover,  99  Ind,  395;  Stearns  v. 
Marsh,  4  Denio,  227;  Wilson  v.  Little,  2  N.  Y.  443; 
Pingrey  Chat.  Mort.,  section  9;  1  Cobbey  Chat.  Mort., 
section  456;  Jones*  Pledges,  section  403;  Herman  Chat. 
Mort.,  section  195;  Jones'  Chat.  Mort.,  sections  710,  711, 
773. 

The  court  instructed  the  jury  that,  under  the  evidence, 
the  appellees  were  the  owners  of  the  property  described 
in  their  complaint,  and  that  the  sheriff's  deeds  gave  no 
title  to  appellants,  and  that  the  only  question  for  the 
jury  was  to  say  whether  appellants  had  any  lien  upon 
the  property,  and,  if  any,  for  how  much. 

This  was  clearly  right.  All  the  evidence,  including 
that  of  appellants,  showed  that  appellants  and  appellees 
were  tenants  in  common,  and  that  appellants'  claim  of 
title  through  the  sheriff's  deeds  was  based  upon  their 
payment  of  the  mechanic's  liens,  which  were  due  by  the 
common  grantors  of  both  parties;  and,  consequently, 
that,  at  most,  appellants  would  only  be  entitled  to  con- 
tribution from  appellees  for  their  proportion  of  such  liens 
paid  by  appellants. 

All  the  authorities  are  to  the  effect  that  a  cotenant  can 
not  purchase  a  lien  on  the  common  property  and  thus 
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acquire  title  to  his  cotenant's  interest  in  the  land.  Mc- 
Pheeters  v.  Wright,  124  Ind.  560,  and  authorities  there 
cited. 

But  were  there  any  doubt  that  the  judgment  in  this 
case  should  be  aflBrmed,  that  doubt  would  be  removed 
by  a  consideration  of  the  facts  shown  in  the  record,  that 
Freeman  and  wife  conveyed  to  appellees,  on  January  1, 
1884,  by  warranty  deed,  the  land  described  in  the  com- 
plaint, and  that,  on  February  24th,  thereafter,  the  same 
grantors  conveyed  the  other  undivided  one-half  of  said 
land  to  appellants.  When  Freeman  and  wife  sold  the 
undivided  one-half  of  lot  8,  by  warranty  deed,  to  appel- 
lees, the  obligation  to  pay  the  mechanic's  liens  on  all 
said  lot  remained  upon  Freeman  and  wife,  and  any 
property  owned  by  them  was  primarily  liable  for  the  pay- 
ment of  the  liens. 

When,  therefore,  on  February  24,  1884,  Freeman  and 
wife  sold  the  remaining  undivided  one-half  of  said  lot  to 
appellants,  they  conveyed  to  appellants  only  the  title 
which  they  then  possessed,  which  title  was  coupled  with 
a  primary  liability  to  pay  the  liens  on  the  whole  lot. 
Appellees  could  be  called  upon  to  pay  any  part  of  such 
liens  only  in  the  event  that  the  part  of.  said  lot  sold  to 
appellants  proved  insuflScient  to  pay  the  whole  lien. 

Where  there  are  several  parcels  of  land  with  an  in- 
cumbrance upon  all  of  them,  and  the  person  owning  the 
whole  land,  and  liable  to  pay  such  incumbrance,  sells 
the  different  parcels  to  different  persons,  the  purchasers 
must  contribute  to  the  payment  of  the  liens  in  the  in- 
verse order  of  their  purchases.  The  last  parcel  sold 
must  be  exhausted  for  the  payment  of  the  whole 
lien  before  recourse  is  had  to  any  of  the  other  par- 
cels, and  so  back  in  order  to  the  first  parcel  sold. 
Appellants  were,  therefore,  primarily  liable  for  the  pay- 
VoL.  135—12 
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ment  of  all  the  mechanic's  liens  in  this  case,  and  re- 
course could  be  made  upon  appellees  only  in  case  the 
interest  purchased  by  appellants  proved  insufficient  to 
pay  the  whole  amount  due.  Aurora  NaVl  Bank  v.  Blacky 
129  Ind.  595,  and  cases  there  cited. 

In  Henderson  v.  Truittj  95  Ind.  309,  it  is  said  that 
'*A  mortgagor  who  has  sold  a  portion  of  the  land  covered 
by  the  mortgage  by  warranty  deed  can  not  claim  con- 
tribution of  the  purchaser,  because  he  is  himself  liable 
for  the  whole  debt.  Neither  can  a  subsequent  purchaser 
call  upon  k  prior  one  for  contribution,  because  such  sub- 
sequent purchaser  acquires  only  the  rights  the  mort- 
gagor then  had."  2  Jones'  Mortgages,  sections  1089, 
1090,  1091.  See,  also,  15  Am.  and  Eng.  Encyc.  of  Law, 
831,  and  authorities  cited  in  notes. 

The  judgment  is  affirmed. 

Filed  Oct.  20, 1893. 
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No.  14,272. 

Thornburg  et  al.  v.  Wiggins  et  al. 

Conveyance. — Bzal  Estate, — Deed. — Husband  and  Wife. — Joint  Tenants. 
-Tenants  by  Entirety. — Execution. — Where  the  g;ranting  clause  of  a 
deed  is  as  follows :  "This  indenture  witnesseth  that  Lemuel  Wig- 
gins and  Mary  Wiggins,  his  wife,  of  Randolph  county,  in  the  State 
of  Indiana,  convey  and  warrant  to  Daniel  S.  Wiggins  and  Laura 
Belle  Wiggins,  his  wife,  in  joint  tenancy,"  etc.,  such  a  conveyance 
makes  the  husband  and  wife  joint  tenants,  and  not  tenants  by  the 
entirety,  and  the  interest  of  each,  as  joint  tenants  of  the  land,  is 
subject  to  execution,  which  would  not  be  so  if  they  held  the  land  as 
tenants  by  the  entirety. 

From  the  Randolph  Circuit  Court. 

W.  A.  Thompson,  A.  0.  Marsh  and  /.  W.  Thompson, 
for  appellants. 

E.  L.  Watson,  /.  E.  Watson  and  J.  S.  Engle,  for  ap- 
pellees. 
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Dailky,  J. — This  was  an  action  instituted  in  the  court 
below,  in  two  paragraphs,  in  the  first  of  which  appellees 
allege,  in  substance,  that  on  and  before  December  15, 
1884,  one  Lemuel  Wiggins  was  the  owner  of  a  certain 
tract  of  real  estate  therein  described,  containing  eighty 
acres;  that  on  said  day  said  Lemuel  and  his  wife,  Mary, 
executed  and  delivered  to  the  appellees  a  warranty  deed, 
conveying  to  them  the  fee-simple  of  said  real  estate;  that 
at  the  time  of  said  conveyance  the  appellees  were,  ever 
since  have  been,  and  now  are,  husband  and  wife;  that 
said  deed  conveyed  to  the  appellees  the  title  to  said  real 
estate  which  they  took  and  accepted,  ever  since  have 
held,  and  now  hold  by  entireties  and  not  otherwise;  that 
appellees  hold  their  title  to  said  real  estate  by  said  deed 
of  Lemuel  Wiggins,  and  not  otherwise;  that  on  the  24th 
"day  of  April  1877,  Isaac  R.  Howard  and  Isaac  N.Gaston, 
who  were  defendants  below,  recovered  a  judgment  in  the 
Randolph  Circuit  Court  for  the  sum  of  $403.70  and  costs, 
against  one  John  T.  Burroughs  and  the  appellee,  Dan- 
iel S.  Wiggins,  as  partners,  doing  business  under  the 
firm  name  of  Burroughs  and  Wiggins;  that  on  May  12, 
1886,  said  Howard  and  Gaston  caused  an  execution  to  be 
issued  on  said  judgment  and  placed  in  the  hands  of  the 
appellant,  Thornburg,  as  sheriff  of  said  county,  and  di- 
rected him  to*levy  the  same  on  said  real  estate,  and  that 
said  sheriff  did,  on  the  25th  day  of  May,  1886,  levy  said 
execution  on  said  real  estate,  or  on  the  one-half  interest 
in  value  thereof,  taken  as  the  property  of  said  appellant, 
Daniel  S.  Wiggins,  to  satisfy  said  writ;  that  pursuant  to 
the  levy  thereof  said  sheriff  proceeded  by  the  direction 
of  said  Howard  and  Gaston  to  advertise  said  real  estate 
for  sale  under  said  execution  and  levy  to  make  said 
debt,  and  did,  on  the  8th  day  of  June,  advertise  the 
same  for  sale  on  the  3d  day  of  July,  1886,  and  will,  on 
said  day,  sell  the  same,  unless  restrained  and  enjoined 
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from  so  idoiijg  by  the  court;  that  said  Daniel  S.  Wiggins 
has  no  interest  in  said  premises,  subject  to  sale  thereon; 
that  the  appellees  hold  the  title  thereto  as  tenants  by 
entireties,  and  not  otherwise;  that  the  sale  of  said  tract 
on  said  execution  would  cast  a  cloud  on  the  appellee's 
title/'  etc. 

The  second  paragraph  is  the  same  as  the  first,  in  sub- 
stantial averments,  except  that  in  this  paragraph  the  ap- 
pellees set  out  as  a  part  thereof  a  copy  of  the  deed  under 
which  they  claim  title  to  said  real  estate  as  such  tenants 
by  entireties. 

The  granting  clause  of  the  deed  is  as  follows:  ''This 
indenture  witnesseth,  that  Lemuel  Wiggins  and  Mary 
Wiggins,  his  wife  of  Randolph  county,  in  the  State  of 
Indiana,  convey  and  warrant  to  Daniel  S.  Wiggins  and 
Laura  Belle  Wiggins,  his  wife,  in  joint  tenancy , "  etc. 

Appellants  separately  and  severally  demurred  to  each 
paragraph  of  the  complaint,  and  their  demurrers  were 
overruled  by  the  court,  to  which  the  appellants  excepted, 
and,  refusing  to  answer  the  complaint,  judgment  was 
rendered  in  favor  of  appellees  on  said  demurrers. 

Appellants  appeal,  assigning  as  errors  the  overruling 
of  said  demurrers,  and  urge  that  the  appellees  under  the 
deed  took  as  joint  tenants,  and  hence  that  the  husband's 
interest  is  subject  to  levy  and  sale  upon  Execution.  A 
joint  tenancy  is  an  estate  held  by  two  or  more  persons 
jointly,  so  that  during  the  lives  of  all  they  are  equally 
entitled  to  the  enjoyment  of  the  land,  or  its  equivalent^ 
in  rents  and  profits,  but,  upon  the  death  of  one  his  share 
vests  in  the  survivor  or  survivors  until  there  be  but  one 
survivor,  when  the  estate  becomes  one  in  severalty  in 
him  and  descends  to  his  heirs  upon  his  death.  It  must 
always  arise  by  purchase,  and  can  not  be  created  by  de- 
scent. Such  estates  may  be  created  in  fee,  for  life,  for 
years,  or  even  in  remainder.     But  the  estate  held  by 
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each  tenant  must  be  alike.  Joint  tenancy  may  be  de- 
stroyed by  anything  which  destroys  the  unity  of  title. 
Our  law  aims  to  prevent  their  creation  and  they  can  not 
arise,  except  by  the  instrument  providing  for  such  ten- 
ancy.    Ghriifin  v.  Lynchf  16  Ind.  396. 

The  9th  Am.  and  Eng.  Ency .  of  Law,  850,  says:  *  *Hus- 
band  and  wife  are,  at  common  law,one  person,  so  that  when 
realty  or  personalty  vests  in  them  both  equally  *  *  *  they 
take  as  one  person,  they  take  but  one  estate  as  a  corpor- 
ation would  take.  In  the  case  of  realty,  they  are  seized 
not  per  my  et  per  toutj  as  joint  tenants  are,  but  simply 
per  tout;  both  are  seized  of  the  whole,  and  each  being 
seized  of  the  entirety,  they  are  called  tenants  by  the  en- 
tirety, and  the  estate  is  an  estate  by  entireties.  •  *  * 
Estates  by  entireties  may  be  created  by  will,  by^  instru- 
ment of  gift  or  purchase,  and  even  by  inheritance.  Each 
tenant  is  seized  of  the  whole,  the  estate  is  inseverable 
— can  not  be  partitioned;  neither  husband  nor  wife 
can  alone  affect  the  inheritance,  the  survivor's  right  to 
the  whole.'' 

This  tenancy  has  been  spoken  of  as  *'that  peculiar 
estate  which  arises  upon  the  conveyance  of  lands  to  two 
persons  who  are,  at  the  time,  husband  and  wife,  com- 
monly called  estates  by  entirety."  As  to  the  general 
features  of  ^estates  by  entireties  there  is  little  room  for 
controversy,  and  there  is  none  between  counsel.  Our 
statute  reSnacts  the  common  law.  Arnold  v.  Arnoldy  30 
Ind.  305;  Davis  v.  Clark,  26  Ind.  424. 

Strictly  speaking,  estates  by  entireties  are  not  joint 
tenancies,  Chandler  v.  Cheney y  37  Ind.  391;  Hulett 
V.  Inlaw,  57  Ind.  412;  the  husband  and  wife  being 
seized  not  of  moieties,  but  both  seized  of  the  entirety  per 
tout  and  not  per  my,  Jones  v.  Chandler,  40  Ind.  588; 
Davi%  V.  Clark,  supra;  Arnold  v.  Arnold,  supra. 

It  has  been  said  by  this  court  in  some  of  the  earlier 
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decisions  that  no  particular  words  are  necessary.  A  con- 
veyance which  would  make  two  persons  joint  tenants 
will  make  a  husband  and  wife  tenants  by  the  entirety. 
It  is  not  even  necessary  that  they  be  described  as  such 
or  their  marital  relation  referred  to.  Morrison  v.  Sey- 
bold,  92  Ind.  298;  Hadlock  v.  Gray,  104  Ind.  596;  Dodge 
V.  Kinzy,  101  Ind.  102;  Huleit  v.  Inlow,  supra;  Chand- 
ler V.  Cheney,  supra. 

But  the  court  has  said  that  the  general  rule  may  be 
defeated  by  the  expression  of  conditions,  limitations  and 
stipulations,  in  the  conveyance,  which  clearly  indicate 
the  creation  of  a  different  estate.  Hadlock  v.  Gray,  su- 
pra; Edwards  v.  Beall,  75  Ind.  401. 

Having  its  origin  in  the  fiction  or  common  law  unity  of 
husband  and  wife,  the  courts  of  some  States  have  held 
that  married  women's  acts,  extending  their  rights,  de- 
stroyed estates  by  entirety,  but  this  court  holds  other- 
wise.    Carver  v.  Smith,  90  Ind.  222. 

And  the  greater  weight  of  authority  is  in  its  favor. 
Our  decisions  hold  that  neither,  alone,  can  alienate  such 
estate.  Jones  v.  Chandler,  supra;  Morrison  v.  Seybold, 
supra. 

There  can  be  no  partition.  Chandler  v.  Cheney,  su- 
pra. 

A  mortgage  executed  by  the  husband  alone  is  void. 
Jones  V.  Chandler,  supra. 

And  the  same  is  true  of  a  mortgage  executed  by  both 
to  secure  a  debt  of  the  husband.     Dodge  v.  Kinzy,  supra. 

And  the  wife  can  not  validate  it  by  agreement  with 
the  purchaser  to  indemnify  in  case  of  loss  arising  on  ac- 
count of  it.     State,  ex  rel.,  v.  Kennett,  114  Ind.  160. 

A  judgment  against  one  of  them  is  no  lien  upon  it. 
Barren  Creek  Ditching  Co.  v.  Beck,  99  Ind.  247;  McCon- 
nell  V.  Martin,  52  Ind.  434;  Othwein  v.  Thomas,  13  N. 
E.  Rep.  564. 
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Upon  the  death  of  one,  the  survivor  takes  the  whole 
in  fee.     Arnold  v.  Arnold,  supra. 

The  deceased  leaves  no  estate  to  pay  debts.  Simpson 
V.  Pearson y  Admr.,  31  Ind.  1. 

And,  during  their  joint  lives,  there  can  be  no  sale  of 
any  part  on  execution  against  either.  Carver  v.  Smithy 
supra;  Dodge  v.  Kinzy,  supra;  HuLett  v.  Inlow,  supra; 
Chandler  v.  Cheney,  supra;  Davis  v.  Clark,  supra;  Me- 
Connell  v.  Martin,  supra;  Cox's  Admr.  v.  Wood,  20 
Ind.  54. 

The  statutes  extending  the  rights  of  married  women 
have  no  effect  whatever  upon  estates  by  entirety.  Carver 
V.  Smith,  supra. 

Such  estate  is,  in  no  sense,  either  the  husband's  or 
the  wife's  separate  property.  The  husband  may  make  a 
valid  conveyance  of  his  interest  to  his  wife,  because  it  is 
with  her  consent.     Enyeart  v.  Kepler,  118  Ind.  34. 

The  rule  that  husband  and  wife  take  by  entireties  was 
enacted  in  this  territory  in  1807,  nine  years  before  Indi- 
ana was  vested  with  statehood,  and  has  been  repeated  in 
each  succeeding  revision  of  our  statutes.  It  has  thus 
been  the  law  of  real  property,  with  us,  for  eighty-six 
years. 

Section  2922,  R.  S.  1881,  provides  that  "All  convey- 
ances and  devises  of  lands,  or  of  any  interest  therein,  made 
to  two  or  more  persons,  except  as  provided  in  the  next 
following  section,  shall  be  construed  to  create  estates  in 
common,  and  not  in  joint  tenancy,  unless  it  shall  be  ex- 
pressed therein  that  the  grantees  or  devisees  shall  hold 
the  same  in  joint  tenancy  and  to  the  survivor  of  them, 
or  it  shall  manifestly  appear,  from  the  tenor  of  the  in- 
strument, that  it  was  intended  to  create  an  estate  in  joint 
tenancy." 

Section  2923  provides  that  the  preceding  section  shall 
not  apply  to  conveyances  made  to  husband  and  wife. 
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Under  a  statute  of  the  State  of  Michigan,  similar  in 
all  its  essential  qualities  to  our  own,  the  court  held  that 
''Where  lands  are  conveyed,  in  fee,  to  husband  and 
wife,  they  do  not  take  as  tenants  in  common."  Fisher  v. 
Provin,  25  Mich.  347. 

They  take  by  entireties;  whatever  would  defeat  the 
title  of  one,  would  defeat  the  title  of  the  other.  Manwar- 
ing  V.  Powell,  40  Mich.  371. 

They  hold  neither  as  tenants  in  common  nor  as  ordi- 
nary joint  tenants.  The  survivor  takes  the  whole.  Dur- 
ing the  lives  of  both,  neither  has  an  absolute  inheritable 
interest,  neither  can  be  said  to  own  an  undivided  half. 
JEtna  Ins.  Co.  v.  Resh^  40  Mich.  241;  Allen  v.  Allen,  47 
Mich.  74. 

While  the  rule  of  entireties  was  predicated  upon  a 
fiction,  the  legislative  intent,  in  this  State,  has  always 
been  to  preserve  this  estate,  and  has  continued  the  pe- 
culiar statute  for  this  purpose.  Estates  by  entireties 
have  been  preserved  as  between  husband  and  wife,  al- 
though joint  tenancies  between  unmarried  persons  have 
been  abolished,  so  as  to  provide  a  mode  by  which  a  safe 
and  suitable  provision  could  be  made  for  married  wo- 
men.    Carver  v.  Smith,  supra. 

"Where  a  rule  of  property  has  existed  for  seventy  years 
and  is  sustained  by  a  strong  and  uniform  line  of  judicial 
decisions,  there  is  but  little  room  for  the  court  to  exer- 
cise its  judgment  on  the  reasons  on  which  the  rule  was 
founded.  Such  a  rule  of  property  will  be  overruled 
only  for  the  most  cogent  reasons  and  upon  the  strongest 
convictions  of  its  incorrectness.  It  is  evident  that  the 
Legislature  of  1881  did  not  intend  to  repeal  the  statutes 
establishing  tenancies  by  entireties.  They  simply  in- 
tended to  enlarge,  in  some  particulars,  the  separate  power 
of  the  wife,  which  existed  already  under  the  acts  of 
1852    and   the    year    following.       *       *       'It  did  not 
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abolish  estates  by  entireties  as  between  husband  and 
wife,  but  provided  that  when  a  joint  deed  was  made  to 
husband  and  wife,  they  should  hold  by  entireties,  and 
not  as  joint  tenants  or  tenants  in  common.'  "  Carver  v. 
Smith,  supra. 

In  Chandler  v.  Cheney,  supra,  the  court  says:  "It  was 
a  well  settled  rule  at  common  law,  that  the  same  form  of 
words,  which,  if  the  grantees  were  unmarried,  would 
have  constituted  them  joint  tenants,  will,  they  being 
husband  and  wife,  make  them  tenants  by  entirety.  The 
rule  has  been  changed  by  our  statute  above  quoted." 

The  whole  trend  of  authorities,  however,  is  in  the  di- 
rection  of  preserving  such  tenancies,  where  the  granteea 
sustain  the  relation  of  husband  and  wife,  unless  from 
the  language  employed  in  the  deed  it  is  manifest  that  a 
different  purpose  was  intended. 

Where  a  contrary  intention  is  clearly  expressed  in  the 
deed,  a  different  rule  obtains. 

''A  husband  and  wife  may  take  real  estate  as  joint 
tenants  or  tenants  in  common,  if  the  instrument  creat- 
ing the  title  use  apt  words  for  the  purpose."  1  Preston 
on  Estates,  132;  2  Blackstone'sCom.,  Sharswood's  note; 
4  Kent's  Com.,  side  page  363;  1  Bishop  on  Married 
Women;  Freeman  on  Co-Tenancy,  section  72;  Fladung 
V.  Rose,  58  Md.  13  (24). 

"And  in  case  of  devise  and  conveyances  to  husband 
and  wife  together,  though  it  has  been  said  that  they  can 
take  only  as  tenants  by  entireties,  the  prevailing  rule  is 
that,  if  the  instrument  expressly  so  provides,  they  may 
take  as  joint  tenants  or  tenants  in  common."  Stewart 
on  Husband  and  Wife,  sections  307-310;  Tiedeman  on 
Real  Property;^  section  244. 

''And  as  by  common  law  it  was  competent  to  make 
husband  and  wife  tenants  in  common  by  proper  words 
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in  the  deed  or  devise/'  etc.  Hoffman  v.  Stigers,  28  la. 
310;  Brovm  v.  Bromn,  32  N.  E.  Rep.  1128. 

So  it  seems  that  husband  and  wife  may,  by  express 
words,  be  made  tenants  in  common  by  gift  to  them  dur- 
ing coverture."     McDermott  v.  French,  15  N.  J.  Eq.  80. 

In  Hadlock  v.  Gray,  104  Ind.  596  (599),  a  convey- 
ance had  been  made  to  Isaac  Cannon  and  Mary  Cannon, 
who  were  husband  and  wife,  during  their  natural  lives, 
and  the  court  says:  "The  language  employed  in  the  deed 
under  examination  plainly  declares  that  Isaac  and  Mary 
Cannon  are  not  to  take  as  tenants  by  entirety.  This  re- 
sult would  follow  from  the  provision  destroying  the  sur- 
vivorship, for  this  is  the  grand  and  essential  character- 
istic of  such  a  tenancy.  *  *  *  xhe  whole  force  of 
the  language  employed  is  opposed  to  the  theory  that  the 
deed  creates  an  estate  in  fee  in  the  husband  and  wife." 

The  court  further  says:  *'It  is  true  that  where  real 
property  is  conveyed  to  husband  and  wife  jointly  and 
there  are  no  limiting  words  in  the  deed,  they  will  take 
the  estate  as  tenants  in  entirety.  *  *  *  But  while 
the  general  rule  is  as  we  have  stated  it,  there  may  be 
conditions,  limitations,  and  stipulations  in  the  deed  con- 
veying the  property,  which  will  defeat  the  operation  of 
the  rule.  The  denial  of  this  proposition  involves  the 
aflBrmation  of  the  proposition  that  a  grantor  is  powerless 
to  limit  or  define  the  estate  which  he  grants,  and  this 
would  conflict  with  the  fundamental  principle  that  a 
grantor  may  for  himself,  determine  what  estate  he  will 
grant.  To  deny  this  right  would  be  to  deny  to  parties 
the  right  to  make  their  own  contracts.  It  seems  quite 
clear,  upon  principle,  that  a  grantor  and  his  grantees  may 
limit  and  define  the  estate  granted  by  the  one  and  ac- 
cepted by  the  other,  although  the  grantees  be  husband 
and  wife." 
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The  court  then  adopts  the  language  of  Washburn, 
supra,  and  Tiedeman,  supra. 

In  Edwards  v.  Beall,  supra,  the  court  hold  that  when 
lands  are  granted  husband  and  wife,  as  tenants  in  com- 
mon, they  will  hold  by  moieties,  as  other  distinct  and 
individual  persons  would  do. 

If,  as  contended  by  appellees,  the  rule  prevail  that  the 
same  words  which,  if  the  grantees  were  unmarried,  would 
have  constituted  them  joint  tenants,  will,  they  being 
husband  and  wife,  make  them  tenants  by  entireties,  then 
it  would  result  as  a  logical  conclusion  that  husband  and 
wife  can  not  be  joint  tenants.  Because,  by  this  rule, 
words,  however  apt  or  appropriate  to  create  a  joint  ten- 
ancy, would,  in  a  conveyance  to  husband  and  wife,  result 
in  an  estate  by  entireties — ^joint  tenancy  would  be  super- 
seded or  put  in  abeyance  by  the  estate  created  by  law- 
tenancy  by  entirety. 

The  result  of  such  reasoning  would  be  to  destroy  the 
contractual  power  of  the  parties  where  this  relationship 
between  the  grantees  is  shown  to  exist.  Any  other 
process  of  reasoning  would  carry  the  rule  too  far,  and  we 
must  hold  it  modified  to  the  extent  here  indicated.  Hus- 
band and  wife,  notwithstanding  tenancies  by  entirety 
exist  as  they  did  under  the  common  law,  may  take  and 
hold  lands  for  life,  in  joint  tenancy;  or  in  common,  if 
appropriate  language  be  expressed  in  the  deed  or  will 
creating  it,  and  we  know  of  no  more  apt  terms  to  create  a 
joint  tenancy  in  the  grantees  in  this  estate  than  the  ex- 
pression * 'convey  and  warrant  to  Daniel  S.  Wiggins  and 
Laura  Belle  Wiggins  in  joint  tenancy." 

These  words  appear  in  the  granting  clause  of  the  deed 
conveying  the  land  in  question,  and  the  estate  accepted 
and  held  by  the  grantees  is  thereby  limited,  and  they 
hold  not  by  entireties  but  in  joint  tenancy.     A  joint 
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tenant's   interest  in   property  is   subject  to  execution. 
Freeman  on  Ex.,  125. 

Judgment  reversed,  with  instructions  to  the  circuit 
court  to  sustain  the  demurrer  to  each  paragraph  of  the 
complaint. 


FUed  Oct.  19,  1893. 
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No.  16,309. 

Michener  v.  Benoel  et  al. 

Verdict. — Svffidency  of  Evidence  to  Sustain. — ^That  the  evidence  is  in* 
sufficient  to  sastain  the  verdict,  see  opinion. 

MoBTGAOE. — Mortgagee  in  Good  Faith, —  Valuable  Consideration. — ^That 
a  mortgagee  is  one  in  good  faith  and  lor  a  valuable  consideration, 
see  opinion. 

Judgment. — Reversal. —  Who  Affected  by. — A  reversal  of  a  judgment 
only  operates  as  to  those  appealing,  and  leaves  the  judgment  undis- 
turbed as  to  those  not  appealing. 

SuPEBMB  CJouRT  PRACTICE. — Sufficiency  of  Evidence  to  Support  Verdict. 
— Where  there  is  evidence  for  and  against  the  finding  of  a  necessary 
fact,  it  is  the  duty  of  the  appellate  tribunal  to  determine  whether 
there  was  a  failure  of  evidence  to  support  a  material  issue  involved. 

Opinion  on  petition  for  rehearing  by  Howard,  J. 

From  the  Tipton  Circuit  Court. 

/.  C  Blacklidgey  W.  E.  Blacklidge,  C.  C.  Shirley  and 
B.  C.  Moon,  for  appellant. 

W,  R.  Oglebay  and  O.  W.  Spahr,  for  appellees. 

Howard,  J. — William  B.  Eshleman,  Orris  P.  Eshle- 
man,  and  their  sister,  the  appellee  Vandelena  E.  Bengel, 
inherited  from  their  parents,  Jeremiah  Eshleman  and 
his  wife  Catharine,  eighty  acres  of  land  in  Tipton  county, 
Indiana. 

On  August  15,  1885,  the  three  children  agreed  upon 
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a  division  of  said  land.  William  B.  and  Orris  P.  took 
a  deed  from  Vandelena  E.  for  fifty  acres  on  the  north 
side  of  the  eighty  ^cres,  and  Vandelena  E.  took  a  deed 
from  them  for  the  remaining  thirty  acres.  The  deed 
given  by  Vandelena  E.  was  signed  by  her  under  the 
name  of  Elizabeth  M.  Bengel,  and  was  also  signed  by  her 
husband,  the  appellee  George  C.  Bengel.  The  deed  to 
Vandelena  E.  Bengel  was  delivered  to  her,  but  was  never 
placed  on  record. 

On  August  29,  1885,  William  B.  and  Orris  P.  Eshle- 
man  executed  and  delivered  to  the  appellee,  George  C. 
Bengel,  a  quitclaim  deed  for  an  undivided  two-thirds  of 
said  thirty  acres,  and  this  latter  deed  was  placed  on 
record. 

On  June  14,  1887,  George  C.  Bengel  and  his  wife, 
Vandelena  E.  Bengel,  mortgaged  said  thirty  acres  to  the 
appellant,  to  secure  the  payment  of  three  promissory 
notes,  given  to  appellant  by  said  George  C.  Bengel  for 
certain  machinery  purchased  of  appellant  by  said  Bengel. 
After  the  maturity  of  the  notes  the  appellant  brought 
suit  to  collect  the  debt  and  foreclose  the  mortgage  on 
two- thirds  of  said  real  estate. 

To  appellant's  complaint  the  appellee  Vandelena  E. 
Bengel  filed  her  answer  in  four  paragraphs,  and  also 
filed  her  cross-complaint  in  three  paragraphs,  setting  up 
that  all  the  land  so  mortgaged  was  her  own  separate 
estate;  that  she  was  the  wife  of  George  C.  Bengel;  that 
the  debt  secured  was  the  individual  debt  of  her  said  hus- 
band; that  she  executed  said  mortgage  solely  to  secure 
said  debt,  and  praying  that  the  title  to  the  land  be  quieted 
in  her. 

In  the  third  paragraph  of  said  appellee's  answer,  she 
alleged  that,  on  August  15, 1885,  she  and  her  said  broth- 
ers met  and  agreed  upon  partition  of  the  said  eighty 
acres  inherited  from  their  parents;  that  for  the  purposes 
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of  partition  and  to  divide  the  land  amongst  themselves, 
and  upon  no  other  consideration,  she,  her  husband  unit- 
ing with  her,  conveyed  fifty  acres  oft  the  north  side  of 
said  land  to  her  said  brothers,  ''and  on  the  same  day  at 
the  same  time  and  place,  to  carry  out  the  partition  agreed 
upon  and  as  consideration  for  said  deed,"  her  said 
brothers  conveyed  to  her  the  said  remaining  thirty  acres; 
that  afterwards,  without  her  knowledge  or  consent,  the 
said  deed  to  her  was  torn  up  and  destroyed,  and  on  the 
29th  day  of  August,  1885,  her  said  brothers  conveyed  to 
her  husband  the  undivided  two-thirds  of  said  thirty 
acres,  which  last  deed  was  placed  upon  record. 

The  cause  was  submitted  to  a  jury,  who  rendered  a 
general  verdict  for  the  appellant  against  the  appellee 
George  C .  Bengel  for  the  amount  of  the  debt  due  appel- 
lant, and  a  general  verdict  for  the  appellee,  Vandelena 
E.  Bengel,  on  her  cross-complaint,  quieting  her  title  to 
all  of  said  thirty  acres. 

The  only  error  assigned  by  appellant  is  the  overruling 
of  his  motion  for  a  new  trial.  The  first  reason  given,  in 
support  of  the  motion  for  a  new  trial,  is  that  the  verdict 
is  not  sustained  by  sufficient  evidence. 

The  appellee  Vandelena  E.  Bengel  testified  that  she 
did  not  know  that  the  deed  given  to  her  in  partition  was 
destroyed,  and  a  deed  made  to  her  husband  in  its  stead, 
until  after  the  execution  of  appellant's  mortgage. 

At  the  time  that  the  appellee  George  C.  Bengel  made 
the  contract  with  appellant  to  purchase  the  machinery, 
he  represented  to  appellant  that  the  thirty  acres  was  his 
own  property,  and  agreed  to  secure  the  debt  by  a jnort- 
gage  on  the  land. 

Appellant  testified  that  he  did  not  know  at  or  before 
the  time  of  the  execution  of  the  mortgage  that  the  ap- 
pellee Vandelena  E.  Bengel  was  the  owner  of  any  part 
of  said  land,  until  after  examining  the  record  of  deeds, 
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when  he  discovered  that  George  C.  Bengel  was  the  owner 
of  only  two-thirds  of  it,  as  shown  by  the  deed  received 
by  him  from  William  B.  and  Orris  P.  Eshleman. 

Section  2931,  R.  S.  1881,  provides  that:  ''Every  con- 
veyance or  mortgage  of  lands  or  of  any  interest  therein, 
and  every  lease  for  more  than  three  years  shall  be  re- 
corded in  the  recorder's  oflBce  of  the  county  where  such 
lands  shall  be  situated;  and  every  conveyance  or  lease, 
not  so  recorded  in  forty-five  days  from  the  execution  there- 
of, shall  be  fraudulent  and  void  as  against  any  subsequent 
purchaser,  lessee  or  mortgagee  in  good  faith  and  for  a 
valuable  consideration."  The  appellee  Vandelena  E. 
Bengel  did  not  put  her  deed  upon  record  within  the  \ 
time  required  by  law,  nor  before  the  time  of  the  making 
of  said  mortgage. 

By  section  5117  of  the  same  statutes,  while  a  married 
woman  may  take,  acquire,  and  hold  real  or  personal  ^ 

property,  as  if  she  were  unmarried,  yet  it  is  provided, 
"That  she  shall  be  bound  by  an  estoppel  in  paia,  like  any 
other  person." 

That  appellant  was  a  mortgagee  in  godd  faith  and  for 
a  valuable  consideration,  we  have  uo  doubt;  although 
this  is  denied  by  appellees,  who  contend  that  as  the  notes 
were  given  April  15,  1887,  while  the  mortgage  was  exe- 
cuted June  14,  thereafter,  therefore  the  mortgage  was  one 
to  secure  a  preexisting  debt. 

Such  a  case  was  that  of  Busenbarke,  Exec,  v.  Ramey, 
53  Ind.  499.  But  in  this  case,  at  the  time  of  purchase  of 
machinery  by  George  C.  Bengel  from  appellant,  it  was  a 
part  of  the  agreement  that  such  mortgage  should  be  given 
to  secure  the  debt  created  by  such  purchase.  The  con- 
tract of  purchase,  notes,  and  mortgage  were  all  parts  of 
one  transaction. 

Appellant  had  no  actual  notice  of  the  partition  deed  to 
appellee  Vandelena  E.  Bengel;  it  remains  to   be  consid- 
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ered  whether  he  had  constructive  notice  of  the  teistence 
of  such  deed. 

The  only  evidence  before  the  jury  from  which  shch 
constructive  notice  could  be  drawn,  was  the  partition 
deed  from  George  C.  Bengel  and  Elizabeth  M.  Bengel  to 
William  B.  and  Orris  P.  Eshleman,  for  one-third  of  fifty 
acres  on  the  north  side  of  the  thirty  acre  tract  in  suit; 
and  the  deed  from  William  B.  and  Orris  P.  Eshleman  to 
George  C.  Bengel  for  two-thirds  of  said  thirty  acres. 
Both  of  these  deeds  trace  title  through  Jeremiah  Eshle- 
man; the  first  conveying  the  interest  of  Elizabeth  M. 
Bengel  in  said  fifty  acres,  as  heir  of  said  Jeremiah  Eshle- 
man, and  the  second  conveying  the  interests  of  William 
B.  and  Orris  P.  Eshleman  in  said  thirty  acres,  also  as 
heirs  of  said  Jeremiah  Eshleman.  The  mortgage  on  the 
thirty  acres  was  made  in  the  names  of  "George  C.  Bengel 
and  V.  E.  Bengel,  his  wife." 

Appellees  contend  that  the  deeds  so  in  evidence  were 
constructive  notice  to  appellant  of  the  existence  of  the 
partition  deed  to  Vandelena  E.  Bengel. 

The  jury  answered  several  interrogatories;  the  follow- 
ing bear  upon  this  issue: 

'^Did  the  records  of  Tipton  county  show,  at  the  time 
the  real  estate  mortgage  sued  upon  was  executed,  that 
George  C.  Bengel  owned  two- thirds  of  the  mortgaged  real 
estate?     Yes.  J.  N.  Richards,  Foreman. 

"Did  James  B.  Michener  know  at  the  time  he  accepted 
said  mortgage  that  Vandelena  E.  Bengel  owned,  or 
claimed  to  own,  said  land?     We  suppose  he  did. 

"J.  N.  Richards,  Foreman. 

"Did  said  George  C.  Bengel  obtain  the  property  for 
which  the  notes  in  suit  were  given  by  promising  to  se- 
cure and  securing  the  notes  given  therefor  by  executing 
a  mortgage  on  said  land,  as  well  as  certain  personal 
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property  described  in  the  chattel  mortgage  in  suit?    Yes. 

"J.  N.  Richards,  Foreman. 

''Did  James  B.  Michener  sell  said  property  to  him  on 
the  faith  of  his  ownership  of  two-thirds  of  said  land? 
We  are  not  sure  whether  he  did  or  not. 

*'J.  N.  Richards,  Foreman.'' 

From  the  first  and  third  of  these  answers  it  appears 
that  the  jury  were  of  opinion  that  the  records  in  the  re- 
corder's office  showed  the  land  to  be  owned  by  George  C. 
Bengel,  and  that  he  obtained  the  goods  by  promising  to 
execute,  and  by  executing,  a  mortgage  on  the  land. 

From  the  second  and  fourth  answers,  it  would  seem 
that  the  jury  were  uncertain  whether  the  evidence  showed 
that  the  appellant  had  any  knowledge  of  any  title  or 
claim  to  said  land  by  Vandelena  E.  Bengel.  The  second 
and  fourth  answers  might,  perhaps,  be  reconciled  with 
the  general  verdict,  but  the  other  two  could  not. 

To  say  nothing  of  the  circumstance  that  Vandelena 
E.  Bengel  appears  under  the  name  of  Elizabeth  M. 
Bengel  in  the  only  deed  in  evidence  referring  to  her,  and 
that  she  so  appears  as  grantor  to  land  different  from  the 
land  in  suit;  it  seems  clear  that  there  was  not  enough  in 
either  or  both  of  these  deeds  to  amount  to  notice  to  ap- 
pellant that  George  C.  Bengel  was  not  the  owner  of  the 
two-thirds  of  the  thirty  acres.  Even  if  appellant  should 
note  the  fact  that  both  tracts  of  land  were  derived  from 
the  common  ancestor,  yet  he  might  well  believe  that  the 
conveyances  were  made  as  they  stood  recorded  with  the 
consent  and  acquiescence  of  all  parties  concerned.  The 
Eshleman  brothers,  who  made  the  deed  to  George  C. 
Bengel,  both  testified  that  they  so  made  the  deed  believ- 
ing that  it  was  in  accordance  with  an  arrangement  be- 
tween Bengel  and  his  wife;  and,  notwithstanding  the 
statements  of  appellees  themselves,  it  would  seem  from 
Vol.  135—13 
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all  the  evidence  that  the  deed  was  so  made  with  the  con- 
sent and  knowledge  of  Vandelena  E.  Bengel.  Certainly, 
from  the  records  in  the  recorder's  office,  and  from  the 
representations  made  to  him  hy  George  C.  Bengel,  who 
appeared  by  the  record  as  the  owner  at  the  time  the 
mortgage  was  taken,  the  appellant  had  every  reason  to 
believe  that  George  C.  Bengel  was  then  the  owner  of  the 
land.  The  appellant  was  therefore  a  mortgagee  in  good 
faith  and  for  a  valuable  consideration. 

Appellees,  in  contending  against  this  view,  claim  that 
the  evidence  is  not  in  the  record.  In  this  we  think  they 
are  in  error.  While  the  clerk's  certificate  is  somewhat 
informal  as  to  showing  the  filing  of  the  longhand  manu- 
script of  the  evidence,  as  required  by  section  1410,  R.  S. 
1881;  yet  we  think  the  certificate  is  substantially  suffi- 
cient, as  held  in  Wagoner  v.  WilaoUf  108  Ind.  210. 

Having  reached  the  conclusion  that  the  verdict  is  not 
sustained  by  the  evidence,  it  will  be  unnecessary  to  con- 
sider the  other  questions  discussed  by  counsel. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial,  and  for  other  proceedings  not  inconsistent 
with  this  opinion. 

Filed  June  16,  1898. 

On  Petition  for  a  Rehearing. 

Howard,  J. — In  asking  for  a  rehearing  of  this  case, 
counsel  for  appellee  say  that  the  reversal  of  the  judg- 
ment as  to  the  appellant  could  not  have  the  effect  to  re- 
verse it  as  to  any  party  or  parties  not  appealing.  We 
agree  with  counsel  in  this.  James  B.  Michener  is  the 
sole  appellant  here,  and  the  reversal  as  to  him  leaves  the 
judgment  undisturbed  as  to  those  not  appealing.  Marsh 
V.  Morris,  133  Ind.  548. 

While  it  is  true,  as  counsel  insist,  that  where  there  is 
evidence  for  and  against  the  finding  of  a  necessary 
fact,  the  finding  as  made  below  will  not  be  disturbed, 
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yet  it  is  our  duty,  in  a  proper  case,  to  decide,  as  we  have 
done  in  this  case,  whether  there  was  a  failure  of  evi- 
dence to  support  a  material  issue  involved.  Butter- 
iield  V.  Trittipo,  67  Ind.  338;  Cleveland,  etc.,  R.  W.  Co. 
V.  Wynanty  134  Ind.  681. 

The  petition  for  a  rehearing  is  overruled. 

Filed  September  27, 1S93. 
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ded. — Sufficiency  of. — Demand. — Certainty. — Where  an  indictment  for 
embezzlement  charged  that  defendant,  being  then  and  there  the 
employe,  clerk,  servant,  and  collector  of,  etc.,  the  indictment  was 
sufficient  without  alleging  a  demand  for  the  money  wrongfully  con- 
verted, it  being  sufficiently  shown  to  be  founded  on  section  1944,  R. 
S.  1881,  and  the  word  ''collector,"  as  used  in  the  indictment,  not 
being  sufficient  to  establish  the  charge  on  section  1945,  R.  S.  1881 ; 
when  construed  with  the  rest  of  the  indictment,  the  word  "collector" 
does  not  render  the  indictment  bad  for  uncertainty. 

8akb. — Embezzlement. — **  Collectors,^'  Meaning  of  as  Used  in  Section 
1945,  B.  S.  1881.— Demand.— The  word  "collectors,"  as  used  in 
section  1945,  R.  S.  1881,  defining  the  crime  of  embezzlement,  aims 
at  that  class  of  persons  or  collectors,  who,  as  a  profession  for  fee  or 
percentage,  collect  generally  for  the  public.  Such  section  recog- 
nizes their  right  to  mix  the  money  thus  collected  with  their  own  or 
other  funds,  by  making  a  demand  necessary  before  the  crime  is 
complete. 

Samb. — Crimes. — How  Charged. — Several  Things  Mentioned  Disjunct- 
ively.— When  Chargeable  Conjunctively — It  is  a  rule  of  construction 
in  this  State,  that  when  a  statute  makes  it  a  crime  to  do  any  one  of 
several  things  mentioned  disjunctively,  all  of  which  are  punished 
alike,  the  whole  may  be  charged  conjunctively  in  a  single  count. 

From  the  Posey  Circuit  Court. 

A.  O.  Smith,  Attorney-General,  /.  W.  Spencer  and  S. 
Leavenworth,  for  the  State. 
W.  S.  Jack^oUy  for  appellee. 
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Dailey,  J. — On  the  29th  day  of  November,  1892,  the 
grand  jury  of  Posey  county  returned  into  court  an  in- 
dictment charging  the  appellee,  Roy  Sarlls,  with  the 
embezzlement  of  $81  of  the  funds  of  William  Ford  and 
Braddock  McGregor. 

Appellee  moved  the  court,  orally,  to  quash  the  indict- 
ment, alleging,  for  cause,  that  said  indictment,  on  its 
face,  charged  the  defendant  with  embezzlement  under 
section  1945,  R.  IS.  1881;  that  said  indictment  contained 
no  allegation  that  reasonable  demand  had  been  made  of 
the  appellee,  by  his  client  or  employer,  or  persons  desig- 
nated by  them  to  receive  the  same. 

The  appellant  claimed,  in  substance,  that  the  indict- 
ment, on  its  face,  was  a  good  and  sufficient  charge  of 
embezzlenlent  under  section  1944,  R.  S.  1881;  that  it 
was  drawn  upon  said  section,  and,  therefore,  no  aver- 
ment of  demand  was  necessary.  The  court  sustained 
appellee's  motion  to  quash,  to  which  ruling  and  judg- 
ment appellant,  at  the  time,  excepted  and  appealed  to 
this  court. 

But  one  question  arises  for  consideration  under  the 
assignment  of  error  in  this  case.  Did  the  court  err  in 
quashing  the  indictment?  The  charging  language  of 
the  indictment  is  ''that  Roy  Sarlls,  on  or  about  the  15th 
day  of  November,  1892,  at  said  county,  being  then  and 
there  the  employee,  clerk,  servant,  and  collector  of  Wil- 
liam Ford  and  Braddock  McGregor,  for  the  collecting 
and  keeping  of  the  accounts  of  the  electric  light  bills  and 
accounts  due  and  then  and  there  belonging  to  said  Ford 
&  McGregor,  did  then  and  there  receive  and  take  into 
his  possession  from  the  moneys  of  said  Ford  &  McGregor, 
to  which  the  said  Roy  Sarlls  then  and  there  had  the 
control  and  possession  by  virtue  of  his  employment,  and 
whilst  so  employed  as  aforesaid,  the  following  property, 
to  wit:  [here  the  indictment  describes  the  property  taken 
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as  money,  and  states  the  denomination  of  each  bill  and 
piece  of  coin] ,  to  the  possession  of  all  and  each  of  which 
the  said  William  Ford  and  Braddock  McGregor  were 
then  and  there  entitled,  and  did  then  and  there  felon- 
iously and  fraudulently  take,  purloin,  secrete,  and  appro- 
priate to  his  own  use,  the  moneys  aforesaid,"  etc. 

The  appellee,  in  support  of  the  rulings  of  the  court 
below,  contends  that  the  indictment  is  bad  for  three 
reasons: 

"1st.    For  uncertainty. 

"2d.  Because  it  shows  upon  its  face  that  it  was  re- 
turned under  section  1945,  R.  S.  1881,  which  defines 
embezzlement  by  attorneys  at  law  and  collectors. 

"3d.  That  showing  on  its  face  that  the  oSense  charged 
was  against  the  provisions  of  section  1945,  R.  S.  1881, 
the  indictment  was  bad  for  not  alleging  that  a  demand 
had  been  made   as  required  by  that  section." 

In  2  Bishop's  Criminal  Law,  section  332,  we  have  the 
following  clear  doctrine  upon  the  interpretation  of  terms: 
"The  most  frequent  terms  to  indicate  the  person  embez- 
zling, are  'agent,'  'servant'  and  'clerk.'  We  saw,  in 
•Statutory  Crimes, '  that  according  to  an  old  doctrine,  now 
exploded  in  England,  and  not  uniformly  followed  in 
this  country,  where  a  statute  enumerated  several  things, 
in  words  so  broad  in  meaning  as  to  overlie  one  another, 
the  less  specific  are  narrowed  in  the  interpretation  to 
prevent  this  overlying.  [1st  Stat.  Crimes,  section  247.] 
Now,  the  words  of  our  principal  statutes  are  'agent, 
servant,  clerk,'  and  if  the  exploded  doctrine  were  to  be 
applied  to  them,  the  person  offending  could  be  deemed  to 
belong  to  only  one  of  these  three  classes,  not  to  two  or  to 
all,  and  the  pleader  must  select,  at  his  peril,  one,  and  only 
one,  which  the  court  should  charge  him  as  being.  But 
the  author  is  not  aware  that  any  attempt  has  been  made  to 
apply  this  doctrine  to  these  statutes;    consequently,  if 
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the  pleader  is  satisfied  the  defendant  is  either  an  ^agent/ 
a  'clerk/  or  a  'servant/  he  selects  the  term  which  pleases 
him  best;  then,  should  the  proofs  sustain  the  allega- 
tion in  this  respect,  all  is  well,  though  it  should  appear 
that  one  of  the  other  statutory  terms  would  be  equally 
appropriate.'' 

It  is  a  rule  of  construction,  in  this  State,  that  when  a 
statute  makes  it  a  crime  to  do  any  one  of  several  things 
mentioned  disjunctively,  all  of  which  are  punished  alike, 
the  whole  may  be  charged  conjunctively  in  a  single 
count.  The  indictment,  excepting  the  word  ''collector," 
does  not  use  a  single  term  or  expression  of  section  1945, 
nor  does  the  word  "collector"  appear  in  the  body  of  that 
statute,  its  only  use  being  in  the  title.  The  language  of 
that  section  is,  "any  attorney  at  law  or  person  engaged  in 
making  collections  for  others,"  etc. 

If  a  person  engaged  in  making  collections  for  others  is 
a  collector,  by  an  equally  fair  ijiterpretation  a  "clerk," 
a  "servant,"  an  "employe,"  or  "keeper  of  accounts," 
so  engaged,  raay  be  collectors;  and  a  collector  may  be  a 
servant,  clerk,  employe,  and  keeper  of  accounts. 

Section  1945,  supra,  by  its  terms,  clearly  aims  at  that 
class  of  persons  or  collectors  who,  as  a  profession  for  fee 
or  percentage,  collect  generally  for  the  public.  It  recog- 
nizes their  right  to  mix  the  money  thus  collected  with 
their  own  or  other  funds,  by  making  a  demand  necessary 
before  the  crime  is  complete;  and  in  charging  an  offense 
under  this  section,  the  fact  of  demand  must  be  averred 
in  the  indictment?.  The  section  means,  in  this  respect, 
just  what  it  says,  and  is  capable  of  no  other  construc- 
tion. 

Gillett,  in  his  work  on  Criminal  Law,  section  410,  p. 
333,  says:  "Persons  working  on  commission  are  not 
ordinarily  servants,  for  the  reason  that  such  persons  have 
the  right  to  mix  the  money  received  with  their  own  mon- 
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eys,  and  perhaps  for  the  reason  that  such  persons  may 
travel  when  and  where  they  please,  and  are  not  suffici- 
ently under  the  control  of  the  employer." 

The  descriptive  features  in  the  indictment,  designating 
the  character  in  which  he  acted  as  collector,  excludes  the 
idea  that  the  charge  is  predicated  on  section  1945,  supra. 
But  section  1944,  Mtpra, aims  at  a  different  class.  Clerks, 
servants,  and  employes,  having  the  right  to  the  possession 
of  their  employer's  money,  only  for  the  purpose  of  im- 
mediately depositing  it  in  a  certain  and  designated  re- 
ceptacle. With  this  class,  the  right  of  possession  is  only 
momentary,  with  no  right  to  mingle  the  funds  with  their 
own.  To  what  class  the  defendant  in  this  case  belongs 
can  only  be  determined  from  the  language  of  the  indict- 
ment on  its  face. 

It  is  conceded  by  the  appellee  that  ''had  the  pleader 
been  content  with  the  general  allegation  that  the  defend- 
ant, as  the  servant,  clerk,  and  employe  of  Ford  &  Mc- 
Gregor, embezzled  money  belonging  to  that  firm,  then 
the  indictment  would  have  been  certain;  but  when  the 
allegation  was  followed  by  a  specification  as  to  the  par- 
ticular capacity  in  which  the  defendant  acted,  it  at 
once  became  uncertain  which  of  the  two  offenses  was 
charged." 

We  think  the  indictment  is  not  artistically  drawn, 
but,  under  section  1736,  R.  S.  1881,  the  words  used 
must  be  construed  in  their  usual  acceptation  in  common 
language,  and  applying  the  rule  laid  down  in.  McCool 
V.  StaUy  23  Ind.  127,  ''that  no  greater  certainty  is 
required  in  criminal  pleading  than  in  civil,"  the 
charge  clearly  places  him  in  the  class  designated  in 
section  1944,  by  describing  him  as  "clerk,"  "serv- 
ant," "employe,"  "collector,"  and  "keeper  of  accounts 
for  an  electric  light  company."  These  terms  are  readily 
interchangeable  and  overlying,  and,  in  this  instance,  de- 
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rive  a  common  character  and  meaning  from  their  relative 
positions  in,  and  the  formation  of,  the  entire  sentence. 
Neither  was  appellant  bound  to  use  the  precise  words  of 
the  statute,  but  other  words  conveying  the  same  meaning 
may  be  used.     R.  S.  1881,  section  1737. 

In  2  Bishop  on  Criminal  Law,  section  333,  he  sug- 
gests, that  in  every  relation  on  which  embezzlement 
may  be  predicated,  the  position  of  the  person  embez- 
zling must  have  a  correlative;  that  is,  "there  can  not  be  a 
clerk  without  an  employer,  a  servant  without  a  master, 
ail  agent  without  a  principal.'' 

In  Gillett's  Criminal  Law,  supra,  citing  from  Wharton, 
the  author  says:  '*The  term  servant  may  include  em- 
ployes, •  *  *  cashiers,  collectors.  *  *  *  A 
person  has*  been  held  a  clerk  who  was  employed  to  keep 
accounts  and  to  pay  money  thereon.  *  *  *  The  word  em- 
ploye *  *  *  means  a  person  employed.  *  *  *  In  gen- 
eral, the  term  agent  designates  those  employments  where 
the  persons  exercising  them  are  not  under  the  immediate 
control  of  the  superior." 

Adopting  these  definitions,  and  applying  these  tests  of 
its  sufficiency,  we  think  the  indictment  sufficient  to  advise 
the  defendant  that  he  is  being  prosecuted  under  section 
1944,  supra. 

The  terms  in  the  charge,  "and  collector  of  William 
Ford  and  Braddock  McGregor,  for  the  collecting  and 
keeping  of  the  accounts  of  the  electric  light  bills  and  ac- 
counts due,''  etc.,  immediately  follow  and  are  used  in 
direct  connection  with  the  words  "employe,"  "clerk," 
and  "servant,"  and  explain  appellee's  ^peculiar  relation 
as  such.  If  the  language  quoted  could  be  treated  as 
surplusage,  the  motion  to  quash  should  not  prevail. 

By  statute,  "surplusage"  or  "repugnant  allegation" 
does  not  render  an  indictment  insufficient,  "when  there 
is  sufficient  matter  alleged  to  indicate  the  crime  and  per- 
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son  charged."  Clause  6,  section  1756,  R.  S.  1881;  State 
V.  McDonald,  106  Ind.  233;  Myers  v.  StaU,  101  Ind.  379; 
State  V.  Judy,  60  Ind.  138. 

It  is  a  general  rule,  irrespective  of  statute,  that  sur- 
plusage does  not  vitiate,  and,  to  aid  the  sense,  it  may  be 
rejected.     State  v.  Jvdy,  supra. 

Judgment  is  reversed,  with  instructions  to  the  circuit 
court  to  overrule  the  motion  to  quash  the  indictment. 

PUed  Oct.  17, 189S. 
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TJN80UNDNS88  OP  MiND. — Person  of  Unsound  Mind. — Care  for. — Com-  |J^  J^} 
pensation  for  Care. — Charge  Against  Ward^s  Estate. — Beasonableness 
of. — Question  of  Fact. — ^Where  the  guardian  of  a  person  of  unsound 
mind  makes  a  contract  with  another  for  the  boarding,  clothing  and 
caring  for  his  ward,  compensation  for  such  services  is  a  proper 
charge  against  the  ward's  estate,  and  the  reasonableness  of  such  a 
claim  is  a  question  for  the  court,  after  hearing  and  considering  the 
evidence. 

Sams. — Appearance. — Soto  Made. — Practice. — In  such  a  case,  the  ward 
can  only  appear  in  court  by  his  guardian,  and  any  papers  filed  in 
the  name  of  the  ward  alone  should  be  stricken  out  and  disregarded. 

From  the  Wayne  Circuit  Court. 

T.  J.  Study,  for  appellant. 
R.  A.  Jackson,  for  appellees. 

Howard,  J. — On  the  8th  day  of  July,  1857,  in  the 
Common  Pleas  Court  of  Wayne  County,  the  appellee 
Samuel  Hart  was  found  to  be  a  person  of  unsound  mind 
and  incapable  of  managing  his  own  estate,  and  one 
Isaac  Hart  was  duly  appointed  his  guardian. 

On  the  3d  day  of  April,  1863,  said  guardian  resigned. 
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and  on  the  5th  day  of  September,  1864,  one  John  Hart 
was  duly  appointed  guardian  of  said  appellee.  John 
Hart  continued  to  serve  as  such  guardian  until  Septem- 
ber 16, 1889,  when  he  died;  and,  on  September  18, 1889, 
the  appellee  Alonzo  Osborn  was,  by  the  Wayne  Circuit 
Court,  appointed  guardian. 

The  first  paragraph  of  the  complaint  states  that  from 
the  1st  day  of  October,  1864,  until  the  18th  day  of  Sep- 
tember, 1884,  the  appellant  kept,  boarded,  clothed,  did 
the  washing  for  and  took  care  of  the  said  Samuel  Hart, 
at  the  special  instance  and  request  of  the  guardian  of 
said  Samuel  Hart,  with  the  understanding  and  agree- 
ment with  said  guardian  that  appellant  should  be  paid 
and  compensated  for  so  doing,  by  said  guardian,  out  of 
the  estate  of  said  Samuel  Hart,  in  the  hands  of  his 
guardian;  that  during  said  time,  the  said  Samuel  Hart 
had  no  home  or  place  to  live  other  than  that  furnished 
him  by  appellant;  that  said  board,  care  and  other  serv- 
ices were  reasonably  worth  four  dollars  per  week, 
amounting  to  five  thousand  dollars,  which  is  due  and 
wholly  unpaid;  that  the  said  Samuel  Hart  has  an  estate 
in  the  hands  of  said  guardian,  of  the  value  of  nine 
thousand  dollars.  Demanding  judgment;  that  the  amount 
due  is  a  legal  and  valid  claim  against  the  estate  of  the 
appellee  Samuel  Hart,  and  that  the  appellee  Alonzo  Os- 
born, as  guardian,  be  ordered  to  pay  the  same  out  of  such 
estate. 

The  second  paragraph  of  the  complaint  makes  the  same 
statement  as  to  the  unsoundness  of  mind  of  Samuel  Hart, 
and  the  appointment  of  his  several  guardians,  and  avers 
that  at  no  time  since  he  has  been  under  guardianship, 
has  he  had  any  home  of  his  own;  that  he  has  been  in- 
capable of  performing  labor,  and  unable  to  earn  his  own 
living;  and  that  in  March,  1877,  at  the  special  instance 
and  request  of  the  said  John  Hart,  then  guardian,  and 
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upon  the  express  agreement  of  said  guardian  that  appel- 
lant should  be  paid  therefor,  the  appellant  took  the  said 
Samuel  Hart  into  his  own  house  and  furnished  him  all 
the  necessaries  of  life  from  that  time  until  the  18th  day 
of  September,  1889;  and  asking  that  the  amount  due  be 
adjudged  a  valid  claim  against  the  estate  of  Samuel  Hart, 
and  that  the  guardian,  Alonzo  Osborn,  be  directed  to  pay 
the  same  out  of  the  estate  in  his  hands. 

A  demurrer  was  sustained  to  each  paragraph  of  the 
complaint,  and  this  ruling  is  the  only  error  assigned  in 
the  appeal. 

Section  2551,  R.  S.  1881,  provides  that  "The  same 
duties  are  required  of  and  the  same  powers  granted  to 
guardians  of  persons  of  unsound  mind  as  are  required  of 
and  granted  to  guardians  of  minors,  so  far  as  the  same 
may  be  applicable." 

And,  in  section  2521,  of  the  same  statutes,  it  is  pror 
vided  that  it  shall  be  the  duty  of  every  guardian  of  any 
minor,  amongst  other  things,  'Ho  pay  all  just  dibts  due 
from  such  ward  out  of  the  estate  in  his  hands.'' 

The  rule  is,  that  a  guardian  is,  in  general,  personally 
liable  upon  his  contracts  made  in  relation  to  his  ward  or 
his  ward's  estate.  Clark  v.  Caaler,  Admr, ,  1  Ind.  243,  and 
notes;  Stevenson  v.  Bruce,  10  Ind.  397;  Levds,  Ouar,,  v. 
Edwards,  44  Ind.  333;  Elson  v.  Spraker,  100  Ind.  374; 
State,  ex  reL,  v.  Fitch,  113  Ind.  478;  Baker,  Guar.,  v. 
Groves,  1  Ind.  App.  522. 

A  plea  of  such  personal  liability,  however,  is  one  to  be 
interposed  in  favor  of  the  creditor  or  of  the  ward,  rather 
than  in  favor  of  the  guardian  himself.  The  creditor, 
having  contracted  directly  with  the  guardian,  may  look 
to  him,  personally,  for  the  payment  of  his  claim.  It 
may  likewise  be  insisted,  in  a  proper  case,  in  behalf  of 
the  ward,  that  the  contracts  of  the  guardian  were  not  in 
the  interests  of  the  estate,  and  so  the  creditor  may  be 
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compelled  to  look  solely  to  the  guardian  for  the  payment 
of  his  claim. 

But,  in  this  case,  the  question  is  not  whether,  under 
the  facts  stated  in  the  complaint,  the  appellant  might 
not  have  sought  and  obtained  a  personal  judgment 
against  John  Hart,  the  guardian  with  whom  he  had  en- 
tered into  contract  for  the  support  of  the  ward,  Samuel 
Hart.  The  question  is,  rather,  whether,  under  such  a 
state  of  facts  as  disclosed  in  the  complaint,  the  appellant 
has  a  just  claim  against  the  estate  of  Samuel  Hart,  which 
should  be  paid  by  the  appellee  Alonzo  Osborn,  present 
guardian,  out  of  the  said  estate  in  his  hands. 

It  would  seem  that  this  question  must  be  answered  in 
the  affirmative.  The  complaint  shows  the  furnishing  of 
necessaries  to  the  ward,  at  the  instance  and  request  of 
the  guardian,  with  promise  of  payment.  In  the  first 
paragraph,  it  is  averred  that  payment  was  to  be  made  out 
of  the  estate  of  the  ward;  and,  in  the  second  paragraph, 
it  is  simply  said  that  the  agreement  was  that  the  appel- 
lant "should  be  paid  therefor."  If,  without  the  order 
of  court,  without  necessity,  or  against  the  interests  of  his 
ward,  the  guardian  had  attempted  to  contract  debts 
against  the  ward's  estate,  we  should  have  a  different 
question  before  us.  But  the  guardian's  first  duty  was 
to  take  proper  care  of  his  ward,  and  furnish  him  a  suit- 
able home,  food,  clothing,  and  other  necessaries;  and  the 
value  of  such  supplies  is  a  proper  charge  against  the 
ward's  estate.  Whether  the  amount  named  in  the  first 
paragraph  of  the  complaint  is  a  reasonable  and  proper 
charge,  is  a  question  for  the  court,  after  hearing  and 
considering  the  evidence. 

A  person  of  unsound  mind,  even  without  a  guardian's 
contract,  would  be  liable  for  such  necessaries.  Fay  v. 
Burditt,  81  Ind.  433;  Copenrath  v.  Kienby,  83  Ind.  18; 
Woods  V.  Brovm,  Chiar.,  93  Ind.  164. 
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We  think,  therefore,  that  the  suit  was  properly  brought 
to  subject  the  ward's  estate  to  the  payment  of  whatever 
sum  the  court  should  find  due  for  necessaries  furnished 
the  ward  in  pursuance  of  the  agreement  made  with  his 
guardian;  and,  consequently,  that  the  demurrer  to  the 
complaint,  by  the  appellee  Alonzo  Osborn,  guardian, 
should  have  been  overruled.  Rooker  v.  Rooker,  Guar.,  60 
Ind.  550;  Kinsey  v.  State,  ex  rcL,  71  Ind.  32;  Stumph, 
Guar,,  V.  Ooepper,  76  Ind.  323;  Ray,  Rec,  v.  McGinnia, 
Ouar.y  81  Ind.  451;  Schouler  Domestic  Relations  (4th 
ed.),  section  337. 

The  appellee  Samuel  Hart,  being  of  unsound  mind, 
could  appear  only  by  his  guardian.  The  demurrer  filed 
in  his  name  should  be  stricken  out,  and  the  ruling 
thereon  disregarded. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  complaint,  by  the  appellee  Alonzo 
Osborn,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

FUed  Oct.  7, 1893. 


No.  16,222.  ; 

The  Elkhart  Cab  Works  Company  bt  al.  v.  Ellis 

ET  AL. 

Acnon.^Complaint.-^IHsmiasal  Without  Prejudice, — Estoppel.^Harm- 
less  Error i — JVhen  Bight  ofAcHon  Not  Defeated. — Where  two  actions 
between  the  same  parties  had  each  been  dismisBed  bv  the  plaintiff^ 
withoat  prejudice,  and  a  third  action  instituted,  the  plaintiff  is  not 
estopped  from  prosecuting  his  last  action  because  certain  allegations 
ttierein  are  repugnant  to  allegations  in  the  complaints  in  the  actions 
dismissed.  A  right  of  action  can  not  be  defeated  by  a  harmless 
error  of  the  plaintiff  in  instituting  his  action. 

From  the  Elkhart  Circuit  Court. 
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J,  H.  Baker f  F.  E.  Baker  and  C  W.  Miller ^  for  appel- 
lants. 

if.  D.  Wilson,  W.  J.  Davis  and  H.  G.  Wilson^  for  ap- 
pellees. 

Hackney,  J. — ^The  error  assigned  is  in  the  conclusions 
of  law  upon  the  facts  specially   found.     The  facts  so 
found  are,  in  substance,  as  follows:     On  the  1st  day  of 
December,  1881,  Jacob  B.  Ellis  and  others  owned  a  tract 
of  land  within  the  city  of  Elkhart,  and,  on  that  day,  con- 
veyed fifteen  acres  thereof  to  the  appellants,  for  the  con- 
sideration  alone  of  the  defeasance  stated  in  the  deed  of 
conveyance,  as  follows:     "This  deed  is  executed  on  con- 
dition that  if  the  grantee  or  her  grantee  or  assignees  shall 
at  any  time  within  three  years  from  this  date,  fail,  neg- 
lect or  refuse  to  use  said  real  dstate  for  the  manufacture 
of  cars,  for  the  term  of  six  consecutive  months  at  a  time, 
said  real  estate  shall  revert  to  the  grantors.     This  deed 
is  also  executed  upon  the  condition  that  none  of  said  real 
estate  shall  be  used  for  the  erection  of  tenant  or  resi- 
dence houses  within  fifteen  ( 15 )  years  from  this  date . ' ' 
The  deed  of  conveyance  was  recorded;  the  appellant  com- 
pany went  into  possession;  expended  $22,000  in  building 
and  machinery;  cast  3,000  car  wheels,  and,  on  the   3d 
day  of  July,  1882,  completed  one  hand  car.     On  said 
day,  said  company  had  become  insolvent,  and,  on   tlie  s 
10th  day  of  that  month,  all  of  its  property  was  seized 
upon  writs  of  attachment  in  favor  of  various  creditors, 
and  was  thereafter  sold  for  the  payment  of  its  debts. 
Since  July  10,  1882,  said  company  has  done  no  business 
whatever,  and  has  had  no  officer  residing  within    ttis 
State,  but  has,  ever  since  said  date,  wholly  abandoned 
said  fifteen  acres  for  all  purposes;  that  on  the  11th  day 
of  July,  1882,  said  grantors,  by  agent,  reentered  upon 
said  premises  and  demanded  of  the  secretary  and  treas- 
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urer  of  said  company,  the  only  officer  thereof  upon  the 
premises,  a  reconveyance  of  said  premises,  according  to 
the  conditions  in  said  deed,  and  by  reason  of  the  failure 
of  said  company  to  comply  with  said  conditions;  that 
said  agent  was  thereupon  informed  by  said  officer  that 
said  company  could  no  longer  perform  said  conditions, 
owing  to  its  insolvency,  but  that  he,  said  officer,  was  un- 
able to  deliver  possession  or  execute  a  deed  of  said  lands. 
Thereafter,  and  on  said  day,  appellees  filed  their  cause, 
No.  564,  against  said  company,  for  possession,  and  to 
quiet  the  title  to  said  lands,  under  said  oonditions  and 
the  alleged  failure  to  comply  with  said  conditions.  On 
September  30,  1882,  Charles  W.  Fish  became  receiver  of 
said  company,  without  the  consent  of  appellees,  and  he 
was  thereafter,  on  petition,  made  a  defendant  in  said 
cause  No.  564,  but  has  at  no  time  taken  possession  of 
said  lands,  nor  has  he  performed  any  act  as  receiver  ex- 
cepting the  defense  of  appellees'  several  suits.  In  the 
action  so  commenced,  a  demurrer  was  sustained  to  the 
complaint,  from  which  ruling  the  appellees  herein  ap- 
pealed to  the  Supreme  Court,  and  secured  a  reversal  for 
the  error  in  said  ruling.  Ellis  v.  Elkhart  Car  Works  Co., 
97  Ind.  247. 

On  the  28th  day  of  April,  1883,  the  appellees'  again 
entered  upon  said  premises  to  demand  possession  and  re- 
conveyctnce  because  of  the  breach  of  said  conditions,  but 
found  no  one  upon  the  premises  or  elsewhere  from 
whom  to  make  such  demand,  and  thereupon  they  as- 
serted their  right  to  possession  and  ownership  of  said 
premises.  Thereafter,  and  on  said  day,  appellees  herein 
commenced  another  action.  No.  928,  against  these  appel- 
lants, to  quiet  title,  and  for  damages,  and  while  the  same 
was  pending  it  was,  on  the  6th  day  of  March,  1886,  mu- 
tually agreed  between  the  parties  that  said  cause  No.  564 
should  be  dropped  from  the  docket  until  and  to  abide  the 
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final  disposition  of  No.  923.  Upon  a  trial  of  cause  No. 
923,  the  appellees  succeeded,  and  said  appellants  ap- 
pealed to  the  Supreme  Court,  where  said  judgment  was 
reversed  for  a  clerical  error  found  in  the  complaint  (Elk- 
hart Car  Works  Co,  v.  Ellis,  113  Ind.  215),  and,  by  di- 
rection of  the  Supreme  Court,  said  judgment  was  ar- 
rested. Thereafter,  on  March  7,  1888,  said  causes,  No. 
564  and  No.  923,  were  dismissed,  without  prejudice,  and 
later,  on  the  same  day,  appellees  again  reentered  upon 
said  premises  for  the  purpose  of  demanding  possession 
and  reconveyance  of  said  lands,  but  again  found  no  one 
from  whom  to  make  such  demand,  and  they  again  as- 
serted their  claim  of  ownership  to  said  lands,  and  there- 
after, by  leave  of  the  proper  court,  brought  this  action, 
No.  2818. 

It  is  further  found,  that  from  July  11, 1882,  said  John 
W.  Ellis  had  been  in  possession  of  said  lands  for  the 
purpose  of  taking  care  of  the  same  until  the  title  could 
be  finally  adjudged,  and  that  he  has  paid  the  taxes  th.ere- 
on;  that  the  said  fifteen  acres  were  at  no  time  separated 
and  fenced  apart  from  the  other  portions  of  appellees' 
farm,  but  while  occupied  by  said  company  were  used  by 
appellees,  and  during  the  last  three  or  four  years  they 
have  ploughed  and  used  parts  of  them  for  a  garden 
patch.  At  all  times  since  April  28,  1883,  appellees  have 
claimed  the  right  to  be  in  possession  of  said  fifteen  acre 
tract  on  account  of  the  condition  in  said  deed,  the  fail- 
ure of  the  company  to  comply  therewith,  and  because  of 
said  abandonment  thereof. 

It  is  further  found  that  neither  of  the  appellees,  at  any 
time,  ever  deforced  from  said  premises  said  car  works 
company,  or  any  one  representing  said  company,  nor 
have  they  at  any  time  or  in  any  manner  interfered  with 
the  occupancy,  use,  or  control,  by  said  company  or  any 
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one  acting  for  it,  of  said  lands  further  than  as  herein 
found. 

Said  lands  are  worth  $6,000,  independent  of  the  build- 
ings, which  buildings  have  gone  into  decay,  and  are  of 
Uttle  value,  if  any. 

Since  the  28th  day  of  April,  1883,  no  suit  has  ever 
been  brought  for  the  breach  of  said  conditions,  and  no 
judgmcHt  in  favor  of  the  appellants  was  ever  rendered 
on  a  trial  of  the  merits. 

It  is  concluded  that,  as  a  question  of  law  upon  said 
facts,  appellees  are  entitled  to  possession,  and  to  have 
their  title  to  said  lands  quieted. 

The  appellants  insist  that  the  pendency  of  cause  No. 
564,  and  the  claim  therein  that  the  forfeiture  occurred 
on  the  11th  day  of  July,  1882,  estopped  the  appellees  to 
bring  any  other  action  claiming  the  forfeiture  at  some 
later  date,  during  the  pendency  of  said  action. 

It  will  be  seen  that  no  action  was  pending  when  this 
cause  was  instituted,  and  no  recovery  had  ever  been  se- 
cured, or  trial  had,  upon  the  merits  of  the  controversy 
between  the  parties.  Causes  No.  564  and  No.  923  had 
been  dismissed  without  prejudice,  before  the  complaint 
herein  was  filed.  The  issue  was  made  by  general  denial 
to  a  complaint  asserting  a  forfeiture  by  failure  to  make 
cars  during  each  period  of  six  months  from  the  1st  day 
of  December,  1881,  up  to  December  1st,  1884.  No  plea 
of  former  adjudication  or  other  action  pending  was  filed, 
and  no  issue  of  estoppel  was  tendered. 

In  the  first  action,  the  court  finds,  and,  we  believe, 
correctly,  that  the  appellees  stated  in  their  complaint  a 
good  cause  of  action,  and  that  the  circuit  court  erred  in 
sustaining  appellants'  demurrer  to  it.  The  second  action 
failed  because  the  complaint  erroneously  stated  the  date 
of  the  alleged  reentry  as  preceding  the  date  of  the  breach 
Vol.  135—14 
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of  the  condition  subsequent,  as  found  by  the  court.  The 
case,  as  reported  in  113  Ind.  215,  supra,  is  in  harmony 
with  that  finding.  This  court,  in  that  case,  intimated  that 
if  it  should  appear  that  the  reentry  preceded  the  breach  of 
the  condition  subsequent,  and  that  if  it  further  appeared 
that  by  such  reentry  such  breach  was  inevitable,  the 
grantors  could  not  regain  the  estate.  There,  only  a  ques- 
tion of  pleading  was  in  review,  while  here,  it  appears 
that  the  demand  and  reentry  were  both  long  after  the 
breach,  and  there  is  no  finding  that  any  claim  of  the  ap- 
pellees precipitated  the  appellants'  failure  on  the  breach 
of  the  condition  subsequent.  We  must,  therefore,  pre- 
sume against  the  existence  of  any  such  fact. 

It  is  earnestly  urged,  that  the  assertion  of  antagonistic 
claims  as  to  the  time  of  the  forfeiture  precludes  the  ap- 
pellants; that  having,  in  the  first  cause,  alleged  the 
breach  on  the  11th  day  of  July,  1882,  they  can  not  now 
allege  and  recover  upon  a  later  breach;  that  to  permit 
such  a  course  would  give  sanction  to  the  practice  of 
"blowing  hot  and  cold  in  the  same  breath.''  We  are 
aware  of  the  rule,  in  support  of  which  appellants'  au- 
thorities stand,  that  one  may  not  recover  upon  one 
theory  or  upon  one  construction  of  his  contract,  and  then 
repudiate  the  recovery  and  his  own  construction  of  the 
contract,  and  pursue  another  remedy  or  a  different  con- 
struction of  the  same  contract.  As  was  said  in  Birch  v. 
Wright y  1  T.  R.  378,  it  ''would  be  blowing  both  hot  and 
cold  at  the  same  time  by  treating  the  possession  of  the 
defendant  as  that  of  a  trespasser  and  that  of  a  lawful  ten- 
ant during  the  same  period." 

So,  in  Jones  v.  Carter,  15  M.  &  W.  718,  the  lessor 
sued  in  ejectment  on  the  ground  of  alleged  forfeiture  of 
the  lease,  and,  pending  that  action,  sued  for  rents  sub- 
sequently accruing  under  the  lease.     Nothing  is  clearer 
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than  that  he  could  not  at  one  time  stand  upon  the  for- 
feiture and  enforce  the  lease  in  its  fullest  effect. 

These  cases,  and  others  of  the  class,  are  not  in  point 
here,  as  it  appears  that  the  appellees  occupy  no  such  in- 
consistent positions.  To  give  full  effect  to  the  rule 
sought  to  be  here  enforced  would  establish  such  narrow 
technicality  in  pleading  that  to  pursue  an  erroneous 
remedy,  without  recovery  and  without  detriment  to  the 
adversary,  would  involve  the  loss  of  the  proper  remedy 
and  the  reaping  of  a  rich  harvest  by  the  adversary  whose 
liability  is  defeated  by  the  harmless  mistake  of  the  claim- 
ant. Fortunately,  our  code  has  more  liberal  objects,  and 
the  practice  tolerates  no  such  harsh  penalties  for  the  in- 
advertences' and  mistakes  of  the  pleader. 

We  find  no  error  for  which  reversal  should  be  had, 
and  the  judgment  of  the  lower  court  is  affirmed. 

Filed  May  11, 1893 ;  petition  for  a  rehearing  overroled  Oct.  18, 1893. 


No.  16,392. 

Pitts  v.  Jackson  et  al. 


Notice. — AffldavUfor  PublicaHon. — Sssentials. — Specific  Cause  for  Pub- 
lication. — A  Statutory  Proceeding. — Beview  of  Judgment, — Notice  by 
pablication,  in  the  practice  in  this  State,  can  only  be  made  by  virtue 
of  the  statute ;  and  ^e  affidavit  for  publication  must  state  some  one 
of  the  specific  causes  for  publication  named  in  the  statute,  or  it  will 
be  defective.  The  statute  does  not  contemplate  a  full  statement  of 
the  cause  of  action  in  the  affidavit,  but  it  does  contemplate  a  state- 
ment of  the  nature  otthe  action.  Where  an  affidavit  for  publication 
is  defective,  a  decree  based  thereon  is  not  void,  but  is  erroneous, 
and  subject  to  review. 

From  the  White  Circuit  Court. 

W.  8.  Eariman  and  W.  H.  HamelUy  for  appellant. 
E.  B.  Sellers  and  W.  E.  Uhlf  for  appellees. 
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Coffey,  J. — On  the  24th  day  of  February,  1890,  the 
appellant  commenced  an  action  in  the  White  County 
Circuit  Court,  against  the  appellees  and  others,  to  quiet 
title  to  the  land  described  in  the  complaint  in  this  case, 
and  for  the  purpose  of  having  certain  taxes  paid  by  him 
declared  a  lien  on  the  land. 

The  complaint  consisted  of  two  paragraphs,  the  first 
being  in  the  ordinary  form  of  a  complaint  to  quiet  title. 
The  second  paragraph  was  based  upon  a  tax  deed,  and 
prayed  that  if  such  deed  was  found  to  be  insufficient  to 
convey  title  the  amount  paid  by  the  appellant  at  the 
tax  sale  and  subsequent  taxes  paid  by  him  might  be 
ascertained  and  declared  a  lien  upon  the  land,  and  such 
lien  foreclosed. 

At  the  time  of  filing  the  complaint,  the  appellant  also 
filed,  in  open  court,  an  affidavit  showing  that  the  appel- 
lees were  nonresidents  of  the  State,  upon  which  the 
court  ordered  notice  to  the  appellees  by  publication. 

At  the  ensuing  term  of  court,  the  appellant,  after  filing 
proof  of  publication,  obtained  a  finding  of  the  amount 
of  taxes  paid  by  him  and  a  decree  declaring  the  same  a 
lien  on  the  land,  and  ordering  the  same  sold  for  its  pay- 
ment. 

This  action  was  brought  by  the  appellees,  against  the 
appellant,  to  review  the  proceedings  and  decree  in  that 
case.  The  complaint  alleges  that  there  is  manifest  error 
in  such  proceedings  and  decree  in  this:  that  the  affidavit 
upon  which  publication  was  ordered  and  made  was  not 
sufficient  to  warrant  such  publication,  and  that  the  no- 
tice issued  and  published  was  not  sufficient. 

Omitting  the  caption  and  the  jurat,  the  affidavit  upon 
which  publication  was  ordered  and  made,  is  as  follows: 

"W.  H.  Hamelle,  being  duly  sworn,  upon  his  oath 
says,  that  he  is  one  of  the  attorneys  for  the  plaintiff  in 
the  above  entitled  cause;  that  said  cause  is  in  relation  to 
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real  estate  situate  in  White  county,  Indiana,  and  that 
the  following  named  defendants  are  all  necessary  parties 
to  said  action,  to  wit:  ♦••*♦*♦  and  all  of  said  de- 
fendants are  nonresidents  of  the  State  of  Indiana  at  this 
time,  and  further  affiant  says  not." 

The  statute  upon  the  subject  of  publication  (Elliott's 
Supp.,  section  1)  provides  that  the  clerk,  by  order 
of  the  court  if  in  session,  or  in  vacation  without  such 
order,  shall  cause  notice  of  the  pendency  of  an  action  by 
publication: 

^^  Third.  Where  the  defendant  is  not  a  resident  of  the 
State,  and  the  cause  of  action  is  founded  upon  or  con- 
nected with  a  contract,  or  arises  from  a  duty  imposed  by 
law,  in  relation  to  real  estate  in  this  State,  or  the  subject 
of  the  action  is  to  enforce  or  discharge  a  lien,  or  to  ob- 
tain a  divorce,  or  to  try  and  determine,  or  quiet  the  title 
to,  or  possession  of  real  estate  or  any  interest  therein,  or 
to  enforce  the  collection  of  any  demand  by  proceedings 
in  garnishment  or  attachment,  or  where  the  object  is  to 
obtain  a  review  of  a  judgment,  or  to  procure  a  new  trial, 
or  to  set  aside  a  judgment,  or  enforce  satisfaction  of  a 
judgment  or  mortgage,  or  set  aside  an  entry  of  satisfac- 
tion of  a  judgment,  mortgage  or  other  lien,  or  to  set 
aside  a  sale  of  real  estate,  or  to  set  aside  a  return  of  the 
sheriff  on  an  execution  or  other  writ." 

There  having  been  filed  an  affidavit  for  publication 
and  publication  made  thereon,  which  affidavit  and  pub- 
lication were  adjudged  by  the  White  Circuit  Court  to  be 
sufficient,  the  decree  rendered  by  the  court  on  the  merits 
of  the  cause  is  not  void.  Brown  v.  Gohle,  97  Ind.  86; 
Quarl  V.  Ahheit,  102  Ind.  233;  Hume  v.  Conduitt,  76  Ind. 
598;  Munceyy,  Joest,  Treas.,  74  Ind.  409;  Chicago,  etc, 
R,  PT.  Co,  V.  Sutton,  130  Ind.  405. 

This,  however,  is  a  direct  attack  upon  the  decree,  by 
way  of  review,  and  the  question  presented  is  not  a  ques- 
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tion  as  to  whether  the  decree  is  void,  but  the  question 
for  our  decision  is  this:  Did  the  court  err  in  adjudging 
the  affidavit  sufficient  to  warrant  notice  to  be  given  the 
appellees  by  publication? 

It  is  contended  by  the  appellant  that  it  was  sufficient 
to  allege  in  the  affidavit  that  the  action  was  in  relation 
to  real  estate,  while  it  is  contended  by  the  appellees  that, 
in  order  to  render  the  affidavit  sufficient,  it  should  have 
been  stated  therein  that  the  cause  of  action  related  to  a 
duty  imposed  by  law  in  relation  to  real  estate,  or  that  it 
was  to  enforce  a  lien  against  real  estate,  or  to  quiet  title 
to  real  estate,  or  some  other  one  of  the  specific  grounds 
for  publication  mentioned  in  the  statute. 

In  the  case  of  Hamilton  v.  Barricklow,  96  Ind.  398, 
an  affidavit  for  publication  similar  to  the  one  now  be- 
fore us  was  held  to  be  sufficient,  but  that  ruling  was 
based  on  section  382,  R.  S.  1876,  which  is  different  in 
some  respects  from  our  present  statute.  That  statute 
provided  that  publication  might  be  made  when  an  affi- 
davit was  filed  showing  that  a  cause  of  action  existed 
against  any  nonresident  defendant  who  was  a  necessary 
party  to  an  action  in  relation  to  real  estate.  The  affi- 
davit in  the  case  cited  substantially  followed  the  lan- 
guage of  the  statute  then  in  force. 

But  in  the  revision  of  1881,  R.  S.  1881,  section  318, 
the  general  language  used  in  the  former  statute  was 
omitted  and  in  its  stead  the  specific  grounds  for  publica- 
tion are  set  forth.  We  can  not  say  that  an  action  in  re- 
lation to  real  estate  might  not  be  instituted  in  which 
none  of  the  causes  for  publication  named  in  the  statute 
existed. 

If  such  an  action  should  be  instituted,  of  course  the 
defendants  thereto  could  not  be  notified  by  publication, 
for  it  is  by  virtue  of  the  statute  alone  that  publication 
under  our  practice  can  be  made.     We  think  that  under 
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our  present  statute  the  affidavit  for  publication  should 
state  some  one  of  the  specific  causes  for  publication 
named  in  the  statute,  otherwise  it  would  be  defective. 

The  affidavit  and  publication  should  notify  the  de- 
fendant' of  the  nature  of  the  action  against  him,  for  it 
would  be  unreasonable  to  hold  that  a  foreclosure  could 
be  had   on  an  affidavit  and  publication  stating  that  the 
purpose  of  the  suit  was  to  obtain  a  divorce,  or  to  obtain 
any  relief  other  than  that  sought  in  the  complaint.    The 
change  made  in  the  statute  by  the  revision  of  1881  was 
doubtless  intended  to  secure  to  the  defendant  notice  of 
the  nature  of  the  action  against  him,  which  can  not  be 
accomplished  without  stating  it  in  the  affidavit  and  no- 
tice. 

The  statute  does  not  contemplate  a  full  statement  of 
the  cause  of  action  in  the  affidavit,  but  it  does  contem- 
plate, we  think,  a  statement  of  the  nature  of  the  action, 
to  the  end  that  it  may  be  known  whether  it  is  a  case  in 
^hich  publication  is  authorized,  and  in  order  that  the 
^^fendant  may  be  informed  as  to  the  nature  of  the  suit 
SLgainst  him  which  he  is  required  to  defend.     Field  v. 
Jf alone,  102  Ind.  251. 

The  affidavit  before  us  is  defective,  we  think,  in  that 
it  fails  to  state  any  one  of  the  statutory  grounds  for  pub- 
lication, and  the  court,  when  it  adjudged  it  sufficient  and 
ordered  publication  issued  thereon,  erred.  For  this  rea- 
^o^,  the  decree  based  thereon,  while  not  void  and  subject 
7^  Collateral  attack,  was  nevertheless  erroneous  and  sub- 
J^ct  to  review. 

It   follows,  from  what  we  have  said,  that  the  circuit 
^curt  of  White  county  did  not  err  in  overruling  the  de- 
^^rrer  of  the  appellant  to  the  complaint  in  this  case^ 
Judgment  affirmed. 

^led  Oct.  31,  1893. 
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No.  16,896. 

Monahan  v.  The  State. 

Criminal  Law. — Plea  of  Guilty, — BepreaentfUions  as  to  Sentence. — 
When  not  Error  to  Befuse  Leave  to  WitMrato  Such  Plea. — Where  a 
defendant  in  a  criminal  action  was  informed,  by  a  stranger  to  the 
coarti  that  three  of  his  associates  in  the  alleged  crime  had  pleaded 
guilty,  and  that  their  sentences  were  suspended  during  good  be- 
havior, and  that  if  the  defendant  would  plead  guilty  he  would 
probably  receive  the  same  judgment,  and  that  acting  upon  such 
representation,  the  defendant  pleaded  guilty,  and  the  judge  took 
the  case  under  advisement  from  December  23d,  1892,  until  January 
2d9 1893,  when  the  defendant  was  brought  into  court  for  sentence, 
and  the  court  stated  to  defendant  that  he  had  concluded  to  fix  his 
punishment  at  commitment  in  the  reform  school,  and  the  court 
then  announced  that  if  any  one  present  desired  to  interpose 
in  behalf  of  the  defendant,  an  opportunity  would  be  given  to  do 
so,  but  no  steps  having  been  taken,  the  court  passed  the  sen- 
tence as  announced, — ^the  defendant  can  not  thereafter,  as  a  matter 
of  right,  have  the  judgment  set  aside,  and  obtain  leave  to  withdraw 
his  plea  of  guilty,  such  action  being  in  the  sound  discretion  of  the 
court,  the  court  having  given  the  defendant  his  due  rights  and  op- 
portunities. 

From  the  Elkhart  Circuit  Court. 

L.  Charriberlain  and  P.  L.  Turner,  for  appellant. 
A.  G.  Smith,  Attorney-General,  and  E.  E.  Mummert, 
for  the  State. 

Hackney,  J. — ^The  record  discloses  that  the  appellant 
and  others  were  charged  with  stealing  nine  cartoons  of 
chewing  gum;  that  three  of  his  associates  were  arraigned 
before  the  defendant  was  taken  into  custody,  and  upon 
their  pleas  of  guilty  the  sentence  was  suspended  during 
good  behavior;  that  while  appellant  and  others  were  en 
route  to  the  county  seat  to  answer  said  charge  they  were 
informed  of  the  plea  and  the  judgment  against  said  three 
associates,  and  they  were  then  told,  by  one  having  no 
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authority  to  speak  for  the  court  or  its  officers,  that  they 
would  probably  receive  the  same  judgment. 

Upon  arraignment,  they  entered  pleas  of  guilty.  The 
appellant  was  remanded  to  the  county  jail,  with  the  sug- 
gestion of  the  court  that  time  would  be  taken  to  consider 
and  determine  what  punishment  should  be  inflicted,  and 
with  the  advice  from  the  court  that  the  plea  of  guilty 
might  be  withdrawn  at  any  time  before  sentence. 

This  proceeding  was  on  the  23d  day  of  December,  1892, 
and  no  other  steps  were  taken  until  January  2d,  1893, 
when  the  appellant  was  taken  into  court  for  sentence 
upon  said  plea,  and  the  court  stated  to  him  that  it 
had  been  concluded  that  the  punishment  should  be  by 
commitment  to  the  reform  school  for  boys.  It  was  then 
announced  by  the  court  that  if  any  one  present  desired 
^  interpose  in  behalf  of  the  defendant  an  opportunity 
I  ^^oulc[  be  given  to  do  so.     This  information  was,  at  the 

i  ^^^ction  of  the  presiding  judge,  given  to  the  mother  of 

^?^^llant,  then  in  the  court  room.  After  this  unusual 
^^xz^rtunity  for  the  withdrawal  of  the  plea  of  guilty,  and 
^^y^'xr  the  announcement  that  the  punishment  should  be 
by"  <^ommitment,  and  before  sentence,  an  opportunity  ex- 
ist>i  :«:n.  g  to  withdraw  the  plea  and  no  such  steps  having 
b^^ :»::».  taken,  the  court  passed  the  sentence  so  committing 
tb-^^    ^tppellant. 

the  4th  day  of  January,  1893,  the  appellant's  coun- 
Jed  in  his  behalf  a  motion  to  set  aside  the  judg- 
^^^^^=^t  and  for  leave  to  withdraw  his  plea  of  guilty  and 
^^"**^x  a  plea  of  not  guilty. 

J-C*liis  motion  alleged,  that  he  was  not  guilty  of  the 

^^-^'^•^^cxe  charged;  that  he  had  been  induced  by  the  state- 

^^^■^"t  of  the  party  who,  as  before  stated,  told  the  appel- 

"*^^   that  the  judgment  would  probably  be  the  same  as 

^^•t;   against  his  associates;  that  he  was  young  and  ig- 

^^^ir^tnt  of  the  effect  of  the  plea  of  guilty,  and  believed 
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that  sentence  would  be  suspended  as  in  the  case  against 
his  said  associates. 

Evidence  was  heard  upon  the  motion,  and  it  clearly 
justified  the  conclusion  that  the  appellant  was  guilty  of 
the  larceny  charged,  and  there  was  evidence  from  which 
the  court  might  reasonably  hold  that  no  false  representa- 
tions were  made  to  him  and  no  inducements  offered  to 
plead  guilty  to  said  charge. 

The  character  of  the  boy's  mother,  the  conduct  of  the 
boy  while  in  jail,  and  a  conflict  in  the  evidence  as  to 
statements  made  out  of  court,  contrary  to  his  evidence  in 
court,  of  the  party  who  was  alleged  to  have  induced  the 
plea  of  guilty  upon  the  assurance  of  a  suspended  sen- 
tence, are  involved  in  the  record,  but  are  either  not  ques- 
tions necessary  for  us  to  consider  or  are  questions  settled 
by  the  trial  court  upon  the  weight  of  the  evidence,  and 
not  subject  to  review. 

Both  sides  concede  that  the  right  to  withdraw  the  plea 
of  guilty  was  to  be  exercised  within  the  discretion  of  the 
court,  and  that  if  there  is  an  abuse  of  such  discretion 
this  court  should  review  the  action.  But  if  no  such 
abuse  is  shown,  this  court  will  not  review  the  action. 

This  concession  is  affirmed  by  the  case  of  Myers  v. 
Statey  115  Ind.  554,  cited  by  the  appellant  as  authority 
for  the  contention  that  an  abuse  of  discretion  has  been 
shown  in  the  case  before  us. 

That  case  shows  a  materially  different  state  of  facts 
from  that  existing  in  this  case.  The  defendant  there 
was  innocent  of  the  charge,  was  poor  and  unable  to  em- 
ploy counsel  to  defend  it;  he  was  deceived,  by  the  sheriff 
and  the  prosecuting  attorney,  by  false  representations 
that  his  sentence,  if  he  pleaded  that  he  was  guilty  of  the 
charge,  should  be  but  two  years,  while  that  given  upon 
his  plea  was  ten  years.  The  sheriff  and  prosecuting  at- 
torney were  officers  of  the  court,  and  persons  from  whose 
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official  positions  those  of  ordinary  intelligence  might 
very  reasonably  suppose  could  secure  the  promised  sen- 
tence. 

There  it  was  evident  that  the  plea  had  been  induced 
by  fraud  and  misrepresentation,  and  that  an  innocent 
man  had  been  unjustly  punished.  Here  the  defendant 
was  clearly  guilty  of  the  larceny,  and  he  had  not  been 
the  victim  of  fraudulent  inducements  in  entering  his  plea; 
he  had  ample  opportunity  to  withdraw  the  plea  after 
having  knowledge  that  he  would  receive  punishment, 
and  after  being  told  by  the  judge  presiding  that  the  pun- 
ishment would  be  by  commitment  to  the  reform  school. 
The  age,  intelligence,  and  surroundings  of  the  appellant 
were  before  the  trial  court,  and  all  of  the  facts  were  pre- 
sented and  there  considered,  where  the  witnesses  and  the 
appellant  would  be  regarded  and  their  statements  weighed 
with  better  opportunities  for  ascertaining  the  ti^uth  than 
is  afforded  us  by  the  record. 

The  trial  judge  acted  with  unusual  care  to  avoid  in- 
flicting a  punishment  without  giving  the  appellant  a 
fair  opportunity  not  only  to  know  the  extent  of  punish- 
ment contemplated,  but  to  withdraw  his  plea  and  contest 
the  charge.  If  pleas  may  be  entered  and  acted  upon  by 
the  courts,  and  if  defendants  therein  are  displeased  with 
the  punishment  inflicted,  and  may,  for  slight  cause  or 
false  claim,  set  aside  the  judgments,  the  only  final  dis- 
position of  such  causes  will  be  by  trials  upon  pleas  of 
not  guilty. 

We  can  not  adopt  a  rule  that  pleas  of  guilty  may  stand 
where  the  punishment  pleases  the  criminal,  but  may  not 
stand  if  he  is  displeased  and  will  deny  the  guilt  he  has 
already  confessed.  Nor  can  we  conclude  that  the  state- 
ments of  a  stranger  to  one  charged  with  crime,  as  to 
what  punishment  will  be  inflicted  on  such  charge,  shall 
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be  sufficient  to  set  aside  the  judgment,  when  the  punish- 
ment inflicted  is  not  that  supposed. 

The  appellant  was  in  the  sixteenth  year  of  his  age 
when  the  proceedings  were  had  in  the  trial  court,  and 
the  record  does  not  disclose  that  he  was  less  informed  as 
to  his  rights  than  could  have  been  expected  from  one  of 
that  age. 

The  trial  court  was  in  a  position  to  judge  of  his  in- 
telligence and  this  court  is  not,  and  we  can  not  presume 
against  the  judgment  of  the  trial  court  upon  that  question. 

The  judgment  is,  in  all  things,  affirmed. 

Filed  Oct.  21,  1893. 
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No.  15,753. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  and  The  Chicago  and  Indiana  Coal  Rail- 
way Company  v.  Smoot. 

AasiONMSNT  OF  Erbobs. — Joint  Aasignment  of  Separate  Bulinga  on  Sep- 
arate  Demurrers  and  Motions  by  liferent  Parties, — Presents  no  Ques' 
tion, — Joinder  in  Error. —  Waiver, — Where  appellants  jointly  assign 
as  error  the  rulings  on  the  separate  demarrers  of  each  to  the  com- 
plaint, and  the  separate  motion  for  a  new  trial  of  each,  such  an  as- 
signment presents  no  question  for  the  decision  of  the  appellate  tri- 
bunal ;  and  such  defect  is  not  waived  by  a  joinder  in  error. 

Opinion  on  motion  for  rehearing  by  Dailey,  J. 

From  the  Newton  Circuit  Court. 

E,  C,  Field,  W.  S,  Kinnan  and  S.  H.  Spooner,  for  ap- 
pellant. 

C.  B.  Stuarty  W,  V,  Stuart  and  E,  P.  Hammond^  for 
appellee. 

Olds,  J. — ^This  is  an  action  by  the  appellee,  against  the 
appellants,  to  recover  damages  resulting  from  an  injury 
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received  at  the  station  at  Fair  Oaks,  in  Jasper  county, 
Indiana. 

The  railro€uls  of  the  appellants  connect  at  this  point, 
and  they  jointly  maintain  the  station.  The  station  house, 
including  waiting  room,  ticket  office,  etc.,  is  situate  be- 
tween the  two  railroads.  There  was  a  door  in  the  east 
side  of  the  waiting  room,  and  one  in  the  west  side,  op- 
posite that  in  the  east  side. 

The  west  door  opened  into  a  dangerous  pitfall,  as  al- 
leged, and,  on  the  evening  the  appellee  received  the  in- 
jury, he  came  to  Fair  Oaks  on  one  road  and  was  going 
out  on  the  other  in  the  course  of  the  evening.  His  wife 
was  with  him,  and  was  going  to  the  house  of  a  friend  at 
that  place  to  remain  until  he  returned  on  the  following 
day,  and  they  stepped  into  the  waiting  room  at  the  east 
door  to  wait  until  the  train  they  came  on  had  departed, 
as  they  desired  to  cross  the  track,  and  appellee  was  then 
going  to  accompany  his  wife  to  her  destination.  It  was 
dark,  and  the  station  house  was  not  lighted,  and  he  could 
not  see  the  dangerous  pitfall,  and  he  knew  nothing  about 
it.  The  west  door  was  open,  and  he  stepped  out  at  it  to 
see  if  the  train  had  departed,  when  he  fell  into  the  pit- 
fall and  was  injured. 

The  appellant.  The  Chicago  and  Indiana  Coal  Railway 
Company  filed  a  separate  demurrer  to  the  complaint,  and 
the  same  was  overruled,  and  it  excepted. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  also  filed  a  separate  demurrer  to  the  complaint, 
which  was  overruled,  and  it  excepted. 

Then  each  filed  separate  answers  in  denial.  There  was 
a  trial,  and  a  verdict  and  judgment  for  appellee  for  $5,- 
000. 

Appellants  filed  a  separate  motion  for  a  new  trial,  which 
was  overruled,  and  appellants  excepted. 
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The  appellants  jointly  assign  error,  in  this  court,  on 
the  rulings  of  the  court  aforesaid. 

Thus,  it  will  be  seen  that  the  rulings  of  the  court  were 
made  on  the  separate  demurrers  and  motions  of  the  appel- 
lants, while  errors  on  such  rulings  are  jointly  assigned. 

The  appellants  jointly  assign  as  error  the  rulings  on 
the  separate  demurrers  of  each  to  the  complaint,  and  the 
separate  motion  for  a  new  trial  of  each.  Thai  such  an  as- 
signment of  error  presents  no  question  for  the  decision 
of  this  court,  has  been  repeatedly  decided  by  this  court, 
and  must  now  be  regarded  as  settled  law. 

In  Arhuchle  v.  Swim,  123  Ind.  208,  it  was  said:  "An 
assignment  of  error,  like  a  complaint,  must  cussign  an 
error  which  is  available  in  favor  of  all  who  join  in  the 
assignment.'' 

The  same  rule  is  held  in  Sparklin  v.  Wardens,  etc.. 
Si,  James'  Church,  119  Ind.  535,  and  there  are  numerous 
other  decisions  of  this  court  holding  the  same  rule,  and 
which  are  cited  in  support  of  the  decisions  we  have 
herein  referred  to. 

Under  this  .well  settled  rule,  we  must  hold  that  no 
question  is  presented  by  the  record. 

The  judgment  is  affirmed. 

Filed  March  29,  1893. 

On  Petition  for  a  Rehearing. 

Dailey,  J. — ^We  have  examined  appellants'  petition 
and  the  authorities  cited,  with  some  degree  of  care. 
Appellants  urge,  in  the  first  place,  that  the  appellee,  by 
his  joinder  in  error,  waived  the  objection  that  the  assign- 
ment of  errors  did  not  present  any  question  for  the  de- 
cision of  the  court.  The  authorities  draw  a  distinction 
between  a  motion  to  dismiss  an  appeal  on  the  ground  of 
want  of  proper  parties,  defects  in  the  clerk's  certificate, 
etc.,  and  an  insistence  on  an  affirmance  because  the  rec- 
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cord  does  not  properly  present  the  questions  relied  on  as 
error.  Such  motion  to  dismiss  must  precede  the  joinder 
in  error,  or  it  will  be  thereby  waived.  The  authorities 
cited  by  appellants,  in  their  brief  on  petition  for  a  re- 
hearing, go  to  the  point  that  after  joinder  in  error  it  is 
too  late  to  move  to  dismiss  the  appeal  for  informalities 
which  could  only  be  taken  advantage  of  by  that  motion. 
By  joining  in  error,  the  appellee  does  not  waive  his  right 
to  urge  any  matter,  apparent  upon  the  face  of  the  record, 
which  entitles  him  to  an  affirmance  of  the  judgment. 
He  may  insist  that  the  judgment  should  be  affirmed  be- 
cause the  assignment  of  errors  presents  no  question  for 
the  consideration  of  the  court,  and,  also,  even  if  it  shall 
be  found  that  such  questions  are  presented  by  the  record, 
there  is,  in  fact  and  in  law,  no  error  in  the  record.  In 
such  case,  if  the  court  find  that  the  alleged  errors  are  not 
properly  presented,  it  has  nothing  to  do  but  to  affirm  the 
judgment. 

The  appellee's  original  brief,  in  this  case,  was  on  file 
nineteen  months  before  the  judgment  of  this  court  was 
rendered  affirming  the  judgment  of  the  court  below,  in 
which  he  contended  that  the  assignment  of  error  pre- 
sented no  question,  and  cited  several  authorities  fully 
sustaining  his  position.  The  position  of  appellee  was 
well  taken,  and  had  counsel  made  proper  application  be- 
fore the  decision  was  rendered,  the  court  would  have 
permitted  them  to  amend  their  assignment  of  errors. 
A  rehearing  can  not  be  granted  to  enable  them  to  make 
such  amendment.  Elliott's  App.  Proced.,  section  556. 
A  joinder  in  error  waives  only  such  objections  as  may 
be  reached  by  a  motion  to  dismiss.  Elliott's  App. 
Proced.,  section  406,  and  cases  there  cited. 

In  section  404,  supra,  the  learned  author  says:  "The 
common  plea,  or,  as  we  call  it,  and  as  it  is  generally 
called  elsewhere,  the  common  joinder  is;    'There  is  no 
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error  in  the  record  or  proceedings.'  This  plea,  or  an- 
swer, is  in  the  nature  of  a  demurrer.  It  admits  all  that 
is  properly  part  of  the  record,  and  presents  an  issue  of 
law.  Under  the  old  rules  it  did  not  admit  errors  that 
Vere  ill-assigned.'  Some  of  our  decisions  *  *  hold  that 
errors  not  accurately  assigned  are  admitted,  but,  cer- 
tainly, what  can  not  be  assigned  as  error  is  not  confessed 
by  the  common  joinder.  We  suppose  all  that  can  be  said 
is  that  under  our  system  the  common  joinder  waives 
matters  of  form  but  not  matters  of  substance.  That  it 
does  not  confess  specifications  not  well  made  is  settled 
beyond  controversy.  This  is  the  doctrine  of  the  long 
line  of  cases  which  hold  that  the  specifications  of  error 
must  be  definite,  as  well  as  of  the  great  number  of 
cases  which  hold  that  reasons  for  a  new  trial  can  not  be 
made  specifications  in  the  assignment  of  errors.  There 
can  be  little  doubt  that  under  our  system  of  procedure 
matters  of  substance  which  render  bad  the  specifications 
in  the  assignment  of  errors  are  not  made  unavailing  by 
a  common  joinder  in  error.  Matters  of  form  can  not  be 
made  available  upon  such  a  plea  or  answer,  but  matters 
of  substance  may  be.  It  has  never  been  the  practice  to 
specifically  object  to  such  specifications  as  we  have 
named,  but  it  has  always  been  held  that  the  appellee  may 
make  objections  after  joining  in  error,  that  is,  he  may 
show  that  the  specification  is  not  suflScient  to  bring  in  ' 
review  the  rulings  of  the  trial  court." 

In  the  case  at  bar,  the  joinder  in  error,  following  im- 
mediately after  the  assignment  of  errors,  is  somewhat 
out  of  the  usual  form,  and  seems  to  have  been  drawn 
with  a  view  of  not  waiving  objections  to  the  assignment 
of  errors.  It  reads:  "The  appellee  waives  notice,  and 
for  answer  to  the  foregoing  assignment  of  errors,  he 
says  there  is  no  error  in  the  record  as  therein  com- 
plained of." 
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In  this  case,  there  is  no  question  that  th6  appellants 
made  a  joint  assignment  of  errors.  It  makes  little  dif- 
ference, in  view  of  the  record,  whether  appellants'  mo- 
tion for  a  new  trial  was  joint  or  several,  because  that 
motion  presents  no  question  to  this  court.  All  the  mat- 
ters relied  upon  in  the  motion  for  a  new  trial  relate  to 
the  evidence,  and  as  the  evidence  is  not  properly  in  the 
record,  the  questions  thus  sought  to  be  presented  can  not 
be  considered.  The  evidence  is  not  in  the  record,  be- 
cause it  affirmatively  appears  from  the  bill  of  exceptions 
that  when  it  was  signed  by  the  judge,  the  longhand 
manuscript  of  the  evidence,  made  by  a  shorthand  re- 
porter, was  not  incorporated  therein.  Seymour  Woolen 
Factory  Co.  v.  Broadhecker,  Treaa.,  130  Ind.  389,  30  N. 
E.  Hep.  528. 

Petition  for  rehearing  overruled. 

Piled  Oct.  18, 1893. 
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JvBisDiCTiON. — Bioiev)  of  Judgment. — Appeal  From. — Jurisdiction  Fol- 
lows Original  Action. — Appellate  Court. — Supreme  Court. — ^Jurisdic- 
tion, on  appeal  from  a  proceeding  in  review  of  judgment,  follows 
the  jurisdiction  of  the  action  sought  to  be  reviewed,  and  if  an  appeal 
from  the  judgment  in  the  original  action  would  have  been  in  the  Ap- 
pellate Court,  jurisdiction  of  an  appeal  from  a  proceeding  ta  review 
the  judgment  will  be  in  the  Appellate  Court,  and  the  same  is  true  as 
to  the  Supreme  Court. 

Judgment. — Betnew  of. — Nature  of. — Jurisdiction, — Bills  of  review  are 
so  far  in  the  nature  of  petitions  for  a  rehearing  that  they  can  not  be 
independent  of  the  original  action  in  the  sense  of  giving  new  char- 
acter to  the  subject-matter  in  litigation,  and  of  invoking  a  jurisdic- 
tion forbidden  to  the  original  action. 

From  the  Grant  Circuit  Court. 
Vol.  135—15 


195  22b 
185  174 

135  225 
140  387 

135  325 
160   62 
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/.  A,  Kersey^  B,  K,  Elliott  and  W.  F.  Elliott,  for  pe- 
titioners. 

■V. 

/.  E.  Strange  and  E.  A.  Huifman,  for  remonstrator. 

Hackney,  J. — ^The  petitioners  pray  the  issuance  of 
the  writ  of  mandamus  to  enforce  the  transfer,  etc.,  to  this 
court,  of  the  record  and  proceedings  in  cause  numbered 
814,  of  the  files  of  the  Appellate  Court  of  Indiana,  and 
entitled  John  Kiley  and  Thomas  Slatterly  against  Reuben 
Murphy. 

The  petitioners  show,  that  in  January,  1889,  said  Mur- 
phy instituted  an  action  in  the  Grant  Circuit  Court  for 
the  recovery  of  $1,103.50,  on  account  for  broken  stone 
sold  and  delivered;  that  upon  the  trial  he  received  a 
special  verdict,  in  which  his  claim  was  found  to  be 
$608.80;  that  on  motion  in  that  cause  the  court  rendered 
judgment  on  the  special  verdict,  for  these  petitioners. 

In  November,  1889,  said  Murphy  sued  the  petitioners 
for  the  review  of  said  judgment,  and  succeeded  in  said 
suit,  from  the  decree  in  which  the  petitioners  appealed 
by  the  record  so  numbered  814,  now  of  the  files  of  said 
Appellate  Court.  The  record  in  that  appeal  was  filed 
with  the  clerk  of  this  court,  who  is  ex  oificio  clerk  of  the 
Appellate  Court,  and  who,  presuming  that  the  cause  was 
of  the  jurisdiction  of  that  court,  distributed  the  record  to 
one  of  its  judges  for  consideration  and  opinion. 

On  the  12th  day  of  May,  1893,  that  court  rendered  an 
opinion  affirming  the  judgment  of  the  Grant  Circuit 
Court,  and,  on  the  23d  day  of  May  thereafter,  these  peti- 
tioners moved  the  Appellate  Court  to  set  aside  its  opinion 
and  judgment  and  transfer  the  record  to  this  court,  upon 
the  alleged  ground  that  said  Appellate  Court  had  no 
jurisdiction  to  entertain  said  appeal.  This  motion  the 
Appellate  Court  refused,  and  its  opinion  upon  the  merits 
of  the  appeal  was  certified  to  the  Grant  Circuit  Court  as 
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in  other  cases.  Pending  the  issue  now  before  us,  we 
have  restrained  the  enforcement  of  the  judgment  against 
the  petitioners. 

In  very  able  briefs,  the  petitioners  submit  to  us  the 
question  as  to  the  jurisdiction  of  the  Appellate  Court  to 
entertain  an  appeal  from  proceedings  for  the  review  of 
the  judgment  of  the  lower  court. 

The  positions  taken  by  counsel  are,  that,  by  the  act 
creating  the  Appellate  Court,  jurisdiction  is  withheld 
from  that  court  in  all  suits  in  equity;  that  prior  to  June 
18th,  1852,  the  bill  of  review  was  an  equitable  remedy, 
and  had  no  recognizance  in  actions  at  law.  To  these 
propositions  are  cited,  with  numerous  authorities,  the 
following  from  said  act: 

''Second.  The  Appellate  Court  shall  not  have  juris- 
diction of  suits  in  equity,  hereby  meaning  by  the  terms 
'suits  in  equity,'  such  cases  as  were  known  and  recog- 
nized prior  to  the  18th  day  of  June,  1852,  as  suits  of 
equitable  recognizance,  and  wherein  specific  decrees  are 
appropriate  and  essential."     Acts  1893,  p.  30. 

The  cases  cited  are  to  the  point  that  prior  to  the  18th 
day  of  June,  1852,  the  proceeding  to  review  was  a  suit 
in  equity,  and  known  and  recognized  as  suits  of  equit- 
able recognizance.  With  these  cases  we  have  no  discus- 
sion; on  the  contrary,  we  fully  concur  with  all  of  them. 
But  when  we  remember  that  prior  to  the  18th  day  of 
June,  1852,  judgments  at  law  were  not  the  subject  of  re- 
view by  the  chancellor  upon  the  bill  of  review,  we  may 
not  so  readily  misapply  the  rule  contended  for  by  the 
petitioners. 

No  case  is  cited,  and  our  search  has  been  in  vain  to 
find  a  single  case,  where  the  courts  of  chancery,  by  this 
remedy,  reviewed  a  judgment  at  law,  such  as  the  judg- 
ment brought  in  review  in  the  Grant  Circuit  Court. 

The  bill  of  review  was  instituted  as  a  remedy  by  which 
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the  trial  court  might  correct  its  own  errors  after  the  com- 
pletion of  its  rolls.  One  of  its  essential  features  was  that 
the  remedy  should  be  applied  in  the  same  court  which 
committed  the  error.  In  no  instance  has  one  court  em- 
ployed the  remedy  to  review  the  action  of  a  court  of  an 
entirely  different  character,  and  possessing  jurisdiction 
of  an  essentially  different  type.  In  one  or  two  instances, 
one  chancellor  has  applied  this  remedy  to  the  decree  of 
another  chancellor,  but  the  practice  was  not  accepted 
with  favor  among  the  courts  of  chancery,  and  we  have 
no  doubt  that  it  was  clearly  in  violation  of  the  purpose 
of  the  remedy. 

If  the  remedy  by  proceedings  to  review  were  of  such 
character  that  the  chancery  courts  had  extended  it  to 
judgments  at  law,  it  is  a  pertinent  inquiry  as  to  whether 
the  proceedings  became  so  far  a  part  of  the  original 
cause  as  to  be  governed  by  the  character  of  that  cause. 
It  is  here  insisted,  by  the  learned  counsel  for  the  petition- 
ers, that  this  court  has  held,  in  Brovm  v.  Keyset,  53  Ind. 
85;  Leech  v.  Perry ^  77  Ind.  422,  and  Keepfer  v.  Force, 
86  Ind.  81,  that  the  bill  of  review  is  an  independent  and 
original  proceeding,  and  that,  therefore,  its  character,  as 
an  equitable  remedy,  is  unmixed  with,  and  wholly  apart 
from,  that  of  the  original  action  or  suit. 

The  cases  cited  do  hold  that  in  the  review  proceedings 
no  new  steps  may  be  taken  in  the  original  action.  In 
that  sense  they  are  independent,  and  the  same  may  be 
said  of  an  appeal  from  the  original  judgment.  There, 
the  record  is  not  to  be  enlarged  by  new  and  distinct  pro- 
ceedings. 

In  both,  the  alleged  errors  depend  upon  the  record  as 
made  in  the  original  cause,  and  in  both  new  steps  affect- 
ing the  subject-matter  of  the  original  cause  are  taken 
only  in  the  original  suit  or  action.  Bills  of  review  are 
so   far  in  the  nature  of  petitions  for  a  rehearing,  that 
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they  can  not  be  independent  of  the  original  action  in  the 
sense  of  giving  new  character  to  the  subject-matter  in 
litigation,  and  of  invoking  a  jurisdiction  forbidden  to  the 
original  action.  If  the  independence  of  the  bill  claimed 
for  it  by  the  petitioners  could  be  maintained,  we  would 
have  the  anomalous  practice  of  permitting  the  shifting 
of  jurisdiction  by  seeking  a  revision  of  the  judgment,  and 
in  permitting  an  appeal  to  one  court  for  the  review  of 
errors,  which  otherwise  would  be  the  subject  of  review 
in  another  court  of  appeals,  or  would  not  be  the  subject 
of  appeal  at  all. 

This  confusion  of  jurisdictions  can  not  be  upheld,  and 
upon  this  question  we  are  supported  by  the  decisions  of 
this  court. 

In  Klebar  v.  T(yum  of  Corydon,  80  Ind.  95,  it  was  held 
that  in  an  action  originating  before  a  justice  of  the  peace, 
where  the  amount  in  controversy  did  not  exceed  fifty 
dollars,  there  being  no  final  appeal  to  this  court,  pro- 
ceedings to  review  the  judgment  therein  would  not  be- 
come the  subject  of  an  appeal  to  this  court.  In  other 
words,  the  proceedings  to  review  did  not  give  new  char- 
acter to  the  subject-matter  of  the  litigation  in  the  original 
cause,  and  thereby  bring  the  interests  of  the  parties 
within  the  jurisdiction  of  this  court  for  revision,  nor  were 
such  proceedings  so  far  independent  of  the  original  ac- 
tion as  to  take  on  a  character  different  from  that  of  the 
original  cause,  and  thereby  invest  them  with  new  ele- 
ments invoking  a  different  jurisdiction  from  that  attach- 
ing to  the  original  action.  See,  also,  McCurdy  v.  Love, 
Exx.,97  Ind.  62. 

As  we  have  said,  the  remedy  by  review  is  extended  to 
enable  the  trial  court  to  revise  its  action  where  errors  are 
claimed.  The  rights  of  the  parties  upon  the  merits  of 
the  cause,  as  involved  in  the  original  action,  are  neces- 
sarily involved  in  the  proceeding  to  review.     Where  the 
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merits  of  the  cause  necessarily  invoke  the  jurisdiction  of 
one  court,  and  a  remedy,  in  effect  collateral,  is  sought  to 
be  applied  for  the  reinvestigation  of  the  same  cause,  such 
remedy  can  not  invoke  another  and  different  jurisdiction. 
This  is  the  effect  of  the  holding  in  Klebar  v.  Tovm  of 
Corydon,  supra ^  and  McCurdy  v.  Love,  Exx.,  supra 

The  Appellate  Court  clearly  possessed  jurisdiction  over 
an  appeal  from  the  original  judgment,  and  if  the  review 
proceedings  were  for  the  purpose  of  determining  juris- 
diction, but  collateral  and  incidental  to  the  original  ac* 
tion,  as  we  hold  that  they  were,  the  jurisdiction  on  ap- 
peal from  the  review  proceedings  is  also  in  the  Appellate 
Court.  The  quieting  of  title  to  real  estate  is  an  incident 
to  proceedings  for  partition,  and  jurisdiction  follows  the 
primary  or  principal  remedy  and  merges  that  extended 
to  the  incidental  remedy.  Wolcott  v.  Wigton,  7  Ind.  44; 
Fleming  v.  Potter,  14  Ind.  486;  Baker ^  Guar.,  v.  Oroves, 
126  Ind.  593;  Abernathy  v.  Allen,  132  Ind.  84. 

The  same  may  be  said  as  to  proceedings  supplementary 
to  execution  (Carpenter  v.  Vanscoten,  20  Ind.  50;  Har- 
ris V.  Howe,  129  Ind.  72),  and  it  has  been  held  that  an 
application  to  be  relieved  from  a  judgment  by  default,  is 
so  far  an  incident  to  the  proceedings  in  which  the  judg- 
ment was  rendered  as  to  fall  within  the  jurisdiction  to 
which  such  original  proceedings  belonged.  Parker  v. 
Indianapolis  NaVl  Bank,  126  Ind.  595. 

Upon  these  cases,  the  conclusion  is  irresistible  that  the 
jurisdiction  in  proceedings  to  review  follow  the  jurisdic- 
tion of  the  action  sought  to  be  reviewed. 

To  the  contrary  is  cited  Cole  v.  Miller,  32  Miss.  89, 
where  the  court  rendering  the  original  decree  had,  by 
constitutional  amendment,  been  suspended,  and  the  busi- 
ness depending  therein  was  transferred  to  another  court. 
The  decree  having  been  entered  and  signed,  the  proceed- 
ings were  not  regarded  as  longer  depending,  and  no  pro- 
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vision  having  been  made  by  legislation  or  otherwise  for 
the  operation  of  the  bill  of  review  upon  such  proceedings, 
it  was  held  that  the  bill  would  lie  in  the  court  to  which 
the  original  records  had  been  assigned,  and  as  an  orig- 
inal and  independent  proceeding. 

It  is  unnecessary  for  us  to  decide  that  the  remedy  is 
not  so  far  independent  of  the  original  proceeding  as  to 
admit  of  enforcement  in  a  court  having  custody  of  the 
records  of  the  original  proceeding,  when  such  court  is 
created  after  the  original  decree,  and  the  court  render- 
ing such  original  decree  has  been  suspended.  The 
important  question,  under  such  a  state  of  facts,  arises 
upon  the  rule  requiring  the  bill  of  review  to  be  filed  in 
the  court  rendering  the  decree.  Whether  such  inde- 
pendence exists  as  to  permit  such  filing  is  a  question  we 
are  not  asked  to  decide. 

Having  concluded,  that  in  this  State  the  remedy  is  ap- 
plied in  the  court  rendering  the  decree;  that  it  involves 
the  merits  of  the  original  action  and  partakes  of  its  juris- 
dictional features,  we  must  treat  it  as  belonging  to  the 
jurisdiction  and  as  following  the  jurisdiction  of  the  orig- 
inal action.  That  far,  at  least,  it  is  incident  to  the 
original  action. 

In  either  view  of  the  case,  we  find  that  the  jurisdiction 
upon  appeal  was  in  the  Appellate  Court,  and  the  petition 
is  denied,  and  the  restraining  order  heretofore  issued  by 
this  court  is  dissolved. 

Filed  Oct.  11, 1893. 
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Stuaet  et  al.  V.  Brown  et  al. 

Sheriff's  Sale. — Action  to  Set  Aside, — Fraud. — Equitable  Lien, — Bur- 
den of  Proof. — Estoppel. — Contract, — A.,  at  the  time  of  his  death, 
owned  a  certain  tract  of  land,  which  he  devised  to  B.  and  C.  for 

.  life,  and  the  renuunder,  in  fee,  to  their  children,  providing  that  upon 
failure  of  B.  and  C.  to  pay  the  taxes  thereon,  his  executor  should 
take  charg;e  and  possession  of  said  land  and  apply  the  rents  to  the 
payment  of  such  taxes.  After  the  death  of  A.,  B.  and  C.  failed  to 
pay  the  taxes  assessed  against  said  land,  and  the  land  was  sold  for 
taxes  to  D.,  and,  the  land  not  being  redeemed,  D.  received  a  tax 
deed  therefor.  B.  and  C.  procured  £.  to  purchase  D.'s  interest  in 
the  land,  under  a  verbal  agreement  that  £.  should  purchase  the  tax 
title,  and  foreclose,  by  due  procedure,  the  lien  given  to  purchasers 
at  void  tax  sales,  and  that  the  premises  should  then  be  sold  by  the 
order  of  E.,  at  sheriff's  sale,  to  satisfy  the  decree,  and  that  E.  should 
purchase,  at  such  sale,  the  property,  and  hold  the  same  for  the  use 
and  benefit  of  B.  and  C.  until  the  rents  thereof  should  pay  E.  for 
the  tax  lien  and  costs  of  foreclosure,  with  interest,  then  E.  should 
convey  the  same  to  B.  aftid  C,  or  to  their  children.  E.,  in  compli- 
ance with  his  agreement,  purchased  the  tax  title  of  D.,  foreclosed 
the  lien,  and  had  the  land  sold ;  but  instead  of  purchasing  at  the 
sale,  according  to  agreement  with  B.  and  C,  he  permitted  F.  to  pur- 
chase, who  waJ9  a  tenant  of  the  land,  upon  the  understanding  that 
F.  should  purchase  as  the  agent  of  E.,  and  that  the  sheriff's  deed 
therefor  should  be  made  to  E.,  and  that  E.  should  protect  F.'s  lease 
interest  in  the  land,  which  agreement  between  F.  and  E.  was  made 
to  prevent  competition  at  the  sale.  F.  purchased  the  rents  and 
profits  for  a  period  of  seven  years  for  $455.82,  and  repudiated  the 
agreement  with  E.,  and  claimed  the  rents  and  profits  for  the  seven 
years,  the  rents  and  profits  for  such  period  being  fairly  worth  |1,500. 
B.  and  C.  seek  to  have  the  sale  to  F.  set  aside. 

Seldj  that  F.  is  estopped  from  claiming  the  benefits  of  his  purchase, 
and  that  B.  and  C.  were  not  guilty  of  fraud  leading  to  the  result 
complained  of,  and  that  the  sale  should  be  set  aside. 

Heldf  also,  that  F.  is  entitled  to  an  equitable  lien  on  the  land  for  the 
purchase  price  of  the  rental  paid  by  him. 

Heldy  also,  that  F.  is  bound  by  his  contract  with  £.  to  the  same  ex- 
tent that  E.  would  have  been  bound  had  he  purchased  at  the  sale. 

ffeldf  also,  that  the  burden  is  not  on  B.  and  C.  to  show  that  any  per- 
son would  have  bid  more  for  the  land  than  F. ;  neither  is  a  failure 
of  the  finding  to  show  such  fact  equivalent  to  a  finding  that  no  per- 
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son  woald  have  bid  more ;  and  since  the  purpose  of  F.  was  to  pre- 
vent competition,  he  can  not  be  heard  to  say  that  his  purpose  was 
not  effectual. 

From  the  Fountain  Circuit  Court. 

H.  H,  Doekterman  and  D.  W,  Simma,  for  appellants. 
C.  M.  MeCabe  and  /.  Bingham,  for  appellees. 

Dailsy,  J. — ^This  was  an  action  by  the  appellees, 
against  the  appellant  Zachariah  Stuart,  who  was  the 
purchaser  of  the  rents  and  profits  of  certain  real  estate, 
at  sheriff's  sale,  and  the  other  persons  named  as  appel- 
lants, who  were  judgment  defendants  in  the  judgment 
and  decree,  to  set  aside  such  sale. 

The  appellant  Stewart  demurred  to  each  paragraph  of 
complaint. 

The  court  sustained  the  demurrer  as  to  the  second, 
and  overruled  tbe  same  as  to  the  first  paragraph  of  the 
complaint,  to  which  Stuart  excepted.  Stuart  an- 
swered the  remaining  paragraph  of  the  complaint  by  a 
plea  in  denial,  with  request  that  if  the  sale  be  set  aside 
he  be  subrogated  to  the  rights  of  plaintiffs.  The  cause 
was  submitted  to  the  court  for  trial,  and  at  the  request  of 
said  Stuart  the  court  made  a  special  finding  of  facts 
and  stated  conclusions  of  law  thereon..  There  were  two 
conclusions  of  law,  and  the  appellant  Stewart  excepted 
to  each. 

These  conclusions  were  such  that  a  judgment  was 
entered  setting  aside  said  sheriff's  sale  and  subrogating 
appellant  Stewart  to  the  rights  of  the  judgment  plaintiff 
in  the  judgment  and  decree  on  which  the  sale  was  made. 
From  the  judgment,  said  Stewart  has  appealed  to  this 
court,  and  made  his  codefendants  coappellants,  and 
caused  notice  of  the  appeal  to  be  served  upon  them  and 
the  appellees. 
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The  appellant  Stuart  has  assigned  as  errors  against 
him  the  following: 

1st.  That  the  court  erred  in  overruling  the  demurrer 
of  said  Stuart  to  the  first  paragraph  of  the  complaint. 

2d.  That  the  court  erred  as  against  Stuart  in  its  first 
conclusion  of  law. 

3d.  That  the  court  erred  as  against  said  Stuart  in  its 
second  conclusion  of  law. 

The  appellant  Stuart  declines  to  discuss  the  first  as- 
signment of  error,  challenging  the  sufficiency  of  the  com- 
plaint. We  therefore  proceed  to  the  consideration  of  the 
questions  in  the  case  arising  on  the  second  and  third  as- 
signments of  error. 

These  assignments  of  error  call  in  question  the  con- 
clusions of  law.  If  the  first  conclusion  of  law  was  wrong, 
so  was  the  second,  and  so  we  may  consider  the  assign- 
ments of  error  topther.  The  first  conclusion  of  law  was 
*'That  the  plaintiffs  are  entitled  to  have  the  sheriff's  deed 
and  sale  set  aside." 

Whether  the  conclusion  of  law  is  correct,  depends  on 
the  findings  of  fact  on  which  it  is  based. 

The  findings  of  fact  are  as  follows: 

1st.  The  court  finds  that  the  premises  mentioned  and 
described  in  the  oomplaint  were  owned  by  Simon  Brown 
at  the  time  of  his  death. 

2d.    That  Simon  Brown,  by  his  last  will,  devised  said 
premises,  for  life,  to  the  plaintiffs,  with  remainder  in 
fee  to  their  children,  and,  by  his  will,  specially  charged 
the  plaintiffs  with  the  taxes  assessed  against  the  same, 
and  provided  that  on  the  failure  of  the  plaintiffs  to  pay 
said  taxes,  his  executor  should  take  charge  and  possession 
of  said  lands,  or  so  much  thereof  as  should  be  necessary 
for  the  purpose,  and  apply  the  rents  to  the  payment  of 
such  taxes,  and  that  Simon  Brown  died  on  the  6th  day 
of  May,  1874.     . 
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3d.  The  court  further  finds  that  after  the  death  of 
Simon  Brown^  the  plaintiffs  failed  and  neglected  to  pay 
the  taxes  charged  and  assessed  against  said  lands,  and 
that  said  premises  were  sold  by  the  county  treasurer  for 
the  taxes  charged  and  assessed  against  said  land  for  the 
years,  to  one  Sampson  Reed,  and  that  no  one  redeeming 
said  land  from  said  tax  sale  the  auditor  of  said  Fountain 
county  executed  to  said  Reed  a  tax  deed  therefor. 

4th.  The  court  further  finds  that  afterwards  the  plain- 
tiff Esau  Brown  procured  one  J.  Mahlon  Coffing  to  pur- 
chase the  interest  of  Sampson  Reed  in  said  premises, 
under  a  verbal  agreement  that  said  Cofl&ng  should  pur- 
chase said  tax  title  and  foreclose,  by  due  procedure  in 
court,  the  lien  given  by  statute  on  the  premises  to  pur- 
chasers of  lands  at  void  tax  sales,  and  that  said  premises 
should  then  be,  by  order  of  said  CoflSng,  sold  at  sheriff's 
sale  to  pay  said  decree,  and  that  at  said  sale  Coffing 
should  buy  in  said  property  and  hold  the  same  for  the 
use  and  benefit  of  said  plaintiffs  until  the  rents  thereof 
should  repay  said  Coffing  the  amount  by  him  advanced 
to  pay  said  tax  lien  and  the  costs  of  said  foreclosure  suit, 
with  interest  thereon,  and  also  pay  to  said  Coffing  a  debt 
owing  by  the  plaintiff  Esau  Brown  to  said  Coffing, 
and  should  thereupon  convey  said  premises  to  said 
plaintiffs  or  their  children. 

5th.  The  court  further  finds  that  under  and  pursuant 
to  said  agreement,  the  said  Coffing  did  purchase,  from 
said  Reed,  his  interest  in  said  premises  under  said  tax 
deed,  and  that  said  Coffing  did,  on  the  8th  day  of  March, 
1890,  procure  a  decree  from  the  Fountain  Circuit  Court 
foreclosing  said  tax  lien  upon  said  premises,  for  the  sum 
against  the  plaintiffs  and  the  defendants,  other  than 
Zachariah  Stuart;  that  said  Coffing  procured  a  decretal 
order  to  issue,  by  the  clerk  of  said  court,  directing  the 
sheriff  of  said  county  to  sell  said  premises  to  pay  and 
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satisfy  said  lien,  and  that,  on  the  7th  day  of  June,  1890, 
the  said  sheriff  of  said  county  sold  the  rents  and  profits 
of  said  premises,  for  a  term  of  seven  years,  to  the  de- 
fendant Zachariah  Stuart,  for  the  sum  of  $455. 82,  the 
principal,  interest  and  costs  due  on  said  decree,  which 
sum  said  Stuart  paid  in  cash,  and  said  Coffing,  the 
plaintiff  in  said  decree,  received  said  sum  from  the  sher- 
iff, and  receipted  said  officer  therefor  upon  said  writ. 

6th.  The  court  further  finds  that  the  rents,  issues  and 
profits  of  said  premises  for  the  term  of  seven  years  were, 
at  the  time  of  said  sale,  fairly  worth  $1,500. 

7th.  The  court  further  finds  that  said  premises  con- 
sisted of  a  farm  of  one  hundred  and  forty  acres,  and  that 
at  the  time  said  decree  was  so  rendered  as  aforesaid,  the 
defendant  Zachariah  Stuart  had  leased  sixty  acres  of 
the  same  from  the  plaintiffs,  for  a  period  of  five  years, 
for  the  annual  rental  of  $225,  for  which  sum  he  had  ex- 
ecuted his  notes,  payable,  as  said  rent  became  due,  to 
the  plaintiffs,  two  of  which  notes  had,  prior  to  said  sher- 
iff'8  sale,  been  assigned  by  the  plaintiffs,  under  such  cir- 
cumstances  as  to  preclude  the  defendant  from  making 
any  defense  thereto,  and  that  a  third  note  was,  by  the 
plaintiffs,  with  the  consent  of  said  Stuart,  assigned  to 
J.  Mahlon  Coffing,  who  had,  at  the  time,  full  notice  of 
the  consideration  for  said  note  as  security  for  the  pay- 
ment of  a  debt  from  Emma  Brown  to  said  Coffing,  and 
that  said  defendant  Stuart  was  not  a  party  to  said  pro- 
ceeding to  foreclose  said  tax  lien,  nor  was  his  lease, 
though  in  writing,  of  record  in  the  recorder's  office  of 
said  county. 

8th.  The  court  further  finds  that  it  was  a  part  of  the 
agreement  of  said  Coffing  and  the  plaintiffs  that  he,  the 
said  Coffing,  would  protect  the  rights  and  interests  of 
said  Stuart  under  his  lease. 

9th.    The  court  further  finds  that  the  plaintiffs  had  a 
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large  family  of  children,  some  of  whom  were  born  prior 
to  the  death  of  Simon  Brown,  and  some  subsequent  to 
the  death  of  Simon  Brown,  and  that  plaintiffs  conceived 
the  idea  that  all  of  their  said  children  born  subsequent 
to  the  death  of  Simon  Brown  would  be  excluded  from 
any  share  in  said  lands  upon  the  death  of  the  plaintiffs, 
and  that  their  object  and  purpose  in  entering  into  the 
agreement  heretofore  set  out,  with  said  Coffing,  was  to 
procure  the  title  to  said  lands  to  be  so  fixed  that  upon  the 
death  of  the  plaintiffs  their  children  would  all  share  alike 
in  the  same. 

10th.  The  court  finds  that  neither  of  the  plaintiffs  at- 
tended said  sale,  but  relied  upon  said  Coffing  to  bid  off 
said  property  for  them  at  the  same. 

11th.  The  court  further  finds,  that  on  the  day  fixed  by 
the  sheriff  for  the  sale  of  said  premises,  the  executor  of 
the  will  of  Simon  Brown  appeared  at  said  sale  and  pro- 
posed to  bid  off  the  rents  and  profits  of  said  lands  for  a 
sum  sufficient  to  satisfy  said  sum,  rather  than  have  the 
fee  in  said  lands  sold;  that  the  defendant  Stuart  ap- 
peared as  a  bidder,  and  said  Coffing  also  appeared,  and 
that  for  the  purpose  of  avoiding  competition  from  said 
Coffing,  as  a  bidder  at  said  sale,  the  defendant  Stuart 
agreed  with  said  Coffing  to  bid  off  the  property  sold  in 
his,  Stuart^s,  name,  but  really  for  said  Coffing,  and 
that  said  Coffing  should  receive  the  sheriff's  deed  for 
said  premises,  in  his  own  name,  but  should  protect  the 
interests  of  Stuart  under  his  lease. 

12th.  The  court  further  finds  that,  relying  upon  the 
promises  of  said  defendant  Stuart,  said  Coffing  did  re- 
frain from  bidding  on  said  property  when  so  offered  by 
said  sheriff  for  sale,  and  that  the  same  was  struck  off  and 
sold  to  said  Stuart,  without  competition,  for  the  sum  of 
H55.82,  and  that  afterwards  said  Stuart  refused  to  com- 
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ply  with  his  said  contract  and  agreement  with  said  Cof- 
fing. 

13th.  The  court  further  finds  that  at  the  time  said 
Stuart  bid  oflf  the  premises,  as  aforesaid,  and  at  the 
time  of  making  the  agreement  with  said  Coffing  to  pur- 
chase said  lands  for  him,  the  said  Coffing,  said  Stuart 
had  full  notice  and  knowledge  of  the  agreement  between 
the  plaintiflfs  and  said  Coffing  with  respect  to  said  lands. 

14th.  The  court  further  finds  that  the  attorney  for  the 
plaintiffs  was  present  at  the  sale,  and  was  fully  cognizant 
of  the  agreement  between  Coffing  and  Stuart  in  refer- 
ence to  bidding  off  the  property  at  the  sheriff's  sale. 

15th.  The  court  further  finds  that  said  sale  fully  paid 
and  satisfied  said  decree,  and  that  the  sheriff  executed  a 
deed  of  lease  to  said  defendant  conveying  to  him  said 
premises  for  the  term  of  seven  years. 

Counsel  for  appellants,  in  criticising  the  conclusions 
of  law,  assume,  from  the  facts  found,  that  the  appellees 
were  engaged,  with  one  Coffing,  in  a  fraudulent  scheme 
to  secure  the  fee-simple  of  the  real  estate  in  controversy, 
in  their  own  names,  and  thereby  defeat  the  estate  of  the 
remainder-men  therein,  and  that  having  procured  a  sale 
of  the  property  under  such  circumstances,  they  are  not 
in  a  condition  to  be  heard  in  a  court  of  equity;  that  such 
court  does  not  aid  them,  but  leaves  them  where  it  finds 
them. 

The  principle  in  equity  which  counsel  seek  to  invoke 
is  axiomatic,  viz.,  that  one  who  asks  relief  in  a  court  of 
equity  must  come  in  with  clean  hands.  The  basis  of 
appellant's  argument  is  that  there  was  an  arrangement 
by  appellees  and  others  to  prevent  competition  among 
bidders.  If  the  premise  is  correct  his  conclusion  would 
necessarily  follow. 

The  finding  shows  that,  for  the  purpose  of  avoiding 
competition  from  said  Coffing  as  a  bidder  at  the  sale,  the 


MAY  TERM,  1893  239 


Staart  et  at.  v.  Brown  et  aL 


defendant  (appellant)  Staart  agreed  with  said  Coffing 
to  bid  off  the  property  sold  in  appellant's  name,  but 
really  for  said  Coffing,  and  that  the  latter  should  receive 
the  sheriff's  deed  for  said  premises  in  his  own  name,  but 
should  protect  the  interest  of  Stuart  under  his  lease. 
It  is  not  found  that  Coffing  entered  into  this  agreement 
with  Stuart  with  the  intent  of  avoiding  competition 
from  him. 

It  may  be  assumed  that  it  was  his  design,  if  he  had 
any,  to  protect  Stuart  in  his  rights  as  lessee  of  the  real 
estate.  But  if  we  could  indulge  in  the  strained  construc- 
tion that  Coffing  entered  into  an  arrangement  with  ap- 
pellant to  suppress  competition,  it  could  not  bind  appel- 
lees, who  were  not  present  at  the  sale  and  whose  agree- 
ment with  him  contemplated  nothing  of  the  kind.  The 
act  would  not  be  within  the  scope  of  Coffing 's  authority. 
If  Stuart  had  induced  Coffing  to  enter  into  a  combina- 
tion to  suppress  competition,  knowing  as  he  did  the  re- 
lation Coffing  occupied  to  appellees  and  the  extent  of  his 
authority,  it  would  violate  the  well  known  maxim  ''no 
one  will  be  allowed  to  take  advantage  of  his  own  wrong." 
Appellant  is  bound  by  the  contract  he  made  with  Coffing 
to  the  same  extent  that  the  latter  would  have  been  bound 
had  he  purchased  at  the  sale. 

Stuart,  by  his  agreement  and  purchase,  was  the  agent 
of  Coffing  and  the  trustee  ex  maleiicio  of  the  appellees. 

"A  person  agreeing  verbally  to  bid  in  land  for  an- 
other at  sheriff's  sale,  will  be  decreed  to  hold  in  trust, 
though  he  takes  the  title  in  his  own  name,  and  pleads 
the  statute  of  frauds  in  bar.  ♦  ♦  *  jf  Q^e  purchase 
property  at  a  sale  on  execution,  at  the  request  of  the  exe- 
cution debtor,  *  *  whereby  the  debtor  is  induced  to  re- 
lax his  exertions  to  satisfy  the  execution,  the  agreement 
will  be  enforced.  A  court  of  equity  will  not  permit  the 
statute  of  frauds  to  be  set  up  as  a  defense  by  a  party  in- 
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fected  with  fraud;  and  parol  trusts  of  real  estate  are  fre- 
quently established  in  direct  contravention  of  the  statute, 
upon  the  principle  that  instruments  which  would  have 
been  executed,  or  would  have  existed,  but  for  fraud,  are  to 
be  treated  as  if  actually  executed  and  existing.  Where  a 
grantee  agrees  to  give  a  defeasance,  and  after  he  has  got 
the  deed  evades  doing  it,  chancery  will  relieve  against 
the  fraud,  and  enforce  the  agreement.  A  court  of  chan- 
cery relieves  against  fraud  by  converting  the  person  guilty 
of  it  into  a  trustee  for  those  injured  thereby."  Arnold 
V.  Cordy  16  Ind.  177;  Brown  v.  Lynch,  1  Paige  Ch. 
Rep.  ^147;  Qrumleyy.  Webb,  100  Am.  Dec.  304;  Beegley, 
Wentz,  93  Am.  Dec.  762;  Ryan  v.  Box,  90  Am.  Dec.  696; 
Combs  Y.  Little,  40  Am.  Dec.  207;  Martin  v.  Blight  Heirs, 
4  J.  J.  Marshall  (Ky.)  '491. 

In  the  last  named  case,  the  purchase  of  certain  lands, 
at  sheriff's  sale,  was  made  by  one  Martin.  Prior  to  the 
sale  one  Southard  became  the  agent  of  Blight,  the  owner 
of  the  lands,  to  attend  the  sale  and  buy  it  in  for  him. 
An  arrangement  was  subsequently  made  between  South- 
ard and  Martin  by  which  Martin  agreed  to  act  for  South- 
ard, as  an  agent,  and  buy  in  the  land  for  him.  On  the 
day  of  the  sale  Martin  bought  in  the  property  and  re- 
pudiated the  agreement. 

The  court,  in  affirming  the  decree  of  the  lower  court 
setting  aside  the  sale,  says:  **If  he  (Martin)  had  not 
made  the  agreement  with  Southard,  and  thereby  pre- 
vented him  from  attending  the  sale,  the  land  might  have 
sold  at  a  much  higher  rate.  If  he  had,  in  good  faith, 
fulfilled  his  engagement,  he  would  have  purchased  for 
Southard  and  in  that  event,  if  Southard  was  the  agent 
for  Blight,  in  getting  Martin  to  attend  the  sale,  and  buying 
the  land,  and  had,  by  promising  Blight  to  attend  the 
sale  through  Martin,  prevented  Blight  from  attending, 
as  is  charged,    *     *     the  purchase  of  Martin  would  have 


MAY  TERM,  1893.  241 

Staart  et  al.  v.  Brown  et  cU. 

been  for  the  benefit  of  Blight.  *  *  *  Whether  he  was 
acting  as  agent  directly  of  Blight,  or  as  his  agent  being  em- 
ployed by  Southard,  is  not  a  matter  of  any  importance. 
If,  in  either  capacity,  he  violated  the  trust  and  confidence 
reposed  in  him,  and  thereby  prevented  Blight,  or  his 
agent,  from  attending  in  person,  or  procuring  another  to 
attend  to  the  sale  *  for  *  him,  such  a  breach  of  trust, 
operating  to  the  prejudice  of  Blight,  is  sufficient  to 
justify  the  vacation  of  Martin's  purchase." 

Appellant  is  right  in  his  contention  that  fraud  with- 
out injury  is  not  available  as  a  cause  of  action.  A  fraud 
or  loss  without  injury  is  one  for  which  no  recompense 
can  be  had,  but  we  gravely  doubt  its  application  in  this 
case.  Counsel,  in  discussing  this  proposition,  found 
their  argument  upon  the  premise  that  the  finding  fails 
to  show  that  any  person  would  have  bid  more  for  the 
land  than  Stuart  bid,  and  insist  that  the  burden  rested 
on  appellees  to  show  that  fact,  and  that  the  failure  of  the 
finding  to  show  such  fact  is  equivalent  to  a  finding  that 
no  person  would  have  bid  more. 

We  think  this  too  broad  an  assertion,  where  the  find- 
ings show  a  breach  of  confidence  involving  moral  turpi- 
tude on  the  part  of  the  person  who  insists  upon  it,  by 
which  a  trusted  agent  is  induced  to  substitute  him  in 
that  agency  and  thus  prevent  competition  from  such 
agent  and  secure  title  in  himself.  The  findings  show 
this  to  have  been  his  purpose,  and  he  can  not  now  say 
that  the  deceit  was  not  effectuated. 

The  findings  show  that  Coffing  was  there  as  a  bidder, 
to  buy  in  the  land,  to  hold  as  security  until  he  should 
be  repaid  out  of  the  rents  of  thie  premises.  This  he  had 
agreed  to  do,  but  was  prevented  by  the  conduct  of  the 
appellant.  Whether  he  would  have  bid  more  than  Stu- 
art or  not  can  not  be  known.  The  nearest  proof  possi- 
VoL.  135—16 
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ble  is  that  of  intention,  which  would  be  controlled  largely 
by  the  action  of  other  bidders. 

We  will  waste  little  time  in  discussing  the  question  as 
to  whether  or  not  a  real  injury  resulted  from  appellant's 
conduct.  If  there  be  none,  then  appellees  are  in  as  good 
condition  as  if  appellant  had  been  faithful  to  his  contract. 
Had  he  adhered  to  his  contract,  he  would  have  permitted 
Coffing,  as  appellee's  agent,  to  take  the  sheriff's  deed  in 
his  own  name,  which,  by  the  force  of  the  agreement  with 
appellees,  would  have  been  in  trust,  subject  to  appel- 
lant's lease,  as  a.  mere  security  until  the  rents  satisfied 
the  indebtedness  due  him. 

Instead  of  this,  appellant  is  now  claiming,  in  his  own 
right,  by  virtue  of  his  fraudulent  purchase,  the  140  acre 
lease,  for  the  period  of  seven  years,  fairly  worth  $1,500, 
when  sold,  for  which  he  paid  but  $455.82.  Would  not 
such  undue  advantage,  if  upheld,  result  in  injury? 

The  case  of  Oilbert  v.  Carter,  10  Ind.  16,  is  not  analo- 
gous. In  that  case  it  did  not  appear  that  the  property 
sold  for  less  than  its  real  value,  nor  was  there  a  contract 
or  understanding  shown  between  the  purchaser  and  the 
execution  defendant,  either  mediately  or  immediately 
relative  to  the  purchase. 

The  suggestion,  by  appellant,  that  the  ontis  rests  upon 
the  owner  whose  land  has  been  sacrificed  at  judicial 
sale,  to  show  that  any  person  would  have  bid  more  than 
the  purchaser,  if  the  latter  had  not  falsely  represented 
that  he  was  bidding  for  the  use  of  the  execution  defend- 
ant, and  his  family,  is  in  conflict  with  many  decisions  of 
this  court.  Bunts  v.  ColCf  7  Blackf.  265;  Plaster  v. 
Burger,  5  Ind.  232;  Vantreea  v.  Hyatt,  5  Ind.  487;  JPore- 
lander  v.  Hicks,  Admr.,  6  Ind.  448;  Seller  v.  LingerTnan, 
24  Ind.  264;  Lynch  v.  Reese,  97  Ind.  360;  Wright  y.  Dick, 
116  Ind.  538;  Fletcher  v.  McGill,  110  Ind.  395;  Tkerd 
V.  Beavers,  106  Ind.  483;  Arnold  v.  Cord,  supra;    Tracy 
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V.  KeUey,  52  Ind.  535;  Catalani  v.  Catalani,  124  Ind. 
54;  Scheifermeyer  v.  Schaper,  97  Ind.  70;  Freeman  on 
Executions,  section  337,  par.  297;  Freeman  Void  Jud. 
Sales,  par.  40;  Tiedeman  on  Sales,  section  169. 

In  Chrurrdey  v.  Webb,  supra,  it  is  said:  *'Had  there 
been  no  agency  under  the  facts  in  this  case,  the  defend- 
ant would  still  have  been  placed  in  the  position  of  a 
trustee.  He  obtained  the  property  at  a  sacrifice,  by  rep- 
resenting that  he  was  buying  for  his  principal;  and  no 
principle  is  clearer  than  that  where  one  becomes  a  pur- 
chaser under  such  circumstances  as  would  make  it  a 
fraud  to  permit  him  to  hold  onto  his  bargain,— as  by  rep- 
resenting that  he  is  buying  for  the  benefit  of  the  em- 
barrassed debtor  in  the  execution,  or  that  he  intended 
to  reconvey  the  property,  and  thereby  obtains  it  at  a  sacri- 
fice,— ^the  courts  will  relieve  against  such  fraud,  and  the 
person  who  has  gained  an  advantage  by  means  of  such 
fraudulent  act  will  be  converted  into  a  trustee  for  those 
who  have  been  injured  thereby." 

In  Kinard  v.  Hiers,  55  Am.  Dec.  643,  it  is  held  that 
"when  purchases  are  made  by  one  representing  himself 
to  be  acting  under  an  agreement  with  the  judgment 
debtor,  and  for  the  latter's  benefit,  when  in  fact  there 
was  no  agreement,  the  advantages  thus  obtained  will  be 
taken  from  him,  on  the  ground  of  fraud. 

''In  support  of  this  doctrine  the  court  cite  and  quote 
McDonald  Y.  May,  1  Rich  Eq.  (S.  C.)  95,  as  follows: 
'The  statute  of  frauds,  it  appears  to  me,  has  no  ap- 
plication here.  This  branch  of  the  case  does  not  pro- 
ceed upon  the  contract— does  not  look  to  an  execution  of 
the  contract,  but  founds  the  remedy  upon  a  fraud,  by 
the  practice  of  which  the  purchaser  obtained  possession 
of  the  plaintiff's  property.  Can  it  admit  of  doubt  that, 
if  a  bidder  at  a  sheriff's  sale,  either  of  real  or  personal 
property,  represents  that  he  has  contracted  to  purchase 
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in  the  property  for  the  debtor's  benefit,  when  in  fact 
there  never  was  such  a  contract,  and  in  consequence  be- 
comes the  purchaser,  he  shall  not  be  allowed  to  retain  the 
advantage  he  has  thus  unjustly  ^obtained?  It  seems  to 
follow,  that  all  purchases  by  May  himself  must  be 
deemed  liable  to  a  trust  in  his  hands.  For  although  it 
appears  that  no  proof  can  be  made  that  his  representa- 
tions drov6  oft  any  particular  competitor,  and  it  is  proved 
that  the  majority  persisted  in  bidding,  and  made  the 
property  bring  a  pretty  full  price,  proof  of  an  actual  in- 
jury is  not  necessary  when  actual  fraud  is  established.'!. 

In  Turner  v.  King,  2  Iredell's  Eq.  132,  it  is  said: 
''On  this  agreement  (to  purchase  the  lands  and  let  the 
owner  redeem),  being  made  known  to  the  people  attend- 
ing the  sale,  two  persons  desisted  from  bidding  for  the 
land,  and  the  defendant  was  permitted  to  purchase  lands 
worth  $450,  for  the  small  sum  of  $199.20.  *  *  * 
The  attempt  in  the  defendant  to  set  up  an  irredeemable 
title,  after  the  agreement  he  entered  into,  is  such  a  fraud 
as  the  court  will  relieve  against." 

In  Ryan  v.  Dox^  supra,  it  is  held  that  "If  one  makes 
a  parol  agreement  to  buy  at  a  foreclosure  sale  for  the 
mortgagor,  and  prevents  others  from  bidding  by  de- 
claring such  to  be  his  purpose,  and  thus  acquires  the  title 
at  a  price  greatly  below  its  value,  and  he  afterwards  at- 
tempts to  claim  the  property  for  his  own  benefit  after 
leaving  the  mortgagor  in  possession  for  several  years, 
the  law  makes  him  a  trustee  ex  maleficio,  and  equity, 
notwithstanding  the  statute  of  frauds,  will  treat  him  as 
a  trustee  for  the  owner,  and  on  tender  to  him  of  the 
purchase  money  and  interest,  he  will  be  compelled  to 
convey  the  property  to  the  party  equitably  entitled  to 
it." 

In  Combs  v.  Little,  3  Green's  Ch.  310,  40  Am.  Dec. 
207,  it  is  held  that  a  ''right  of  redemption  of  land  sold 
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under  an  execution  exists  where  the  land  is  sold  at  a 
low  figure,  and  others  do  not  bid  because  it  was  under- 
stood that  the  purchaser  was  buying  it  for  the  execution 
debtor," 

In  Milh  V.  Rogers,  13  Am.  Dec.  203,  it  is  held  that 
''where  the  plaintiff  in  an  execution  prevents  others  from 
bidding  at  the  sale,  by  promises  that  he  will  sell  certain 
tracts  to  them  at  a  low  price,  and  thereby  purchases  in 
the  land  for  much  less  than  its  value,  the  sale  will  be  set 
aside  on  motion." 

In  Farr  v.  Sims,  Rich.  Eq.  Cases  (S.  C),  122,  it  is 
held  that  any  act  of  preventing  competition  among 
bidders,  at  an  auction,  on  the  part  of  the  auctioneer,  or 
persons  causing  the  sale,  vitiates  the  sale. 

In  Foulk  V.  McFarlane,  1  W.  &  S.  297,  it  is  said: 
"The  fraudulent  vendee  gains  no  title  to  the  land  by  the 
sale,  nor  interest  in  it,  notwithstanding  an  innocent 
creditor  may,  by  that  very  sale,  obtain  a  good  title  to  the 
money.  It  shall  be  a  good  sale  as  to  the  creditor,  to  en- 
title him  to  receive  the  money,  and  yet  no  sale  as  to  the 
fraudulent  vendee,  to  enable  him  to  shelter  the  land 
against  pursuit.  Nor  would  the  policy  of  the  law,  which 
abhors  fraud,  be  promoted  by  permitting  such  defense  to 
the  purchaser.  All  the  avenues  ihat  facilitate  the  de- 
tection and  overthrow  of  fraud,  should  be  kept  open  and 
free  from     *     *     bars  and  estoppels." 

In  Fletcher  v.  McGill,  supra,  at  page  400,  the  court 
said:  ''Now,  while  it  appears  from  the  facts  found  in 
this  case,  that  the  owner  of  the  property  had  no  knowl- 
edge of  the  sale  until  after  the  year  for  redemption  had 
expired,  it  does  not  appear  whether  or  not  the  purchasers 
were  aware  of  his  ignorance  *  nor  does  it  affirmatively 
appear  that  they  did  anything  to  conceal  the  facts  from 
him."  And,  on  page  402,  the  court  further  said:  "Con- 
ceding the  rule  to  be,  that  a  sheriff's  sale  will  not  be  set 
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aside  for  mere  inadequacy  of  price,  yet  if  the  inadequacy 
be  so  gross  as  to  shock  the  conscience,  or  if,  in  addition 
to  the  gross  inadequacy,  the  purchaser  has  been  guilty  of 
any  unfairness,  or  if  the  owner  of  the  property  has,  for 
any  reason  been  misled  or  surprised,  the  sale  will  be 
regarded  as  fraudulent,  and  the  party  injured  will  be  per- 
mitted to  redeem.  *  *  •  Great  inadequacy  requires  only 
slight  circumstances  of  unfairness  in  the  conduct  of  th^ 
party  benefited  *  *  to  raise  the  presumption  of 
fraud.  ♦  *  *  Such  circumstances  appear  in  this 
case,  and  it  was  therefore  incumbent  on  the  appellants 
to  repel  the  presumption,  by  affirmatively  showing  that 
they  acted  in  good  faith,  and  that  they  took  no  advan- 
tage of  the  appellee's  actual  want  of  knowledge  of  the 
sale." 

In  Wright  v.  Dick,  supra,  on  page  544,  the  court  said: 
''A  sale,  such  as  the  one  under  consideration,  being  of 
an  amount  of  property  so  grossly  excessive  as  to  raise  a 
presumption  of  unfairness  and  oppression,  is  presump- 
tively fraudulent,  and  the  law  imposes  upon  the  purchaser 
the  burden  of  showing  that  he  took  no  advantage,"  etc. 

Applying  these  principles  to  the  case  under  consider- 
ation, we  are  forced  to  the  conclusion  that  the  appellant 
Stuart  is  estopped  from  claiming  the  benefits  of  his 
purchase,  and  that  appellees  were  guilty  of  no  fraud  lead- 
ing to  the  result  complained  of. 

As  shown  by  the  findings,  the  testator,  by  his  will, 
charged  appellees,  who  were  life  tenants  of  the  land,  with 
the  payment  of  the  general  taxes,  which  was  also  their 
duty  in  the  absence  of  a  provision  of  the  will,  and  also 
provided  that  in  case  of  their  failure  to  pay,  the  executor 
should  take  charge  and  possession  of  the  premises,  or  so 
much  thereof  as  should  be  necessary  for  the  purpose,  and 
apply  the  rents  to  the  payment  of  such  taxes.  The  tes- 
tator seems  to  have  foreseen  the  event  of  the  failure  to 
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keep  the  taxes  paid»  but  it  does  not  appear  whether  it 
was  anticipated  from  the  weakness  and  improvidence  of 
the  life  tenants  or  from  the  large  family  dependent  on 
them  for  support. 

The  agreement  between  appellees  and  CoflBng,  as  shown 
by  the  finding,  was  in  line  with  the  provisions  of  the 
will,  effectuating  its  intent  and  purpose,  making  the 
rents  of  the  farm  discharge  the  tax  lien,  thereby  saving 
the  rights  of  the  remainder-men. 

There  is  no  finding  that  appellees  owned  any  property 
other  than  the  life-estate  devised  them  by  their  father. 
Had  they  possessed  anything  else,  it  is  fair  to  infer  that 
the  officers  would  have  discharged  their  duty  by  causing 
it  to  be  sold  for  the  taxes  instead  of  the  land.  They  were 
impecunious  and  in  debt;  their  necessities  were  such 
that  they  were  compelled  to  secure  their  neighbor,  by 
permitting  him  to  hold  their  title  and  lands  until  their 
Uabilities  were  paid  in  rental  therefrom.  The  tax  sale 
they  sought  to  vacate  would  have  exhausted  the  fee  of 
the  lands,  if  allowed  to  stand;  they  had  no  estate  to 
leave  their  children,  save  what  the  grandfather  left  them, 
and  it  could  be  reclaimed  only  by  a  foreclosure  proceed- 
ing conducted  by  a  friend.  Natural  love  and  affection, 
free  from  covin  and  fraud,  should  dictate  the  course  pur- 
sued, for  the  purpose  intended. 

Appellees'  conduct  is  susceptible  of  a  construction  in 
favor  of  honesty  and  fair  dealing  in  this  transaction,  and 
we  will  not  deprive  them  of  its  benefits  where  the  facts 
indicate  that  an  undue  advantage  has  been  taken  either 
of  their  ignorance  and  weakness  or  distress  and  neces- 
sities, by  which,  if  the  judgment  should  be  reversed, 
they  would  sacrifice  $1,500  in  rentals  for  $455.82. 

Appellant  and  appellees  seem  to  concur  in  the  notion 
that  the  court  erred  in  its  second  conclusion  of  law. 

Appellant  paid  the  purchase  price  of  the  rental,  and 
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is  entitled  to  the  equitable  lien  of  a  vendee.     StnUs  v 
Brown,  Admr.,  112  Ind.  370. 
The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  10, 1893. 
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Dbmubbsb. — Sufficiency  of, — Demurrer  to  Answer, — Cause  of  Action. — 
Cause  of  Defense, — A  demurrer  to  answers,  which  states  that  "neither 
of  said  paragraphs  states  facts  sufficient  to  constitute  a  cause  of  ac- 
tion," does  not  raise  the  sufficiency  of  the  paragraphs  of  answer,  for 
the  reason  that  answers  are  not  required  to  state  causes  of  action, 
but  are  sufficient  when  they  state  causes  of  defense. 

AssiGNMBNT  OF  Errors. — Modification  of  an  Instruction, — When  Can 
Not  he  Considered, — Instructions  as  a  Whole, — An  assignment  of  er- 
ror that  the  court  erred  in  modifying  one  of  appellants'  instructions 
will  not  be  considered  where  all  the  instructions  are  not  in  the 
record,  it  being  established  practice  that  the  instructions  must  be 
considered  as  a  whole. 

Verdict. — Sufficiency  of  the  Evidence, — ^That  the  verdict  is  sustained  by 
the  evidence,  see  opinion. 

Statute  op  Limitations. — Defective  Titles, —  Imperfect  Sales, — The 
statute  of  limitations  applies  to  defective  titles  and  imperfect  sales. 

From  the  Huntington  Circuit  Court. 

J.  B,  KenneVf  B.  if.  Cobb  and  U.  S.  Leah,  for  appel- 
lants. 

L.  P.  MiUigan,  0.  W.  Whitelock  and  S.  E.  Cook,  for 
appellees. 

Hackney,  J. — In  an  action  to  quiet  title  and  for 
possession  by  the  appellants,  the  appellees  succeeded. 

The  first  assignment  of  error  is  in  the  overruling  of  a 
demurrer  to  the  third,  fourth,  fifth,  and  sixth  paragraphs 
of  the  appellees,  answer. 
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The  demurrer  is  not  in  the  form  directed  by  the  statute 
and  recognized  by  any  decision  of  this  court.  The  cause 
of  demurrer  stated  is  that  ''neither  of  said  paragraphs 
states  facts  sufficient  to  constitute  a  cause  of  action . ' ' 

Answers  are  not  required  to  state  causes  of  action,  but 
are  sufficient  when  they  state  causes  of  defense.  That 
which  is  a  sufficient  cause  of  defense  to  an  action  may 
be  materially  deficient  when  stated  as  a  cause  of  action 
or  cross-action.  While  the  statement  of  the  cause  of  de- 
murrer was  probably  the  result  of  inadvertence,  we  are 
not  at  liberty  to  hold  it  sufl^cient.  The  sufficiency  of 
the  answers  is  not,  therefore,  before  us.  Grvhba  v.  King^ 
Asngnee,  117  Ind.  243;  Peden^y.  Mail,  118  Ind.  556; 
Reed  v.  HigginSy  Admr.,  86  Ind.  143;  Pine  Civil  Tp,  v. 
Hvber  Mfg.  Co.,  83  Ind.  121. 

The  second  assignment  of  error  is  upon  the  overrul- 
ing of  the  motion  of  appellants  for  a  new  trial. 

The  first  cause  for  a  new  trial  discussed  by  counsel  is 
the  action  of  the  court  in  modifying  instruction  num- 
bered four,  of  those  asked  by  appellants.  No  other  in- 
struction  is  in  the  record.  The  rule  is  thoroughly  estab- 
lished that  instructions  must  be  considered  as  an  en- 
tirety; and  when  so  considered,  if  they  ^tate  the  law  of 
the  case  correctly,  there  is  no  error.  Gallaher  v.  State, 
101  Ind.  411;  Reinhold  v.  State,  130  Ind.  467. 

Here  the  appellants  have  made  it  impossible  for  us  to 
consider  the  instructions  as  an  entirety  by  omitting  them 
from  the  record. 

The  tract,  the  title  to  which  is  in  dispute,  is  described 
in  the  complaint  as  commencing  on  the  north  bank  of 
Little  River  and  the  east  line  of  South  Jefferson  street, 
in  the  city  of  Huntington,  and  running  thence  north 
eighty-two  feet  to  the  south  line  of  the  lot  known  as 
**Lot  268"  in  the  original  plat  of  said  city,  thence  along 
said  line   (east)  one  hundred   feet;    thence  south  and 
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parallel  with  said  street  to  said  river  bank,  and  thence 
westward  along  said  river  bank  to  the  place  of  begin- 
ning. 

In  three  paragraphs  of  answer,  the  appellees  claim  the 
ownership  and  right  of  possession  in  parts  of  said  tract, 
describing  such  parts  by  different  methods  and  disclaim- 
ing as  to  all  of  such  tract  not  so  described  and  claimed. 

The  fifth  paragraph  of  answer  pleads  the  fifteen  years' 
limitation,  and  the  sixth  paragraph  pleads  the  twenty 
years'  limitation. 

To  the  answers  of  the  statutes  of  limitation  the  appel- 
lants replied  specially,  that  in  the  year  1830  the  then 
owner  of  said  tract  dedicated  the  same,  with  other  lands, 
to  the  public  as  a  burial  ground,  and  for  no  other  use; 
that  in  the  year  1834  John  S.  Tipton  purchased  the  lands, 
upon  a  portion  of  which  said  burial  ground  was  located; 
'  that  the  public  continued  to  use  and  occupy  for  burial 
purposes  said  tract  until  in  the  year  1883,  when  it  was 
wholly  abandoned  for  such  purposes  and  reverted  to  the 
heirs  of  said  Tipton,  who  conveyed  to  the  appellants. 
It  was  further  alleged  that  any  possession  of  the  appel- 
lee was  wrongful  and  tortious,  in  that  it  was  against  the 
municipal  corporation  of  the  city  of  Hu^ntington  and  the 
public. 

The  cause  was  submitted  to  a  jury,  resulting  in  a  gen- 
eral verdict  in  favor  of  the  appellees  and  the  return  of 
special  interrogatories  and  answers  thereto. 

By  the  special  interrogatories  and  the  answers  thereto, 
we  learn  that  the  jury  found  that  the  particular  tract  in 
controversy,  as  against  the  appellees,  was  never  dedicated 
or  used  for  burial  purposes,  nor  was  it  ever  accepted  by 
the  public  as  such,  nor  did  it  ever  become,  nor  was  it 
abandoned  as,  such. 

The  operation  of  the  statute  of  limitations,  as  against 
the  public,  and  other  questions  discussed,  are  determined 
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by  finding  specially  that  no  internet  was  ever  acquired 
by  the  public. 

The  second  cause  stated  in  the  motion  for  a  new  trial 
is  that  such  findings  are  not  sustained  by  the  evidence. 

The  evidence  for  the  appellants  shows  that  on  the  12th 
day  of  October,  1830,  Murry  and  Helvey  purchased  from 
the  Wabash  and  Erie  canal  commissioners,  and  secured 
a  certificate  of  purchase  for,  eighty-eight  and  fifty-five  one 
hundredths  acres  of  land,  including  the  tract  in  contro- 
versy; that  on  the  4th  day  of  May,  1833,  they  assigned 
said  certificate  to  said  Tipton,  who,  on  the  13th  day  of 
December,  1834,  procured  a  patent  for  said  lands.  How- 
ever, as  appears  from  the  appellee's  evidence,  said  Murry 
and  Helvey,  before  they  transferred  said  certificate,  and 
on  the  29th  day  of  May,  1832,  laid  off,  platted,  certified, 
and  recorded  in  the  proper  recorder's  office  a  plat  of  the 
town  of  Huntington.  By  that  plat  a  strip  of  ground 
bordered  on  the  south  by  Little  River,  on  the  east  by 
Guilford  street,  on  the  north  by  State  street,  and  on  the 
west  by  a  line  sixty-six  feet  east  of  Warren  street,  was 
laid  out  and  designated  as  the  '^burying  ground." 

October  20th,  1835,  the  tract  in  dispute  was  trans- 
ferred, with  other  lands,  to  Morse  and  Beardsley,  by  a 
deed  executed  by  Elias  Murry,  as  attorney  in  fact  for 
said  Tipton.  Thereafter,  and  at  a  time  not  well  defined 
in  the  record,  burials  were  made  on  another  tract  on  the 
north  side  of  Little  River  and  a  few  rods  west  of  the  tract 
designated  on  said  plat  as  the  * 'burying  ground."  No 
authority  for  such  use  appears  from  the  record.  This 
tract  adjoins  on  the  east  the  tract  in  dispute,  and  the 
principal  point  of  difference  between  the  parties  is  as  to 
whether  the  tract  in  dispute  is  and  has  been  a  part  of 
said  second  burial  ground. 

However,  the  question,  while  involving  surveys,  plats, 
location  of  highways  and  other  transactions,  properly 


252  SUPREME  COURT  OF  INDIANA, 

Hawley  et  fH,  o.  Zigerly  et  al, 

turns  upon  the  existence  of  fences  about  said  second 
burial  ground  as  defining  its  boundaries.  Treating  the 
location  of  graves  upon  this  tract  as  a  trespass  or  as  a 
mistake  for  the  tract  platted  and  dedicated  or  by  the  ac- 
quiescence of  the  parties,  the  right  may  not  be  so  en- 
larged as  to  extend  it  beyond  the  limits  of  the  tract  en- 
closed, maintained,  and  used  for  the  purposes  of  burial. 

This  point  of  difference  is  a  question  of  fact,  and  the 
jury  heard  the  evidence,  which  was  conflicting,  and  by 
the  general  verdict  found  in  favor  of  the  appellees.  We 
can  not  weigh  that  conflicting  evidence  to  determine 
whether  the  jury  decided  correctly. 

Objection  is  made  here,  to  the  rulings  of  the  circuit 
court  in  admitting  in  evidence  the  power  of  attorney  of 
Tipton  to  Murry ;  to  the  plat  of  the  town  of  Huntington  by 
Murry  and  Helvey;  to  the  deed  by  Murry  as  attorney  in 
fact  for  Tipton;  to  the  complaint,  answer,  proceedings,  and 
commissioners'  deed  in  an  action  by  Milligan  against 
Woods  for  specific  performance;  to  a  deed  from  Morse  to 
Milligan;  to  a  deed  from  Milligan  toSlusser;  toSlusser's 
plat  of  the  ground  in  dispute;  to  Slusser's  deeds  to  the 
appellees  and  their, grantors,  and  other  testimony  of  like 
character. 

The  manifest  object  in  the  introduction  of  all  of  this 
testimony  was  to  show  that  the  appellees  held  by  color 
of  title.  The  objection  that  the  evidence  did  not  show 
title  because  the  power  of  attorney  did  not,  suflSciently 
describe  the  tract  in  dispute  or  the  deed  under  that  power, 
because  of  the  weakness  of  the  power  of  attorney;  that 
Woods  and  Morse  were  not  shown  to  have  title  when, 
under  the  proceeding  to  enforce  specific  performance. 
Woods'  conveyance  was  made,  and  when  Morse  executed 
his  deed,  and  like  objections  are  of  no  avail,  because  said 
title  papers  are  sufficient  to  give  color  of  title.  Bell  v. 
Longworthj  6  Ind.  273;   Vancleave  v.  Milliken^   13  Ind. 
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105;  Doe  on  Demise  v.  Hearick,  14  Ind.  242;  Beauman 
V.  Orubba,  26  Ind.  419;  Brenner  v.  Quick,  88  Ind.  546. 

The  statute  of  limitations  applies  to  defective  titles  and 
imperfect  sales,  and  if  it  did  not  there  would  be  no  pur- 
pose in  the  statute.  Hatfield  v.  Jackson,  50  Ind.  507; 
Brovm  v.  Maker,  68  Ind.  14;  Ray  v.  Detchon,  79  Ind. 
56;  Second  Nat'l  Bank  v.  Corey,  94:  Ind.  457;  Roots  v. 
Beck,  109  Ind.  472;  Sedwick  v.  Ritter,  128  Ind.  209. 

Slusser  purchased  on  the  14th  day  of  January  ,1861,  and 
platted  the  ground  in  dispute;  and  thereafter,  in  March, 
1863,  and  in  August,  1867,  sold  under  his  plat  the  lots 
now  in  dispute. 

If  we  do  not  go  back  of  Slusser 's  purchase,  we  find 
abundant  time  to  preclude  the  appellants  under  the 
twenty  year  limitation,  this  action  having  been  insti- 
tuted on  the  5th  day  of  April,  1887. 

We  do  not  understand  the  appellants  as  contending 
that  the  statute  of  limitations  would  not  bar  their  action 
unless  it  may  be  held  that  their  rights  were  postponed 
by  the  interposition  of  some  right  in  the  public  to  the 
lots  in  dispute.  As  we  have  seen,  the  public  held  no 
right  by  dedication,  possession,  or  user,  as  found  by  the 
jury  upon  testimony  of  a  conflicting  character. 

Many  questions  are  included  within  the  discussion  of 
counsel,  but  all  are  in  line  with  the  conclusions  we  have 
reached  upon  the  questions  particularly  stated. 

We  find  no  error  in  the  record,  for  which  the  judg- 
ment should  be  reversed,  and  it  is,  therefore,  in  all 
things  affirmed. 

Filed  May.  16,  1893 ;  petition  for  a  rehearing  overruled  Oct.  18, 1893. 
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Criminal  Law.-— Murder  in  First  Degree, — StifficieMy  of  Indictment — 
Place  of  Decedent^ 8  Death. — Where  an  indictment  for  murder  in  the 
first  degree  alleged,  among  other  things,  that  the  defendant  inflicted 
a  mortal  wound  upon  the  body  of  the  deceased  at  Allen  county,  in 
this  State,  at  a  date  named,  of  which  mortal  wound  he  then  and 
there  died,  the  indictment  is  not  subject  to  the  objection  that  it  does 
not  allege  in  what  county  the  deceased  died. 

Same. — Evidence. — Murder. — Motive. — Property  of  Deceased,  and  VaUtie. 
— Defendant  an  Heir  of  Deceased. — In  an  action  for  murder  in  the 
first  degree,  where  the  theory  of  the  State,  upon  the  trial  of  the 
cause,  was  that  the  deceased  had  been  murdered  by  the  defendant, 
at  decedent's  dwelling,  and  had  afterwards  been  carried  to  the 
stable  and  deposited  near  the  horses  for  the  purpose  of  creating  the 
impression  that  he  had  been  killed  by  the  hoises ;  that  the  motive 
for  the  crime  was  that  the  defendant  might  free  himself  of  the 
maintenance  of  the  deceased,  the  deceased  having  conveyed  to  him 
certain  lands  upon  condition  that  he  should  maintain  the  deceased 
during  his  natural  life,  it  is  competent,  as  bearing  on  the  question 
of  motive,  to  prove  what  property  the  deceased  owned  at  the  time 
of  his  death,  and  the  value  thereof,  the  defendant  being  one  of  the 
heirs. 

Same. — Evidence. — Exhibiting  Clothing  of  Deceased  to  Jury. — Position  of 
Body. — In  such  case,  it  was  not  error  to  permit  the  State  to  exhibit 
to  the  jury  the  clothing  worn  by  the  deceased  at  the  time  of  his 
death,  and  to  permit  witnesses  to  testify  to  the  position  of  the  de- 
ceased when  found. 

Same. — Evidence. — Declarations  of  Defendant. — Relations  and  State  of 
Feeling  Between  Defendant  and  Decedent. — In  such  case,  it  was  com- 
petent for  the  State  to  prove  any  declarations  made  by  defendant, 
tending  to  show  the  relations  between  him  and  the  deceased,  and 
the  state  of  feeling  between  them. 

Same. — Evidence. — In  such  case,  the  State  may  prove,  in  support  of  its 
theory,  the  condition  of  things  at  the  house  of  the  deceased  immedi- 
ately after  the  body  was  found. 

Same. — Evidence. — Age  and  Strength. — In  such  case,  it  was  proper  to 
prove  that  the  deceased  was  old  and  feeble,  and  that  the  defendant 
was  young  and  stout,  in  support  of  the  theory  that  the  deceased  was 
suffocated  by  the  defendant. 

Same. — Evidence. — Deed  from  Deceased  to  Defendant. — In  such  case,  it 
was  competent  to  admit  in  evidence  the  deed  executed  by  the  de- 
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ceaaed  to  the  defendant,  in  consideration  of  which  the  defendant 
had  agreed  to  support  the  deceased  during  his  life,  the  defect  in 
aekno\yledgmeuty  if  any,  not  affecting  its  validity  as  between  the 
parties  to  it. 

Same. — Evidence. — Voluntary  Tetftimony  Before  Coroner y  Written  and 
Signed — In  snch  case,  statements  made  by  the  defendant  before  the 
coroner,  at  the  inquest  upon  the  body  of  the  deceased,  liaving  been 
signed  by  the  defendant,  were  properly  admissible  in  evidence,  the 
defendant  having  voluntarily  testified  thereto. 

Same. — Evidence. — Beputcttion  of  Deceased. — In  such  case,  it  was  not 
error  to  refuse  to  allow  the  defendant  to  prove,  on  cross-examin- 
ation of  one  of  the  State's  witnetsses,  that  the  deceased  had  the  repu- 
tation of  being  a  hard,  quarrelsome,  and  strong  man,  ready  to  fight 
at  any  time,  such  matter  not  being  cross-examination,  and  not  being 
material  upon  the  theory  of  the  case. 
^  Same. — Evidence. — Declarations  of  Defendant. — In  such  case,  it  was  not 
error  to  refuse  to  allow  the  defendant  to  testify  that  he  said,  in  the 
absence  of  the  deceased,  that  he  could  not  live  with  the  deceased, 
and  that  as  soon  as  he  got  his  wood  chopped  and  crops  off,  he  in- 
tended to  deed  the  land  back  to  the  deceased,  such  declarations  be- 
ing selfrserving. 

Same. — Evidence. — Declarations  of  a  Third  Party. — In  such  case,  decla- 
rations of  a  party  not  under  oath  and  not  on  trial,  which  are  not  ex- 
planatory of  any  act  admissible  in  evidence,  were  not  admissible  in 
favor  of  the  defendant. 

Same. — Jury. — Challenge  for  Cause. — Death  Penalty,  Scruples  Against'. 
— Discretion. — Under  an  indictment  for  murder  in  the  first  degree, 
it  is  not  error  to  permit  the  State  to  challenge,  for  cause,  a  juror 
who  answered  that  he  had  conscientious  scruples  against  affixing 
the  death  penalty,  such  action  being  within  the  sound  discretion  of 
the  court,  and  not  reviewable,  unless  there  has  been  an  abuse  of 
discretion. 

Same. — Instructions  to  Jury. — Motive. — Where  the  jury  was  instructed 
that  malice,  within  the  meaning  of  the  law,  includes  not  only  hatred 
and  revenge,  but  every  other  unlawful  and  unjustifiable  act ;  that 
malice  is  not  confined  to  ill-will  towards  an  individual,  but  is  in- 
tended to  denote  an  action  flowing  from  any  wicked  or  corrupt  mo- 
tive ;  a  thing  done  with  a  wicked  mind,  attended  with  such  circum- 
stances as  plainly  indicate  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief,  such  instruction  correctly  states  the  law. 

Same. — Instructions  to  Jury. — Elements  of  a  Crime. — Failure  to  State 
All. — Where  it  is  undertaken  to  state,  in  an  instruction,  all  the  ele- 
ments of  an  offense  necessary  to  a  conviction,  such  instruction  is  bad 
if  an  essential  element  is  omitted ;  but  an  instruction  partially  stat- 
ing the  facts  is  not  erroneous,  unless  it  charges  that  they  alone, 
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withoat  reference  to  other  facts  and  other  instnictions,  will  justify 
a  conviction. 

Samb. — Instructions  to  Jury, — Seasonable  Doubt. — Where  a  defendant 
in  a  criminal  action  asked  the  court  to  instruct  the  jury  that,  as  a 
matter  of  law,  if  there  was  any  single  fact  proved  to  the  satisfaction 
of  the  jury,  by  a  preponderance  of  the  evidence,  inconsistent  with 
the  defendant's  guilt,  it  is  sufficient  to  raise  a  reasonable  doubt,  and 
defendant  should  be  acquitted, 'such  instruction  was  too  broad,  and 
it  was  not  error  to  refuse  it. 

Samk. — Instructions  to  Jury. — deputation  in  General — Traits  of  Char- 
acter.— Where  the  court  instructed  the  jury  that  the  law  presumed 
the  defendant's  character  to  be  good,  until  the  contrary  is  proven, 
and  that  he  was  under  no  obligation  to  prove  a  good  character',  it 
was  not  error  to  refuse  to  instruct  the  jury,  in  addition  thereto,  that 
the  law  presumed  that  he  had  a  good  character  and  reputation  as  a 
peaceable  and  humane  man  until  the  contrary  is  proven,  the  de- 
fendant's character  not  having  been  questioned  by  the  evidence. 

Same. — Special  Term. — Crime. — Trial  at. — Jurisdiction. — A  defendant 
in  a  criminal  action  may  be  lawfully  tried  and  convicted  or  acquit- 
ted at  a  special  term  of  court. 

Evidence. —  Expert  Testimony, —  Hypothetical  Qttestion. — Facts  Em- 
braced in. — In  the  examination  of  expert  witnesses,  counsel  may 
embrace  in  an  hypothetical  question  such  facts  as  he  may  deem  es- 
tablished by  the  evidence,  and  if  opposing  counsel  does  not  think 
all  the  facts  established  are  included  in  such  question,  he  may  in- 
clude them  in  questions  propounded  on  cross-examination. 

Instructions  to  Jury. — Attempt  to  Discredit  Evidence. — Province  of 
Jury. — ^No  instruction  should  be  given  which  attempts  to  throw  dis- 
credit on  evidence  introduced  on  the  trial,  for  it  is  for  the  jury  to 
say  what  weight  should  be  given  to  the  evidence  in  the  case. 

From  the  Whitley  Circuit  Court. 

8.  M,  Hench  and  C.  M.  Dawson,  for  appellant. 

A.  0.  Smith,  Attorney-General,  P.  B.  Colerick,  Prose- 
cuting Attorney,  /.  F.  Rodabaugh  and  /.  M.  Robinson , 
for  State. 

Coffey,  J. — ^The  appellant  was  indicted  in  the  Allen 
Circuit  Court,  on  the  7th  day  of  February,  1890,  upon  a 
charge  of  murder  in  the  first  degree.  Upon  his  applica- 
tion, the  venue  of  the  cause  was  changed  to  the  Whitley 
Circuit  Court,  where  a  trial  resulted  in  his  conviction. 
He  appeals  to  this  court,  and  assigns  as  error: 
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First.  That  the  circuit  court  erred  in  overruling  Jiis 
motion  to  quash  the  indictment. 

Second.  That  the  circuit  court  erred  in  overruling  his 
motion  for  a  new  trial. 

The  indictment  in  the  case  is  in  the  usual  form,  and 
contains  all  the  allegations  usually  found  in  an  indict- 
ment for  murder.  The  objection  urged  against  it  is  that 
it  does  not  allege  in  what  county  the  deceased  died. 

The  supposed  defect  does  not,  in  fact,  exist.  The  in- 
dictment alleges  that  the  appellant  inflicted  a  mortal 
wound  upon  the  body  of  the  deceased,  at  Allen 
county,  in  this  State,  at  a  date  named,  of  which  mortal 
wound  he  then  and  there  died.  This  was  sufficient. 
The  court  did  not  err  in  overruling  the  appellant's  mo- 
tion to  quash  the  indictment.  Turpin  v.  Siate^  80  Ind. 
148;  State  v.  SchuLtz,  57  Ind.  19. 

The  evidence  in  this  cause  tended  to  show  that  Thomas 
Davidson,  Sr.,  the  deceased,  at  the  time  of  his  death, 
was  more  than  seventy  years  of  age,  in  good  health,  but 
somewhat  enfeebled  by  age. 

He  was  a  widower,  without  children,  and  for  near 
twenty  years  had  resided  alone  on  a  farm  in  Allen  county. 
In  the  month  of  September,  1888,  the  appellant,  an  un- 
married man,  the  nephew  of  the  deceased,  went  to  reside 
with  the  deceased,  who  was  his  uncle.  On  the  25th  day 
of  October,  1888,  the  deceased  executed  to  the  appellant 
a  deed  for  eighty  acres  of  land,  which  deed  contained  an 
agreement  on  the  part  of  the  appellant  to  maintain  the 
deceased  during  the  period  of  his  natural  life,  in  consid- 
eration of  the  land  so  conveyed.  In  August,  1889,  the 
appellant  and  the  deceased  failing  to  agree,  the  appel- 
lant left  his  uncle's  house  and  went  to  live  with  one 
Maddens.  The  distance  from  Maddens  to  the  house  of 
the  deceased  was  about  three  miles.  Soon  after  the  ap- 
VoL.  135—17 
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pellant  left  the  house  of  the  deceased,  an  action  was  com- 
menced to  set  aside  the  deed  above  mentioned.  On  the 
morning  of  the  25th  day  of  November,  1889,  the  de- 
ceased was  found  dead  in  his  stable,  some  distance  from 
his  dwelling  house.  A  post-mortem  examination  dis- 
closed the  fact  that  the  deceased  had  been  suffocated,  and 
that  his  ribs  had  been  broken. 

The  theory  of  the  State,  upon  the  trial  of  the  cause, 
was  that  the  deceased  had  been  murdered  by  the  appel- 
lant, at  his  dwelling  house,  and  had  afterwards  been 
carried  to  the  stable  and  deposited  near  the  horses,  for 
the  purpose  of  creating  the  impression  that  he  had  been 
killed  by  the  horses.  The  evidence  in  support  of  this 
theory  was  purely  circumstantial.  On  the  trial  of  the 
cause,  the  appellant  made  numerous  objections  to  the 
admission  of  evidence,  upon  the  ground  that  it  was 
irrelevant  and  immaterial,  but  his  objections  were  over- 
ruled. 

Much  of  this  evidence,  when  standing  alone,  would 
seem  to  be  immaterial;  but  when  considered  in  connec- 
tion with  the  other  facts  and  circumstances  in  the  case, 
its  relevancy  becomes  apparent. 

For  the  purpose  of  supporting  the  theory  of  the  State, 
we  think  it  was  competent  to  show  what  property  the  de- 
ceased owned  at  the  time  of  his  death.  As  the  appellant 
was  one  of  his  heirs,  it  was  competent  upon  the  subject 
of  motive.  It  is  always  competent  to  prove  the  motive 
which  prompted,  or  might  be  supposed  to  prompt,  a 
murder.     Jones  v.  State^  64  Ind.  473. 

For  this  purpose,  it  was  also  competent  to  prove  the 
value  of  such  property.  It  was  not  error  to  permit  the 
State  to  exhibit  to  the  jury  the  clothing  worn  by  the  de- 
ceased at  the  time  of  his  death,  and  to  permit  witnesses 
to  testify  to  the  position  of  the  deceased  when  found, 
McDonel  v.  State,  90  Ind.  320. 
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All  clothing  worn  by  the  parties  concerned,  and  all 
materials  in  any  way  forming  part  of  the  transaction 
from  which  inferences  of  guilt  or  innocence  may  be 
drawn,  may  be  produced  at  the  trial  for  the  inspection 
of  the  jury.  Commonwealth  v.  Brown ^  121  Masa.  69; 
Petyple  v.  Fernandez,  35  N.Y.  49;  State  v.  Graham,  74  N. 
C.  646. 

In  such  cases,  it  is  the  province  of  the  jury  to  deter- 
mine what  inferences  are  to  be  drawn  from  the  condition 
and  appearance  of  the  clothing,  in  connection  with  the 
other  evidence  in  the  cause.  Story  v.  State,  99  Ind. 
413. 

It  was  competent  for  the  State  to  prove  any  declaration 
made  by  the  appellant  tending  to  show  the  relations  be- 
tween him  and  the  deceased,  and  the  state  of  feeling  be- 
tween them;  and  it  was  also  competent  for  the  State  to 
fully  show,  in  support  of  its  theory,  the  condition  of 
things  at  the  house  of  the  deceased  immediately  after  the 
body  was  found.  Goodwin  v.  State,  96  Ind.  550;  Koer- 
ner  v.  State,  98  Ind.  7. 

So,  too,  it  was  proper  to  prove  that  the  deceased  was 
old  and  feeble,  and  that  the  appellant  was  young,  stout, 
and  vigorous,  in  support  of  the  theory  that  the  deceased 
was  suffocated  by  the  appellant.  Wharton  &  Stille's 
Med.  Jurisprudence,  section  902,  pp.  802-3. 

It  was  not  error  to  admit  in  evidence  the  deed  executed 
by  the  deceased  to  the  appellant,  in  consideration  of 
which  the  appellant  had  agreed  to  support  the  deceased 
during  his  life.  It  was  competent  upon  the  subject  of 
motive.  The  objection  made  by  the  appellant  to  the  ef- 
fect that  the  deed  was  admissible  because  the  acknowl- 
edgment was  void,  having  been  taken  before  a  notary 
public  who  was,  at  the  time,  filling  the  office  of  deputy 
county  recorder,  is  not  tenable.  The  notary  was,  at 
least,  an  officer  de  facto,  and  his  acts  as  to  third  parties 
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were  valid.     Leech  v.  State,  ex  rel.,  78  Ind.  570;    Baker 
V.  Wambaugh,  99  Ind.  312. 

Generally,  an  acknowledgment  is  not  essential  to  the 
validity  of  a  deed  as  between  the  parties  to  it,  but  is  only 
necessary  in  order  to  admit  the  deed  to  record  in  the 
proper  recorder's  office.  Hubble  v.  Wright,  23  Ind.  322; 
Maya  v.  Hedges,  79  Ind.  288;  Weathafer  v.  Patteraon,  120 
Ind.  459. 

The  statements  made  by  the  defendant  before,  the 
coroner,  at  the  inquest  upon  the  body  of  the  deceased, 
having  been  signed  by  the  appellant,  were  properly  ad- 
mitted in  evidence  against  him  on  the  trial  of  this  cause, 
it  appearing  that  he  voluntarily  testified  at  such  inquest. 
Snyder  v.  State,  59  Ind.  105;  Eppa  v.  State,  102  Ind. 
539;  Brovni  v.  State,  71  Ind.  470;  Sage  v.  State,  127 
Ind.  15. 

In  order  to  admit  such  statement  in  evidence,  it  was 
not  necessary,  in  our  opinion,  that  the  State  should  have 
introduced  in  evidence  all  the  proceedings  had  before  the 
coroner.  The  statements  of  the  appellant  were  the  only 
matters  material  to  the  issue  in  this  case. 

Under  our  statute,  section  1802,  R.  S.  1881,  all  con- 
fessions by  an  accused  are  admissible  in  evidence  against 
him,  except  such  as  are  made  under  the  influence  of 
fear  produced  by  threats.  Benaon  v.  State,  119  Ind.  488; 
Harding  v.  State,  54  Ind.  359;  State  v.  Freeman,  12 
Ind.  100;  O'Brien  v.  State,  125  Ind.  38. 

It  is  earnestly  contended  by  the  appellant  that  the  cir- 
cuit court  erred  in  the  admission  of  certain  expert  testi- 
mony given  by  physicians  called  by  the  State.  The  ob- 
jections urged  against  this  testimony  relate:  1,  to  the 
form  of  the  questions  by  which  it  was  elicited;  2,  to  the 
fact  that  the  hypothetical  questions  propounded  to  the 
witnesses  did  not  embrace  all  the  facts  proved  upon  the 
particular  subject  under  investigation. 
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Under  the  first  objection,  it  is  contended  that  the  form 
of  the  questions  required  the  experts  to  answer  as  to  mat- 
ters which  it  was  the  exclusive  right  of  the  jury  to  de- 
termine. 

We  do  not  think  the  questions  will  bear  this  con- 
struction. An  expert  witness  may  be  asked  whether 
a  certaiu  wound  did  or  did  not,  in  his  opinion,  produce 
death,  or  whether  such  wound  was  or  was  not  necessarily 
fatal.    Batten  v.  State,  80  Ind.  394;  Eppa  v.  State,  supra. 

The  questions  to  which  the  appellant  urges  his  objec- 
tion did  nothing  more  than  call  for  the  opinion  of  the 
witnesses  upon  subjects  to  which  they  were  competent, 
as  experts,  to  testify. 

As  to  the  second  objection,  it  would  seem  to  be  suffi- 
cient to  say  that  it  was  not  necessary  that  the  hypothetical 
questions  propounded  to  the  witnesses  should  embrace 
all  the  facts  proven  upon  the  particular  subject  under 
investigation. 

In  the  examination  of  expert  witnesses,  counsel  may 
embrace  in  his  hypothetical  question  such  facts  as  he 
may  deem  established  by  the  evidence,  and  if  opposing 
counsel  does  not  think  all  the  facts  established  are  in- 
cluded in  such  question  he  may  include  them  in  ques- 
tions propounded  on  cross-examination.  Any  other 
course  would  result  in  endless  wrangles  over  the  ques- 
tion as  to  what  facts  were,  and  what  were  not,  established. 
Goodwin  V.  State,  supra;  Roger's  Expert  Testimony,  39; 
Steams  v.  Field,  90  N.  Y.  640. 

The  court  did  not  err  in  refusing  to  allow  the  appel- 
lant to  prove,  on  the  cross-examination  of  one  of  the 
State's  witnesses,  that  the  deceased  had  the  reputation  of 
being  a  hard,  quarrelsome,  and  strong  man,  ready  to  fight 
at  any  time.  Such  matter  was  not  cross-examination. 
Futhermore,  under  the  theory  upon  which  the  case  was 
tried  it  was  wholly  immaterial. 
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Nor  did  the  court  err  in  refus 
ant  to  prove  that  he  said,  in  the 
hat  he  could  not  live  with  the  d 
8  he  got  his  wood  and  crops  ofi 
ighty  acre  tract  of  land  back 
[eclaratioua  were  self-serving  ar 
videuce  on  behalf  of  the  appell 
19  Ind.  118;  Spiltorffv.  State, 

On  the  trial  of  the  cause,  the 
Ime,  offered  to  prove,  by  a  < 
bout  9  o'clock  p.  M.  on  the  evi 
leceased  was  discovered,  and  ^ 
or  the  coroner's  jury  to  assei 
^as  a  tramp,  and  who  had  been 
be  neighborhood  for  about  th 
ime,  appeared  on  the  premises 
he  presence  of  the  witness,  cui 
aanded  that  the  body  be  takei 
Louse;  and  attempted  to  exerci 
>ody;  that  he  said  to  witness  th 
he  body  to  remain  at  the  bam 
ake  it  to  the  house,  and  that  tb 
nytbing  about  it  anyhow;  that 
elf  in  such  a  profane  and  uqi 
ritness,  who  had  charge  of  the 
if  the  deceased,  threatened  to  pi 
le  did  not  absent  himself;  tha 
used  of  robbing  a  store  at  Ha( 
ifficers  bad  been  looking  for  hie 
leceaaedwas  killed,  Johnson  wa 
le  usually  staid. 

This  offered  evidence  was  ex< 
he  appellant  excepted. 

We  are  of  the  opinion  that  thi 
using  to  admit  this  offered  te 
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not  on  trial.  If  he  had  been,  his  declarations  would  have 
been  admissible  against  him,  but  his  declarations  when 
not  under  oath,  and  not  explanatory  of  any  act  admissi- 
ble in  evidence,  were  not,  in  our  opinion,  admissible  in 
favor  of  the  appellant.  We  see  nothing  in  the  acts  of  John- 
son, which  the  appellant  offered  to  prove,  which  tended  to 
show  that  he  and  not  the  appellant  committed  the  crime 
for  which  the  appellant  was  upon  trial.  If  by  any  possi- 
bility any  of  the  acts  above  set  out  were  admissible  in  evi- 
dence, the  offer  to  prove  them  was  in  connection  with  other 
evidence  which,  we  think,  was  clearly  incompetent.  It 
was  not  the  duty  of  the  court  to  separate  the  competent 
from  the  incompetent  evidence,  but  it  was  the  duty  of 
the  appellant  to  make  the  separation  himself  and  to  offer 
none  but  the  competent.  City  of  Terre  Havie  v.  Hvd- 
nut,  112  Ind.  542;  Sohn  v.  JerviSy  101  Ind.  57S]. Cuth- 
reU  V.  Cuthrell,  101  Ind.  375;  Walker  v.  Statey  102  Ind. 
502;  Jones  v.  State,  64  Ind.  473;  Bonaall  v.  State,  35 
Ind.  460;  Stephemon  v.  State,  110  Ind.  358. 

The  court  did  not  err  in  permitting  the  State  to  chal- 
lenge, for  cause,  a  juror  who  answered  that  he  had  con- 
scientious scruples  against  affixing  the  death  penalty  in 
a  capital  case. 

The  question  of  the  competency  of  a  juror,  under  his 
statements,  is,  in  a  measure,  left  to  the  sound  discretion 
of  the  trial  court,  and  will  not  be  reviewed  unless  the 
facts  show  that  such  discretion  was  abused.  Stephenson 
V.  State,  supra. 

The  appellant  also  contends  that  the  court  erred  in  its 
instructions  to  the  jury  and  in  refusing  to  give  to  the 
jury  certain  instructions  asked  by  him. 

In  instruction  17,  given  by  the  court  on  its  own  mo- 
tion, the  jury  were  told  that  malice,  within  the  meaning  of 
the  law,  includes  not  only  hatred  and  revenge,  but  every 
other  unlawful  and  unjustifiable  act;  that  malice  is  not 
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confined  to  ill-will  towards  an  individual,  but  i$  intended 
to  denote  an  action  flowing  from  any  wicked  or  corrupt 
motive;  a  thing  done  with  a  wicked  mind,  attended  with 
such  circumstances  as  plainly  indicate  a  heart  regardless 
of  social  duty  and  fatally  bent  on  mischief. 

It  is  claimed  by  the  appellant  that  this  definition  was 
too  broad,  and  that  it  includes  many  matters  which,  in 
law,  do  not  constitute  malice. 

This  instruction,  however,  was  approved  in  the  case 
of  McDonel  v.  State,  »upro,  and  ia,  we  think,  correct. 
See,  also,  Achey  v.  Slate,  64  Ind.  56. 

Instruction  18,  given  by  the  court,  seems  to  have  been 
copied  from  an  instruction  in  the  case  of  Binnt  v.  State, 
66  Ind.  428,  and,  we  think,  states  the  law  upon  the  sub- 
ject of  premeditated  malice  correctly.  Koemar  v.  State, 
supra. ' 

The  twenty-first  instruction  given  to  the  jury  by  the 
court  is  as  follows;  "Among  the  usual  evidencesof  pre- 
meditation are  previous  difficulty,  ill-will  and  hatred; 
previous  threats  to  kill,  and  previous  preparation  to  take 
life." 

The  objection  urged  against  this  instruction  is  that  it 
does  not  enumerate  all  the  evidences  of  premeditation. 
This  objection  is  not  well  taken,  for  the  instruction  does 
not  purport  to  set  them  all  out.  When  it  is  undertaken 
to  state,  in  an  instruction,  all  the  elements  of  an  offense 
necessary  to  a  conviction,  such  instruction  is  bad  if  an 
essential  element  is  omitted;  but  an  instruction  partially 
stating  the  facts,  which  does  not  charge  that  they  alone, 
without  reference  to  other  facts  and  other  instructions, 
will  justify  a  conviction,  it  is  not  erroneous.  Bird  v. 
State,  107  Ind.  154;  Boyle  v.  State,  105  Ind.  469;  Hen- 
ning  v.  State,  106  Ind.  386. 

Ill  the  eighth  instruction  tendered  by  the  appellant, 
he  asked  the  court  to  say  to  the  jury,  as  matter  of  law. 
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that  if  there  was  any  single  fact  proved  to  the  satis- 
faction of  the  jury,  by  a  preponderance  of  the  evidence, 
inconsistent  with  the  appellant's  guilt,  that  was  sufficient 
to  raise  a  reasonable  doubt,  and  that  he  should  be  ac- 
quitted. 

This  instruction,  as  asked,  was  entirely  too  broad. 
The  doctrine  of  reasonable  doubts,  as  a  general  rule,  has 
no  application  to  mere  matters  of  subsidiary  evidence 
taken  item  by  item.  It  is  applicable  to  the  constituent 
elements  of  the  crime  charged  and  to  facts  or  groups  of 
facts  which  constitute  the  entire  proof  of  the  constituent 
or  elementary  facts.  Wade  v.  State,  71  Ind.  535;  Koer- 
ner  v.  State,  supra. 

The  instruction,  as  asked,  would  apply  as  well  to  the 
subsidiary  facts  as  to  the  constituent  facts,  and  for  that 
reason  was  properly  refused. 

Instruction  ten,  asked  by  the  appellant,  was  fully  cov- 
ered, we  think,  by  the  instructions  given  by  the  court. 

What  we  have  said  with  reference  to  instruction  num- 
ber eight,  asked  by  the  appellant,  applies  also  to  instruc- 
tion number  eleven  asked  and  refused  by  the  court. 

Instructions  thirteen  and  fourteen,  asked  by  the  ap- 
pellant and  refused  by  the  court,  were,  so  far  as 
they  state  the  law  correctly,  covered  by  the  instructions 
given  by  the  court  to  the  jury  upon  the  subject  of  reason- 
able doubt. 

At  the  request  of  the  appellant,  the  court  instructed 
the  jury  that  the  law  presumed  his  character  to  be  good, 
until  the  contrary  appeared  from  the  evidence,  and  that 
he  was  under  no  obligation  to  prove  a  good  character. 
He  asked  the  court  to  instruct  the  jury,  in  addition  to 
the  above,  that  the  law  presumed  he  had  a  good  char- 
acter and  reputation  as  a  peaceable  and  humane  man, 
until  the  contrary  was  shown  by  the  evidence  in  the 
case,  which  the  court  refused. 
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There  was  no  error  in  this  ruling. 

No  evidence  was  introduced  on  th< 
ouching  .the  character  of  the  appell 
■eason,  hia  character  formed  no  eleme! 
2u«e»  V.  Slate,  82  Ind.  72;  Knight  v.  i 
'^Itick  V.  Stale,  40  Ind.  263. 

Instructions  seventeen,  eighteen,  an 
ty  the  appellant,  so  far  as  they  state 
rere  fully  covered  by  the  instructi( 
:ourt. 

Instruction  numbered  twenty-one,  ai 
ant,  attempted  to  throw  discredit  upoi 
ntroduced  by  the  State  on  the  trial  of 
or  that  reason  correctly  refused.  Sui 
ihould  never  be  given,  as  it  is  for  the 
veight  should  or  should  not  be  given 
he  case.  Line  v.  State,  51  Ind.  172; 
123  Ind.  347. 

Instruction  numbered  twenty-two,  t 
vas  fully  covered  by  the  instructions  g 
IS  was  also  instruction  numbered  five,  t 

The  record  before  us  discloses  the  fai 
lay  of  April,  1890,  the  appellant  filed 
rhich  he  asked  the  court  to  postpone 
:ause,  and  to  set  the  same  down  for 
arm,  to  be  held  about  the  20th  da; 
Jpon  this  motion,  the  cause  was  post| 
rial  at  special  term,  to  begin  on  the 
ollowing.  On  that  date  the  appellant 
on  and  by  his  attorney,  and,  without 
ned  and  rejected  jurors.  He  also  m( 
equire  the  jury  commissioners  to  drai 
pecial  jury  to  try  his  cause.  After  1 
ury,  but  before  it  was  sworn,  he  obji 
he  jury  and  entering  upon  the  trial  of 
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reason  that  the  cause  was  being  tried  at  a  special  term  of 
the  court,  and,  under  the  constitution  and  laws  of  the 
State,  such  term  was  not  authorized  and  could  not  be 
held. 

It  is  not  denied  that  the  statutes  of  this  State  authorize 
the  holding  of  a  special  term,  when  necessary  to  dispose 
of  the  pending  business.  No  argument  is  advanced  by 
the  appellant  in  support  of  the  proposition  that  such 
statutes  are  unconstitutional. 

A  conviction  at  a  special  term  was  sustained  in  the  case 
of  Smurr  v.  State,  105  Ind.  125. 

No  irregularity  appears  in  the  record  in  this  case  re- 
lating to  the  special  term  in  question,  and,  as  the  court 
assumed  jurisdiction,  we  must  indulge  the  familiar  pre- 
sumption that  every  thing  was  rightly  done.  Carlisle  v. 
State,  32  Ind.  55;  Shirts  v.  Irons,  28  Ind.  458;  Passmore 
V.  Passmore,  113  Ind.  237;  O'Brien  v.  State,  supra. 

The  evidence,  we  think,  strongly  tends  to  prove  the 
guilt  of  the  appellant  of  the  charge  preferred  against 
him.  We  can  not  disturb  the  verdict  of  the  jury  on  the 
evidence. 

Judgment  affirmed. 

Filed  Oct.  18,  18d3. 
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Cbimikal  Law. — Seduction. — Marriage  of  Seducer  and  the  Seduced. —    ^^^  ^i 
Bar  to  Action. — Where,  in  a  prosecution  for  seduction,  the  seducer   ifi«  i»l 
pleads,  in  bar  to  the  action,  that  after  the  matters  and  things  set  up 
in  the  indictment  he  married  the  prosecuting  witness,  and  that  she 
is  still  his  wile,  such  plea,  if  established,  will  be  an  effectual  bar  to 
the  action. 

From  the  Huntington  Circuit  Court. 
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A.  G.  Smith,  Attorney-General,  S.  E.  Cook,  Prosecut- 
ing Attorney,  and  W.  A.  Branyan,  for  State. 
Z.  T.  Dungan  and  C.  W.  Watkina,  for  appellee. 

Howard,  J.— Under  section  1992,  R.  S.  1881,  an  af- 
fidavit and  information  were  filed  agunst  the  appellee, 
and  he  was  arrested  for  the  seduction  of  the  prosecuting 
witness,  Ella  M.  Otis. 

To  the  affidavit  and  information  the  appellee  answered 
by  special  plea  in  bar,  saying,  "he  is  not  guilty,  for  the 
reaaon  that  after  the  matters  and  things  as  set  up  in  the 
affidavit  and  information  he  married  the  prosecuting  wit- 
ness, and  that  she  is  still  his  wife." 

A  demurrer  for  want  of  sufficient  facts,  to  this  plea,  was 
overruled. 

The  prosecuting  attorney  then  filed  a  reply,  admitting 
that  the  appellee,  "after  the  seduction,  went  through  the 
form  of  marriage  with  Ella  M.  Otis,  the  person  named 
in  the  affidavit  and  information  as  being  seduced,"  but 
saying  that  at  the  time  of  the  marriage  ceremony  the  ap- 
pellee was  in  the  custody  of  the  sheriS  awaiting  the  ac- 
tion of  the  circuit  court,  on  a  charge  of  bastardy,  "hav- 
ing been  adjudged  by  a  justice  of  the  peace  to  be  the 
father  of  a  bastard  child  born  to  said  Ella  Otis";  that 
he  fraudulently  went  through  the  ceremony  of  marriage, 
"for  the  purpose  of  avoiding  the  continuance  of  im- 
prisonment for  bastardy,  and  for  the  purpose  of  avoid- 
ing a  prosecution  for  criminal  seduction";  that  at  the 
time  of  the  marriage  ceremony  he  did  not  intend  to  live 
as  the  husband  of  Ella  M.  Otis,  and  keep  his  marriage 
vows,  "but  to  break  his  promise  immediately  and  leave 
the  said  Ella  Otis  without  remedy";  and  that  he  "did, 
immediately  after  the  marriage,  break  his  marriage  vows 
and  promises";  averring,  therefore,  "that  such  marriage 
was  a  mere  sham,  a  fraud,  a  deception,  a  trick,  a  device 
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to  avoid  prosecution  and  imprisonment,  and  that  de- 
fendant ought  not  to  go  acquit  but  be  held  to  answer 
said  charge." 

To  this  reply  a  demurrer  was  sustained  and  the  appeal 
followed. 

The  overruling  of  the  demurrer  to  the  plea  in  bar,  and 
the  sustaining  of  the  demurrer  to  the  reply,  are  assigned 
as  errors. 

In  case  of  seduction  under  promise  of  marriage,  we 
think  there  can  be  little  doubt  that  the  subsequent  mar- 
riage of  the  parties  is  a  bar  to  further  prosecution  for 
the  crime  committed. 

The  keeping  of  the  promise  of  marriage  is  a  partial 
reparation  for  the  wrong  done,  the  only  reparation  in 
any  degree  adequate  to  the  injury. 

The  chief  object  to  be  attained  by  our  criminal  statutes 
is  the  betterment  of  the  condition  of  society,  and  the  re* 
form  rather  than  the  punishment  of  the  criminal.  Sec- 
tion 18  of  article  1,  of  the  constitution  of  the  State,  pro- 
vides that  ''the  penal  code  shall  be  founded  on  the  prin- 
ciples of  reformation  and  not  of  vindictive  justice.'' 

If  the  wronged  woman  freely  enters  into  the  married 
relation  with  her  seducer,  thus  restoring  in  some  meas- 
ure the  honor  of  her  own  womanhood,  and  securing  also 
the  ^ood  name  and  well  being  of  her  child,  it  would 
seem  that  her  act  is  a  condonation  of  the  offense,  so  far 
as  she  is  concerned,  and  that  the  policy  of  the  law  would 
be  better  served  by  such  marriage  than  by  any  punish- 
ment that  might  be  meted  out  to  the  offender. 

The  question  does  not  appear  to  have  arisen  heretofore 
in  this  State.  Our  decisions  are  nearly  silent  upon  the 
subject. 

Dotoling  v.  Crapo,  by  her  next  friend,  65  Ind.  209,  was 
an  action  for  seduction,  where  the  prosecuting  witness 
afterwards  married  a  person  other  than  the  seducer,  and 
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it  was  contended  that  such  marriage  barred  her  action. 
The  court  said:  "We  can  conceive  of  no  good  reason 
why  an  action  for  the  seduction  of  an  unmarried  female 
should  he  harred  by  her  subsequent  marriage.  Such 
subsequent  marriage  does  not  remove  the  stigma,  or 
compensate  the  injury  caused  by  the  seduction,  nor  is 
there  any  principle  of  public  policy  which  requires  that 
a  subsequent  marriage  should  bar  the  action.  Public 
policy  encourages,  rather  than  discourages,  marriage. 
Of  course,  we  intimate  no  opinion  as  to  the  effect  of  a 
subsequent  marriage  to  the  seducer." 

In  bastardy,  the  marriage  of  the  parties  seems  to  be 
considered  as  terminating  all  further  legal  proeeedinga. 

In  the  case  of  Noble  v.  State,  ex  ret.,  39  Ind.  352,  the 
relatrix  in  a  bastardy  suit  appeared  in  court  and  ac- 
knowledged that  satisfactory  provision  had  been  made 
for  the  support  of  her  child,  and  the  suit  was  dismissed. 
It  appeared  that  the  consideration  for  this  dismissal  was 
a  promise  of  marriage  on  the  part  of  the  defendant.  The 
court  held  this  consideration  sufficient,  saying;  "We 
can  not  say  that  it  was  not  such  a  provisi,on  as  is  con- 
templated by  the  statute," 

The  question  before  us  has,  however,  been  expressly 
considered  in  a  Michigan  case.  People  v.  Gould,  70  Mich. 
240;  and,  also,  in  a  Pennsylvania  case,  ComimmweaUh 
V.  Eichar,  4  Clark  Pa.  L.  J.  551. 

Both  hold  subsequent  marriage  of  the  parties  a  bar  to 
further  prosecution  for  the  offense.  In  the  latter  case, 
the  court  said:  "It  is  the  seduction  under  promise  of 
marriage  which  is  an  offense  of  so  grievous  a  nature  as 
to  require  this  exemplary  punishment.  What  promise? 
One  that  is  kept  and  performed?  Clearly  not;  but  a 
false  promise,  broken  and  violated  after  performing  its 
fiendish  purpose.  The  evil  which  led  to  the  enactment 
was  not  that  females  were  seduced  and'  then  made  the 
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wives  of  the  seducer,  but  that  after  the  ends  of  the  se- 
ducer were  accomplished,  his  victim  was  abandoned  to 
her  disgrace.  An  objection  to  this  construction  is  that 
it  places  within  the  power  of  the  seducer  a  means  of  es- 
caping the  penalty.  So  be  it.  This  is  far  better  than 
by  a  contrary  construction  to  remove  the  inducement  to 
a  faithful  adherence  to  the  promise  which  obtained  the 
consent."  See,  also,  2  Wharton  Crim.  Law,  section 
1760;  5  Lawson  Crim.  Defenses,  section  620;  2  Arch- 
bold's  Crim.  Pr.  and  PL,  Pomeroy's  Notes,  p.  1825. 

Were  this  an  action  for  damages,  by  a  parent,  for  the 
seduction  of  a  daughter  under  twenty-one  years  of  age, 
there  is  no  question  that  the  fact  that  the  daughter  had 
condoned  the  wrong  done  herself,  or  that  she  had  been 
compensated  by  the  payment  of  money,  or  by  marriage, 
could  not  be  pleaded  in  bar.  The  damage  and  loss  to 
the  parent  are  quite  independent  of  the  wrong  to  the 
daughter.  Crimbel,  Admr.,  v.  Smidth,  7  Ind.  627;  Pruitt 
V.  Goz,21  Ind.  15;  Bartlett  v.  Kochel  ,88  Ind.  425;  Eichar 
V.  KMer,  14  Pa.  St.  282;  Sellars  v.  Kinder,  38  Tenn.  (1 
Head)  134. 

In  the  case  before  us,  however,  the  prosecuting  wit- 
ness, of  her  free  will,  so  far  as  the  record  discloses,  and 
to  protect  her  honor  and  that  of  her  child,  entered  into 
the  marriage  relation  with  her  seducer.  It  is  not  the 
policy  of  the  law  to  discourage  such  means  of  atonement 
for  the  wrong  which  she  has  suffered.  This  marriage, 
with  all  its  sad  attendant  circumstances,  was,  to  her,  a 
refuge  from  the  shame  into  which  she  had  fallen.  It  is 
true  that  in  this  case  the  appellee  may  have  agreed  to  the 
Qiarriage  in  order  to  escape  merited  punishment;  but  we 
should  not,  for  that  reason,  remove  an  inducement  which 
^ay  I^ad  another  wrongdoer  to  atone  for  his  fault  by  mak- 
^^^g  th.€  injured  party  an  honored  wife  and  mother. 
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We  think  the  rulings  of  the  court  were  based  upon  a 
proper  construction  of  the  statute. 
The  judgment  is  affirmed. 

Dailey,  J.,  took  no  part  in  the  decision  of  this  case. 
FUed  Oct  10, 1893. 


No.  16,237. 
Gates  v.  Gates  et  al. 


Dhd. — Sxe^tUm  Leaving  Lift  Estate  in  Grantor.— Po(fpon«m«»t  of 
Orantet's  Enjovment. — Where  the  granting  claoee  of  a  deed  ia  with- 
out tunbignity,  limitation,  exception,  or  reservation,  but  immedi- 
ately following  the  description  is  an  exception  in  these  words: 
"The  grantor,  Prior  Cat«8,  hereby  expressly  excepts  and  reserves 
Irom  this  grant  all  the  estate  in  said  lands,  and  the  use  and  occapa- 
tion,  rents  and  proceeds  thereof  nnto  himselt  during  bis  natural 
lite,"  snch  instnunent  mast  be  conBtnted  as  conveying  a  present  in- 
terest, the  enjoyment  of  which  is  postponed  nntll  after  the  grantor's 
death. 

From  the  Fountain  Circuit  Court. 
J.  A .  lAjuUey  and  0.  P.  Lewis,  for  appellant. 
H.  H.  Dochlerman,  V.  E.  Livengood  and  D.  W.  SimTru, 
for  appellees. 

Hackney,  J. — The  appellant  and  her  husband,  Prior 
Gates,  on  the  9th  day  of  May,  1876,  executed  to  the  ap- 
pellees a  general  deed  of  warranty,  in  the  statutory  form, 
and  describing  the  lands  of  which  the  appellant  now 
seeks  partition  in  her  right  as  the  widow  of  said  Prior 
Gates. 

Said  deed,  in  the  premises  or  granting  clause,  is  with- 
out  ambiguity,  limitation,  exception  or  reservation,  but 
immediately  following  the  description  is  an  exception 
and  a  reservation  in  these  words:     "The  grantor,  Prior 
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Gates,  hereby  expressly  excepts  and  reserves  from  this 
grant  all  the  estate  in  said  lands,  and  the  use  and  occu- 
pation, rents  and  proceeds  thereof  unto  himself  during 
his  natural  life." 

The  appellant's  contention  is  that  the  deed  conveyed 
no  interest  which  became  vested  upon  the  execution 
thereof,  but  that  the  exception  of  ''all  the  estate  in  said 
lands, "  during  the  life  of  the  grantor,  not  only  post- 
poned the  enjoyment  of  possession,  but  denied  to  the 
grantees  all  property  rights  in  said  lands  until  after  the 
death  of  the  grantor,  thereby  giving  the  grant  a  testa- 
mentary character. 

It  is  further  insisted,  by  the  appellant,  that  the  deed, 
being  of  a  testamentary  character  and  not  having  been 
attested  and  probated  as  required  by  the  statutes  of  wills, 
is  of  no  validity. 

On  behalf  of  the  appellees,  it  is  urged  that  the  excep- 
tion only  carves  out  of  the  fee  granted  by  the  premises 
a  life  estate;  but  that  if  the  phrase,  "all  the  estate  in  said 
lands,''  shall  be  held  to  comprehend  the  fee  simple  inter- 
est embraced  in  the  granting  clause,  then  such  exception 
of  the  fee  is  void  for  repugnancy  to  the  grant,  and  must 
fall. 

By  sustaining  the  appellees'  demurrer  to  the  appel- 
lant's complaint,  the  lower  court  accepted  the  theory  of 
the  appellees,  and  that  ruling  is  before  this  court  for  re- 
view. 

By  section  2927,  R.  S.  1881,  the  instrument  in  ques- 
tion, omitting  the  exception,  is  made  a  conveyance  in 
fee  simple,  and  it  is  conceded  that  the  reservation  of  a 
life  estate  in  the  grantor  is  not  subject  to  the  charge  of 
repugnancy  to  the  grant  in  fee.  Omitting  from  consid- 
eration the  exception,  but  considering  the  reservation, 
we  have  a  present  estate  in  the  grantees,  the  enjoyment 
Vol.  135—18 
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0  commence  in  futuro.  Sach  a  conveyance 
sr  aection  2959,  R.  S.  X881.  Spencer  v.  Rob- 
i.  580. 

1  to  consider  the  effect  of  the  exception  of 
te  in  said  landa."  Does  the  phrase,  when 
ith  relation  to  all  parts  of  the  instrument, 
urpose  to  make  a  testamentary  provision? 
n  of  a  grantor  must  be  the  lamp  unto  our 
all  the  dark  paths  of  the  construction  of 

ment  is,  in  form,  a  deed  in  which  husband 
n,  and  which  is  properly  acknowledged  be- 
Jiorized  officer.  Granting,  by  the  terms 
id  "warrant,"  with  their  legal  significance 
)resent  estate,  and  defend  the  title  thereto, 
ao  design  or  purpose  to  make  a  testamentary 
On  the  contrary,  they  evince,  in  the  clearest 
plicit  manner  known  to  the  forms  of  ponvey- 
utention  to  convey,  and  not  to  devise, 
ment  was  delivered  and  entered  of  record  in 
jcorder's  office  more  than  ten  years  before 
I  death,  acts  not  performed  with  relation  to 

3n  of  the  appellant  is  that  all  of  these  evi- 
intention  to  convey  an  interest  in  prtegenti 
and  that  testamentary  character  is  given  to 
nt  by  the  exception  of  "all  the  estate  in  said 
ig  the  lifetime  of  the  grantor, 
ion  to  reserve  a  life  estate  is  so  clearly  mani- 
words  reserving  "the  use  and  occupation, 
oceeds  thereof  unto  himself  during  his  na- 
hat  it  is  difficult  to  believe  that  it  was  the 
confer  no  interest  upon  the  appellees  until 
th.  It  is  more  difficult  to  believe  that  it 
tor's,  intention  to  expressly  withhold  the  fee 
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from  the  grantees  until  after  his  death,  for  to  have  done 
so  by  the  exception  would  have  rendered  the  reservation 
of  the  **use  and  occupation,  rents  and  proceeds"  an  idle 
ceremony.  To  have  reserved  the  fee  and  the  life  estate 
is  to  assume  that  both  estates  may  be  held  by  one  and 
the  same  person,  and  we  can  not  indulge  the  contention 
that  such  a  design  existed  when  the  law  permits  no  such 
end. 

Some  effective  object  must  be  presumed  to  have  been 
intended  by  the  grantor,  and  not  that  the  solemn  form 
of  a  deed  was  adopted  to  create  a  nullity,  such  as  this 
instrument  must  be  if  it  possesses  a  testamentary  char- 
acter. But  the  deed,  in  both  the  grant  and  exception, 
should  be  construed  most  favorably  to  the  grantee. 
Darling  v.  Crowell,  supra;  Oreen  Bay,  etc.,  Co.  v.  Hewett, 
55  Wis.  96. 

There  are  numerous  cases  where  the  deeds  under  con- 
struction contained  a  condition  in  all  respects  the  equiv- 
alent of  that  in  question  in  this  case,  and  where  it  was 
held  that  they  were  not  testamentary,  but  that  they  con- 
veyed a  fee  in  prsesenti,  with  the  use  for  life  reserved  to 
the  grantors,  and  that  the  effect  of  the  condition  was  only 
to  postpone  the  enjoyment  of  possession  by  the  grantees 
until  after  the  death  of  the  grantors. 

In  the  case  of  White  v.  Hopkins,  4  S.  E.  Rep.  863, 
the  deed  contained  this  condition:  "And  the  title  to  the 
above  described  tract  of  land  to  still  remain  in  the  said 
Lemuel  Hopkins  for  and  during  his  lifetime,  and  at  his 
death  to  immediately  vest  in  the  said  Lewis  Hopkins," 

The  Supreme  Court  of  Georgia  said:  "This,  in  our 
opinion,  conveys  an  absolute  title  from  the  grantor  to  the 
grantee.  It  conveys  a  present  interest  in  the  land,  and 
takes  effect  immediately.  After  it  was  executed,  it  was 
irrevocable  by  the  grantor."  As  supporting  this  con- 
clusion, the  court  cites  the  following  cases:     Gumming 
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V.  Cumming,  3  Kelly,  460;  Spavlding  v.  Grigg,  4  Ga. 
75;  Robinson  v.  SeUy,  6  Ga.  515;  Taylor  v.  SvUon,  15 
Ga.  103;  Moye  v.  Kittrell,  29  Ga.  677;  £wnn  v.  Bunn, 
22  Ga.  472;  Watson  v.  ITataon,  22  Ga.  460;  Meek  v.  Sol- 
ton,  22  Ga.  491;  Johnam  v.  Bines,  31  Ga.  720. 

In  the  last  case,  the  grant  was  "to  have  and  to  hold 
after  my  death,  the  aforesaid  property."  See,  also,  Me- 
Olovm  V.  McGlown,  17  Ga.  234,  and  Jonet  v.  Morgan,  13 
Ga.  515. 

In  Graves  v.  Atwood,  52  Conn.  512,  the  condition  was 
as  follows:  "The  .condition  of  this  deed  is  such  that  I 
hereby  reserve  all  my  right,  title  and  interest  in  the 
aforesaid  described  pieces  of  land,  with  all  the  buildings 
thereon  standing,  during  nay  natural  lite."  The  court 
said:  "The  condition,  read  in  the  light  of  the  grant,  is 
to  be  interpreted  as  the  reservation  of  the  same  measure 
of  use  thereafter  as  tenants  for  life,  as  he  had  theretofore 
enjoyed  as  owner." 

In  Webster  v.  Webster,  33  N.  H.  18,  the  condition  was 
'  'reserving  all  the  right,  title,  and  interest  in  and  unto  the 
above  named  land  and  buildings  for  and  during  my 
natural  life." 

In  Bunch  v.  Nicks,  7  S.  W.  Rep.  563,  the  condition 
was  that  "the  deed  shall  go  into  full  force  and  effect  at 
my  death." 

In  Wyman  v,  Brovm,  50  Me.  139,  the  condition  was 
in  these  words:  "This  deed  or  conveyance  not  to  take 
effect  during  my  lifetime,  and  to  take  effect  and  be  in 
force  from  and  after  my  decease." 

In  Shackelion  v.  Sibree,  86  111.  616,  the  condition  was: 
"This  deed  not  to  take  effect  until  after  my  decease — not 
to  be  recorded  until  after  my  decease." 

In  Wall  V.  Wall,  30  Miss.  91,  where  right  of  revoca- 
tion was  reserved,  to  be  exercised  at  any  time  during 
life,  and  conditioned  that  possession  should  not  pass  ua- 
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til  after  the  grantor's  death,  it  was  held  to  convey  a  pres- 
ent estate,  and  that  the  intention  was  evident  that  the 
instrument  should  operate  as  a  deed,  and  not  as  a  will. 
See,  also,  Abbott  v.  Holway,  72  Me.  298;  Chancellor  v. 
Windham,  1  Rich.  Law  (S.  C),  161. 

In  Owen  v.  Williams,  114  Ind.  179,  the  instrument 
was  in  form  a  deed,  and,  in  the  granting  clause,  did 
"convey  and  warrant  to  Thomas  Jefferson  Williams,  af- 
ter my  decease,  and  not  before.' ■  The  phrase  ''after  my 
decease,  and  not  before,"  it  was  held,  did  not  make  the 
deed  testamentary  in  its  character,  but  operated  t#  show 
that  the  grantee's  use  and  enjoyment  of  the  lands  con- 
veyed would  not  begin,  under  such  deed,  until  after  the 
grantor's  death,  and  not  before. 

Neither  from  reason  nor  authority  can  we  conclude  that 
the  intention  of  the  grantor,  in  the  deed  before  us,  was 
to  make  testamentary  provision,  and  not  to  convey  a 
present  estate,  the  enjoyment  of  which  is  postponed  un- 
til after  the  grantor's  death. 

The  exception  in  Spencer  v.  Bobbins,  supra,  was  that 
the  land  was  'Ho  be  equally  divided  between  them 
(the  grantees)  at  my  decease  ♦  ♦  ♦  and  then  the 
title  to  vest  in  them  absolutely."  The  court  held  that 
the  instrument  was  a  deed,  and  not  a  testamentary  pro- 
vision; that  it  vested  a  present  estate  in  fee  simple,  pos- 
sibly reserving  a  life  estate. 

In  the  opinion  are  cited  the  cases  of  Turner  v.  Scott, 
51  Pa.  St.  126,  and  Leaver  v.  Gauss,  62  la.  314,  which 
seem  to  be  in  conflict  with  the  numerous  cases  we  cite  in 
this  opinion,  but  they  did  not  control  that  case,  and  the 
court  said:  "The  rule  is  that  unless  an  instrument, 
which  has  been  fully  executed,  from  every  point  of  view 
seems  to  be  a  nullity,  it  will  not  be  intended  that  the 
parties  meant  that  it  should  be  invalid,  and  some  effect 
will,  if  possible,  be  given  it." 
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This  rule  is  equally  applicable  in  the  case  before  us,  , 
ud  we  conclude  that  the  grantor  could  not  have  meant 
)  create  a  nullity,  and  that,  from  a  reasonable  point  of 
iew,  it  was  intended  to  convey  the  fee,  as  the  effect  of 
le  granting  clause  does,  from  which  was  reserved  a  life 
3tate. 

This  view  renders  it  unnecessary  to  determine  the  ef- 
!Ct  of  conflict  between  the  grant  and  the  exception, 
lough  we  Ijave  no  doubt  that  where  a  repugnancy  ex- 
its the  exception  is  void.  QreenBay,etc.,v.HeieeU, 
ipra, -42  Am,  Rep,  701;  Qravea  v.  Atwood,  supra; 
'arquhataon  V.  Eiehelberger,  15  Md.  63;  Darling  v. 
'rowell,  6  N.  H.  421;  2  Devlin  on  Deeds,  section  979, 
ad  cases  there  cited. 

The  judgment  of  the  circuit  court  is  affirmed. 

Filed  Oct.  12,  1893. 


No.  16,980. 

West  bt  al.  v.  Rassman  et  al. 

'lLL.—  C<m»trMttoti  of.—DUtribution,  Wktn  Per  SUrpet,  When  Per 
Capita. — Advaneement^.— Where  the  proviaionB  ol  a  will,  relating  to 
the  m&uner  ot  distribution  of  the  estate,  are:  "I  will  and  direct 
that  all  1117  property,  both  real  and  personal,  shall  be  distributed  in 
equal  portiODB  among  the  children  of  the  following  named  persons : 
■  >  f  •  •  •  J  mean  and  intend  that  the  children  of  these 
parties  above  named,  withoat  any  regard  to  numbers,  shall  be 
counted  as  one  family,  and  equally  divided  amongst  them  all,"  the 
will  moat  be  construed  to  mean  that  a  distribution  ehoiild  be  made 
per  capita  and  not  per  tttrpes;  and  the  fact  that  the  will  directs  that 
money  and  property  advanced  to  the  parents  of  ceri^n  legatees 
shall  be  deducted  from  the  legacies  of  the  children  of  such  parents 
in  equal  proportion,  and  that  advancements  to  certain  of  the  legatees 
shall  be  deducted  from  the  legacy  ot  each,  does  not  affect  the  man- 
ner ot  distribution  as  indicated  in  the  will,  except  that  owing  to 
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Buch  dedactions  of  advancements » there  can  not  strictly  be  a  per 
capita  dlstribatibn  in  equal  amounts. 

Same. — Construction  of. — Distribution  Per  Capita ^  Per  Stirpes. — Where 
the  devise  is  to  several  persons  belonging  to  different  classes,  bear- 

'  ing  different  degrees  of  relationship  to  the  testator,  and  the  lan- 
guage of  the  will  leaves  the  question  of  distribution  in  doubt,  or  the 
language  does  not  exclude  a  distribution  per  stirpes,  then  the  will 
must  be  construed  as  intending  a  distributibn  per  stirpes  and  not  per 
capita. 

Same. — Construction  of. — Words  in,  How  Construed. — ^Words  employed 
in  a  will  must  be  given  their  ordinary  meaning,  unless  there  is  lan- 
guage in  the  will  which  indicates  clearly  that  the  testator  did  not 
use  the  words  in  question  in  their  plain  and  ordinary  sense. 

8ams. —  ^*  Children,^*  How  Construed. — When  Includes  OrandchUdren, 
When  not. — ^The  ter^l  "children,"  when  used  in  a  will,  will  be  con- 
strued in  its  ordinary  and  popular  signification,  and  will  not  be 
construed  to  include  grandchildren,  when  there  are  other  persons 
in  existence,  at  the  date  of  the  will  or  when  the  bequest  or  legacy 
takes  effect,  answering  to  such  meaning  of  the  term. 

From  the  Marion  Circuit  Court. 

T.  Hanna,  W.  L.  Taylor  and  W.  R.  Martz,  for  appel- 
lants. 

A.  G.  Ayres,  A.  Q.  Jones,  T.  Curtin,  H.  H.  Haynes, 
B.  K.  EUiott,  W.  F.  EllioU,  E.  F.  RiUer,  H.  L.  Ritter, 
8.  M.  Ralsion,  M.  Keefe,  W.  W.  Pringle,  S.  N.  Cham- 
berSy  S.  0.  Pickens  and  C.  W.  Moores,  for  appellees. 

McCabe,  C.  J. — ^This  was  a  suit  brought  by  appel- 
lee Emil  C.  Rassman,  as  the  administrator  de  bonis  non 
of  William  Johnson,  deceased,  with  the  ,will  annexed, 
against  appellant  and  all  the  other  appellees,  as  defend* 
ants,  asking  for  a  judicial  construction  of  the  last  will  of 
said  William  Johnson,  deceased. 

After  hearing  the  evidence,  the  court,  at  the  request  of 
John  F.  Johnson  and  others,  made  a  special  finding  of 
the  facts  and  stated  its  ^conclusions  of  law  thereon,  to 
which  some  of  the  parties  excepted.  The  court  rendered 
judgment  in  accordance  with  the  facts  found  and  con- 
clusions of  law;  and  Mary  Jennie  West  appealed,  mak- 
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ing  all  the  other  parties,  plaintiffs  and  defendants,  appel- 
lees in  this  court.  Ella  Johnson  and  William  H.  Myers, 
infants,  by  their  guardian  ad  litem,  Smiley  N.  Cham- 
bers, Ann  Cooke,  Henry  Johnson,  Emma  Skinner,  John' 
F.  Johnson,  John  Hackleman,  Mary  J.  Cayton  and 
James  W.  Jones,  all  appellees,  and  a  part  of  the  defend- 
ants below,  join  in  the  appeal,  and  the  errors  assigned  by 
said  appellant,  namely: 

1.  That  the  court  erred  in  its  conclusions  of  law. 

2.  That  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

The  second  assignment  of  error  is  waived  by  the  fail- 
ure of  appellants  to  discuss  it. 

The  discussion  of  the  first  assignment  ia  confined  to 
the  conclusions  of  law  affecting  the  fifth  clause  of  the 
testator's  will.  All  other  objections  to  the  conclusions 
of  law  are  therefore  waived,  rendering  it  necessary  to  set 
put  in  this  opinion  only  so  many  of  the  facts  found  and 
conclusions  of  law  as  aSectsaid  clause  in  the  will.  The 
court  found: 

"1.  -That  heretofore,  to  wit,  on  the  5th  day  of  June, 
1891,  William  Johnson  died  testate,  in  Marion  county, 
Indiana,  leaving  no  widow  or  children  or  their  descend- 
ants, or  father  or  mother,  surviving  him,  leaving  a  last 
will  and  testament,  which  has  been  duly  admitted  to 
probate,  on  the  9th  day  of  June,  1S91,  in  said  Marion 
county;  and  said  Emil  C.  Rassman  has  been  duly  and 
legally  appointed  and  qualified,  and  is  now  acting,  as  ad- 
ministrator de  bonis  non,  with  the  will  annexed,  of  the 
estate  of  said  William  Johnson,  deceased;  that  the  follow- 
ing is  a  true  and  exact  copy  of  said  will,  to  wit:  'Thia 
20th  day  of  November,  1883,  I,  William  Johnson,  of 
sound  disposing  mind  and  memory,  do  make  and  pub- 
lish this,  my  last  will  and  testament:  1st.  I  direct  that 
all  my  just  debts  shall  be  paid.     2d.    I  direct  that  Phcebe 
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Duncan  have  a  good  bed  and  bedding,  also  to  have  the 
house  and  the  sii  acres  of  land  in  Washington  township, 
Marion  county,  Indiana,  during  her  lifetime;  at  her 
death,  I  direct  that  it  shall  go  to  her  brother  John  Henry. 
3d.  I  give  to  my  nephew,  David  R.  Johnson,  the  160 
acres  of  land  on  which  he  lives,  in  Pike  township,  Mar- 
ion county,  Indiana.  4th.  I  give  my  niece,  Fannie  M. 
Gamble,  one  bed,  also  three  hundred  dollars  out  of  her 
husband's  two  notes  due  me,  if  not  paid  before  my  death. 
If  they  have  been  paid,  then  she  is  to  have  that  amount  out 
of  my  estate.  5th.  After  the  above,  I  will  and  direct 
that  all  of  my  property,  both  real  and  personal,  shall  be 
distributed,  in  equal  portions,  amongst  the  children  of 
the  following  named  persons,  viz:  Susanna  Mosier,  / 
Margaret  Jones,  Walter  Johnson,  Elinor  C.  Parr,  Robert 
Johnson,  Jane  Hackleman  or  Goodrich,  Benjamin  F. 
Johnson,  James  Johnson,  Let  Snapp,  Samuel  R.  Snapp, 
James  J.  Snapp.  Now,  I  direct  that  my  executor  hold 
one  thousand  dollar^  for  the  support  of  Polly  Ann  John- 
son,  in  case  that  she  needs  it,  having  no  children.  Su- 
sanna Mosier's  children  are  chargeable  with,  or  rather 
taken,  from  their  respective  shares  the  following,  twenty 
dollars  and  support,  from  1882  until  her  death,  and 
burial  expenses.  In  case  she  outlives  me,  I  direct  that 
my  executor  see  that  she  is  decently  buried  on  my  lot  in 
Crown  Hill  cemetery.  Robert  Johnson's  children  are 
chargeable  with  twelve  hundred  dollars,  which  I  paid  for 
them  at  different  times,  with  interest  from  the  date  of  the 
note  I  paid  for  Ben,  his  son,  as  surety.  Walter  John- 
son's children  are  chargeable  with  four  thousand  dollars 
for  the  farm  in  Virginia,  and  the  interest  on  our  article 
of  agreement  from  the  date  of  it,  as  the  article  will  show. 
Benjamin  F.  Johnson's  children  are  chargeable  with  three 
hundred  dollars,  and  interest  from  October,  1882.  Jane 
Hackleman's  or  Goodrich's  children  are  chargeable  with 
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?o  hundred  dollars,  intereet  from  1865.  L.  N.  Snapp's 
lildren  are  to  be  charged  two  hundred  dollars,  and  inter- 
:t  from  1867;  also  any  note  or  notes  that  I  may  hold 
gainst  any  of  the  legatees  is  to  he  taken  out  of  their  re- 
)ective  shares.  '  I  constitute  and  appoint  my  nephew, 
avid  R.  Johnson,  executor  to  this,  my  last  will  and 
stament.  I  mean  and  intend  that  the  children  of  these 
irties,  above  named,  without  any  regard  to  numbers, 
lall  be  counted  as  one  family,  and  equally  divided 
nongst  them  all,  as  my  executor,  David  R.  Johnson, 
ill  understand,  and  if  any  one  is  dissatisfied  and  tries 

break  this  will,  shall  be  cut  out  of  any  part  in  it. 

'(Signed)     Wiluam  Johnson.' 

"2.  That  said  William  Johnson  died  seized,  in  fee 
mple,  of  real  estate  mostly  in  said  Marion  county,  In- 
ana,  particularly  described  in  the  finding,  of  the  aggre- 
ite  value  of  ^66,875.     And,  at  his  death,  was  possessed 

a  large  amount  of  personal  property,  including  cash 
ites  and  other  effects,  and  that  thete  is  now  cash  in  the 
mds  of  the  administrator,  918,000,  the  estate  being 
ilvent,  and  by  many  thousands  of  dollars  above  all 
ibts,  and  the  above  sum  is  ready  for  an  order  of  distri- 
ition  to  the  parties  entitled  thereto,  as  hereinafter  set 
It. 

"3.  That  Susanna  Mosier,  Margaret  Jones,  Jane 
ackleman,  Elinor  C.  Parr,  Walter  Johnson,  Robert 
)hnson,  Benjamin  F.  Johnson  and  James  Johnson, 
entioned  in  said  will,  were  all  the  sisters  and  brothers 

said  William  Johnson,  testator,  and  the  only  brothers 
id  sisters  of  said  testator,  and  that  all  of  them  had  died 
dor  to  the  death  of  said  William  Johnson,  testator,  ex- 
fpt  Susanna  Mosier,  who  died  in  July,  1891,  and  Wal- 
r  Johnson,  who  is  now  living;  that  L.  N.  Snapp, 
unuel  R.  Snapp  and  James  J.  Snapp,  mentioned  in 
lid  will,  were  all  and  the  only  brothers  of  the  wife  of 


MAY  TERM,  1893.  283 

West  et  al.  v,  Rassman  et  al. 
7 

said  William  Johnson,  testator,  and  that  said  wife  had 
no  sisters,  and  all  of  her  said  brothers  died  prior  to  the 
death  of  said  William  Johnson,  testator. 

"4.  That  the  following  are  all  the  children  of  said 
Susanna  Mosier,  sister  of  testator,  living  at  the  time  of 
the  death  of  said  William  Johnson,  testator,  yiz.:  John 
J.  Mosier,  James  Mosier,  Frederick  F.  Mosier,  Margaret 
Leonard,  Nancy  Becknell  and  Mary  Marshall,  all  of 
whom  are  now  living;  that  the  following  are  grand  chil- 
dren of  said  Susanna  Mosier,  who  were  living  at  the 
time  of  the  death  of  said  William  Johnson,  testator,  viz.: 
Cora  L.  Woolworth  and  Estella  J.  Smith,  being  children 
of  Jennie  Ives,  who  died  prior  to  the  death  of  said  Will- 
iam Johnson,  testator,  and  who  was  a  daughter  of  said 
Susanna  Mosier,  and  that  they  are  all  the  grandchildren 
or  other  descendants  of  said  Susanna  Mosier,  by  her  de- 
ceased sons  and  daughters. 

*'5.  That  the  following  are  all  the  children  of  said 
Margaret  Jones,  sister  of  testator,  living  at  the  time  of 
the  death  of  said  William  Johnson,  testator,  viz:  Nancy 
J.  Cay  ton  and  James  W.  Jones,  both  of  whom  are  now 
living;  that  said  Margaret  Jones  left  no  other  children 
or  other  descendants,  and  said  named  two  children  are 
the  only  living  heirs  of  said  Margaret  Jones. 

*'6.  That  the  following  are  all  the  children  of  Walter 
Johnson,  brother  of  testator,  living  at  the  time  of  the 
death  of  William  Johnson,  testator,  viz:  John  F.  John- 
son, Jacob  H.  Johnson,  David  R.  Johnson,  Margaret  E. 
Staubus  and  Sarah  L.  Bailey,  all  of  whom  are  now  liv- 
ing. And  the  following  are  grandchildren  of  said  Walter 
Johnson,  who  were  living  at  the  time  of  the  death  of 
said  William  Johnson,  testator,  viz:  Walter  L.  John- 
son, Isaac  Johnson,  Victoria  Johnson,  John  Johnson, 
Katherine  Johnson,  Charles  Johnson,  William  Johnson, 
Minnie  Johnson  and  Sarah  E.  Snapp,  all  of  whom  are 
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Hackleman,  and  he  is  now  living;  and  that  the  follow- 
ing are  the  grandchildren  of  said  Jane  Hackleman,  liv- 
ing at  the  time  of  the  death  of  said  William  Johnson, 
testator,  viz:  Charles  Davis,  John  C.  Sargent,  and  Fred 
C.  Sargent,  all  children  of  Sarah  J.  Goodrich,  who  died 
prior  to  the  time  of  the  death  of  said  William  Johnson, 
testator,  and  who  was  a  daughter  of  said  Jane  Hackle- 
man;  and  there  are  no  other  living  descendants  of  the 
deceased  children  of  said  Jane  Hackleman. 

'*10.    That  the  following  are  all  the  children  of  said 
Benjamin  F.  Johnson,  brother  of  testator,  who  were  liv- 
ing at  the  time  of  the  death  of  said  William  Johnson, 
testator,  viz:     Mary  Jennie  West  and  Emma  J.  Skinner, 
both  of  whom  are  now  living.     That  the  following  is  the 
grandchild  of  said  Benjamin  F.  Johnson,  who  was  liv- 
ing at  the  time  of  the  death  of  said  William  Johnson, 
testator,  viz:     Blanch  Poison,  and  she  is  now  living; 
and  there  are  no  other  living  descendants  of  the  deceased 
children  of  said  Benjamin  F.  Johnson.     Said  Blanch 
Poison  is  a  daughter  of  Sarah  Frances  Poison,  who  died 
prior  to  the  death  of  said  testator,  and  who  was  a  daugh- 
fe^  ot  said  Benjamin  F.  Johnson. 
"11.    That  the    following  is  the  only  child  of  said 
James   Johnson,  brother  of  testator,  who  was  living  at 
^ie  ticae  of  the  death  of  said  William  Johnson,  testator, 
^iz:       John  F.  Johnson,  and  that  said  John  F.  Johnson 
^5  Ii\riixg.     That  there  is  no  child  or  other  descendant  of 
^^y  ^Oceased  child  of  said  James  Johnson,  now  living, 
nor  w^.s  there  at  the  time  of  the  death  of  said  William 
Johnson,  testator. 

^  2  .    That  the  following  are  all  the  children  of  said 

*  -^^     Snapp,  brother  of  the  wife. of  testator,  living  at 

^  tixx^e  of  the  death  of  the  testator,  viz:     William  B. 

^I>j>^    James   J.  Snapp,    Robert  B.  Snapp,  Mary  E. 

°^^^ti  ,    Catharine  Virginia  Taylor,  George   A.  Snapp, 
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m  Ann  Booher,  all  of  whom  are  now  living,  except 
ta  Add  Booher,  who  died  since  the  death  of  said 
lliam  Johnaon,  testator,  leaving  surviving  her  Samuel 
iher,  her  hushand,  but  no  children  or  other  deacend- 
3,  nor  father  or  mother  surviving  her.  That  the  fol- 
ing  is  a  grandchild  of  said  L.  N.  Snapp,  living  at  the 
e  of  the  death  of  said  William  Johnson,  testator,  yiz: 
ry  E.  Barton,  daughter  of  Jonathan  V.  Snapp,  who 
1  prior  to  the  death  of  said  William  Johnson,  testator, 
who  was  a  son  of  said  L.  N.  Snapp,  deceased-  The 
owing  are  the  great  grandchildren  of  said  L.  N.  Snapp, 
ng  at  the  time  of  t^e  death  of  said  William  Johnson, 

ator,  viz:    James  Snapp,  Mitchell  Snapp  and 

pp,  children  of  William  A,  Snapp,  who  died  prior  to 
death  of  said  William  Johnson,  testator,  and  who 
a  son  of  said  Jonathan  V.  Snapp,  all  of  which  said 
dren,  grandchildren  and  great  grandchildren  are 
'  living,  except  as  in  this  finding  stated,  and  said 
sdchild  and  great  grandchildren  are  all  the  descend- 
I  or  heirs  of  the  deceased  children  of  said  L.  N. 
pp. 

13.  That  the  following  are  all  the  children  of  said 
luel  R.  Snapp,  brother  of  testator's  wife,  living  at  the 
3  of  the  death  of  said  William  Johnson,  testator,  viz: 
iderson  Snapp,  W.  Benjamin  Snapp,  Mary  Elizabeth 
ham,  Margaret  Jett,  Sarah  Fleenor,  Nancy  B.  Snapp, 
a  Snapp  and  Samuel  G.  Snapp;  that  they  are  all  now 
ag,  and  that  there  are  no  other  children,  grandchil- 
1  or  other  descendants  of  any  deceased  child  of  said 
luel  R.  Snapp. 

14.  That  the  following  are  all  the  children  of  said 
es  J.  Snapp,  brother  of  testator's  wife,  living  at  the 
)  of  the  death  of  said  William  Johnson,  testator,  viz: 
ert  L.  Snapp  and  Margaret  V.  Snapp,  both  of  whom 
now  living;  that  the  following  grandchildren  of  said 
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James  J.  Snapp  were  living  at  the  time  of  the  death  of 
said  William  Johnson,  testator,  and  are  now  living,  viz: 
William  H.  Myers,  and  he  is  the  son  of  Louisa  Myers, 
who  died  prior  to  the  death  of  said  William  Johnson, 
testator,  and  who  was  a  daughter  of  said  James  J.  Snapp; 
that  there  are  no  other  children  or  other  descendants  of  the 
deceased  children  of  said  James  J.  Snapp,  deceased.  The 
court  further  finds  that  the  defendant  Julia  Booher, 
daughter  of  said  L.  N.  Snapp,  is  indebted  to  said  estate, 
for  principal  and  interest  of  a  note  dated  March  5, 1891, 
in  the  sum  of  $1,369;  that  the  defendant  John  C,  Parr,  * 
son  of  said  Elinor  C.  Parr,  is  indebted  to  said  estate,  by 
note  dated  September  27,  1882,  in  the  sum  of  $2,006.46, 
and,  also,  jointly  indebted  with  another,  to  said  estate, 
by  note,  principal  and  interest,  in  the  sum  of  $358.62; 
that  the  defendant  Emma  Skinner,  daughter  of  said  tes- 
tator's brother,  Benjamin  F.  Johnson,  is  indebted  to  said 
estate,  upon  two  notes,  dated,  respectively,  June  5, 1890, 
and  August  5,  1890,  in  the  sum  of  $121;  that  the  de- 
fendant Margaret  Leonard,  daughter  of  testator's  sister, 
Susanna  Mosier,  is  indebted  to  said  estate,  for  principal 
and  interest,  since  July  9,  1890,  in  the  sum  of  $122, 
and  that  it  was  the  intention  of  testator  that  each  of  said 
amounts  thus  due  the  estate  should  be  deducted  from  any 
interest  said  defendant  debtors  might  have  in  said  es- 
tate as  devisees  or  legatees  under  said  will. 

"25.  That  the  children  of  said  Susanna  Mosier,  re- 
ferred to  in  said  will,  are  chargeable  with  $700,  allowed  by 
the  circuit  court  upon  the  claim  of  Lyman  B.  Leonard, 
for  the  care  and  support  of  said  Susanna  Mosier  during 
her  last  illness;  said  children  are  also  chargeable  with 
her  death  and  burial  expenses,  $114.25,  also  $20  and 
interest  from  1882,  amounting  to  $30.80,  also  with  her 
support  by  said  testator,  as  provided  in  item  fifth  in  said 
will,  in  the  sum  of  $1,560,  amounting,  in  all,  to  $2,- 
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t05.05;  that  the  children  of  said  Robert  Johnson,  brother 
)f  testator,  are  chargeable  with  |1,200  and  interest  from 
1870,  amounting,  in  all,  to  the  sum  of  ?2,712. 

"27.  The  court  finds  the  contract  referred  to  in  the 
nrill  as  our  article  of  agreement  between  testator  and  said 
W^alter  Johnson,  bis  brother,  by  which  the  court  finds  it 
vas  agreed,  on  the  5th  day  of  July,  1869,  in  consider- 
ation of  $240  to  be  paid  annually  to  testator  by  said 
Walter  Johnson,  or,  in  case  of  his  death  first,  then  to 
testator's  wife,  S.  E.  Johnson,  during  her  natural  lite, 
testator  let  to  said  Walter  Johnson  his  tract  of  land  in 
Rich  Valley,  Scott  county,  Virginia,  the  said  Walter  to 
pay  the  taxes  and  to  hold,  during  the  natural  lives  of 
testator  and  his  wife;  the  said  Walter  and  his  heirs,  at 
the  death  of  the  testator,  to  have  said  tract  of  land  as  a 
part  of  their  distributive  share  of  the  estate  of  said  tes- 
tator, at  the  price  of  $4,000,  and  if  the  said  distributive 
share  should  not  amount  to  this  sum,  they  are  to  have 
the  tract  of  land  without  having  to  contribute  anything 
to  the  other  heirs  of  said  testator  and  wife;  that  the  said 
MiOOO,  and  the  interest  thereon  from  the  date  'of  said 
contract  up  to  the  death  of  the  testator,  amounted  to 
$5,260,  and  the  total  amount  owing  from  said  Walter  to 
testator,  at  the  date  of  the  testator's  death,  June  9, 1891, 
was  $6,284.25,  and  that  sum  is  chargeable  against  said 
Walter's  children  under  the  clause  in  said  will  reading 
that  'Walter  Johnson's  children  are  chargeable  with 
$4,000  for  the  farm  in  Virginia,  and  interest  on  our 
article  of  agreement,  as  the  article  will  show;'  that  the 
children  of  Benjamin  F.  Johnson,  referred  to  in  said 
will,  are  chargeable  with  $300,  and  interest  from  Octo- 
ber, 1882,  amounting,  in  all,  to  the  sum  of  $456;  that 
the  children  of  Jane  Hackleman  or  Goodrich,  referred  to 
in  the  will  of  said  testator,  are  chargeable  with  $200,  and 
interest  from  1865,  amounting  to  $512;  that  the  children 


MAY  TERM,  1893.  289 

West  et  al,  v,  Rassman  et  al. 

of  L.  N.  Snapp,  referred  to  in  said  will,  are  chargeable 
with  $200,  and  interest  from  1857,  amounting  to  $688." 

The  only  conclusion  of  law  of  which  complaint  is 
made  in  the  brief  is  the  second.  It  is,  in  substance,  as 
follows: 

^'Second.  That  the  children  described  in  the  fifth  item 
of  said  will  of  said  decedent,  who  are  entitled  to  take 
under  the  same,  are  such  children  of  Susan  Mosier, 
Margaret  Jones,  Walter  Johnson,  Elinor  C.  Parr,  Robert 
Johnson,  Jane  Hackleman  or  Goodrich,  Benjamin  F. 
Johnson,  James  Johnson,  L.  N.  Snapp,  Samuel  R.  Snapp 
and  James  Snapp,  as  were  living  at  the  death  of  said 
testator,  and  none  others;  and  that  none  of  the  grand- 
children or  other  descendants  of  said  persons  named  in 
the  fifth  item  of  the  will,  take  any  portion  of  said  estate; 
and  that,  therefore,  the  only  persons  entitled  to  take  un- 
der said  will  are  the  following,  namely:"  and  then  fol- 
low the  names  of  the  forty  persons  above  set  out  as 
legatees,  being  eighteen  of  the  children  of  the  three 
Snapps,  brothers  of  testator's  wife,  by  counting  Samuel 
Booher  sole  heir  of  one  of  the  Snapp  children  dying  since 
the  testator's  death,  and  twenty-two  of  the  children  of 
the  brothers  and  sisters  of  the  testator,  named  in  the 
will,  and  the  court  concludes,  '*that  no  other  persons 
take  any  interest  in,  or  part  of,  said  estate  under  and  by 
virtue  of  said  fifth  item  of  said  will,  and  that  all  persons 
BO  entitled  take  equally,  share  and  share  alike;  that  the 
amounts  in  the  special  finding  of  facts  found  chargeable 
to  the  children  of  Susanna  Mosier,  collectively,  are 
chargeable  to  them  equally,  and  the  court  states  the  same 
conclusion  as  to  the  charges  made  collectively  against 
the  children  of  Walter  Johnson,  Benjamin  F.  Johnson, 
Jane  Hackleman  or  Goodrich  and  L.  N.  Snapp.  And, 
in  addition  to  the  collective  charges  thus  divided  among 
Vol.  135—19 
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the  individuals  of  the  several  children  of  the  persons 
named,  must  he  added  to  each  individual  charge,  re- 
spectively, any  charge  hereinbefore  found  against  any  of 
such  individual  children  on  account  of  any  notes  or 
claims  held  by  said  testator  against  such  individual 
children." 

It  is  insisted,  with  much  zeal,  learning,  and  ability  on 
the  part  of  the  appellants'  attorneys,  that  this  conclusion 
of  law  is  erroneous  because  it  construes  the  will  so  as  to 
require  a  per  capita  distribution.  They  contend  that  the 
settled  rules  for  the  construction  of  wills  require  us  to  hold 
that  the  intent  and  meaning  of  the  testator  is,  and  was, 
that  the  distribution  should  be  per  stirpes,  or  by  the  fam- 
ily. Both  those  who  represent  portions  of  the  children 
of  some  of  the  persons  named  in  the  will,  and  those  who 
represent  grandchildren  of  some  of  those  persons,  agree 
in  this  contention,  but  the  attorneys  for  the  grandchil- 
dren insist,  further,  that' the  will  should  not  only  be 
construed  so  as  to  require  the  distribution  to  be  made 
per  stirpes,  or  by  the  family,  but  so-  as  to  include  the 
grandchildren  as  well  as  the  children  of  the  persons 
named  in  the  will.  In  this  contention,  the  attorneys  for 
the  children  are  sharply  against  the  counsel  for  the 
grandchildren,  and  join  in  the  contention  of  the  appellee, 
that  no  one  is  entitled  to  take  under  the  will  but  the 
children  of  the  persons  named,  and  no  grandchild  can 
take. 

It  is  agreed,  on  both  sides,  that  the  intention  of  the 
testator  in  regard  to  the  distribution  must  control  the 
decision  of  the  question,  and  that  such  intention  must 
be  ascertained  from  the  language  employed  in  the  will 
and  the  surrounding  circumstances. 

Courts,  in  construing  a  will,  may  look  to  the  circum- 
stances of  the  testator,  the  state  of  his  property  and  of 
his  family,  to  assist  in  arriving  at  the  intention.     Jack- 


MAY  TERM,  1893.  291 

West  et  al,  v.  Rassman  et  al, 

son  V.  Hoover,  26  Ind.  511;  Daugherty^Admr.,  v.  Rogers, 
119  Ind.  254. 

In  determining  the  question  whether  a  distribution 
under  a  will  is  to  be  per  capita  or  per  stirpes,  the  fact 
that  there  are  several  separate  and  distinct  classes  of 
legatees  often  exerts  an  important  influence.  Henry  v. 
Th(ymaSj_E35fic.,  118  Ind.  23;  Woody.  Robertson,  113  Ind. 
323. 

It  is  insisted  by  appellants  that  there  are  eleven  classes 
of  the  legatees^  consisting  of  that  many  families  of  chil- 
dren.    And  it  is  asserted  by  bounsel  that  this  classifica- 
tion is  made  so  marked  in  other  provisions  of  the  will 
than  the  one  in  controversy  as  to  evince  a  purpose  and 
intent  that  the  legatees  should  take  by  such  classes  or 
^fixnilies.     And  those  other  provisions  relate  to  the  ad- 
vancements or  charges  made  against  certain  legatees, 
^ost  of  these  charges  against  all  the  children  of  a 
^^^ily  were  made  for  and  on  account  of  money  or  prop- 
ftTty  advanced  or  aid  given  to  the  parent  of  such  family^ 
oi  children,  and  not  for  money  or  property  advanced  to 
any  of  such  children. 

How  such  charges  are  to  exert  an  influence  in  mani- 
festing an  intent  that  the  distribution  is  to  be  per  stirpes 
and  not  per  capita  is  not  made  quite  clear.     That  an  ad- 
vancement ought  to  be  charged  up  to  the  distributees  of 
an  estate,  arises  from  the  dictates  of  natural  justice,  as 
well  as  law  and  equity.     However,  most  of  these  ad- 
vancements had  not  been  made  to  the  legatees  but  to 
their  parents,  and  presumably  resulted  in  some  benefit 
to  the  children,  if  in  no  other  way  in  benefiting  their 
parents.     Where  one  of  these   parents  had  enjoyed  a 
large  part  of  the  estate  of  the  testator  before  his  death 
more  than  others,  justice  and  equity  would  require  that 
to  be  taken  into  consideration  in  the  distribution  of  the 
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It  could  not  be  charged  to  the  person  receiving  it,  be- 
cauBe  be  was  not  a  legatee,  but  bis  children  are  legatees. 
It  could  not,  in  justice  and  equity,  be  charged  to  legatees 
who  were  not  children  of  the  parent  receiving  the  bene- 
fit. Therefore,  there  was  only  one  way  it  could,  in 
equity  and  justice,  be  charged,  and  that  was  against  the 
children  of  the  parent  receiving  the  benefit,  those  chil- 
dren being  legatees. 

These  charges  do  not  arise  out  of  any  purpose  or  in- 
tent to  distribute  the  estate  per  gtirpea  or  by  the  family. 
Because,  if  we  construe  the  'will  to  mean  and  intend  a 
distribution  per  cajnia,  these  charges  must  necessarily 
have  been  made  just  as  they  are,  even  though  the  testator 
intended  such  a  distribution.  Again,  there  are  a  num- 
ber of  charges  for  advancements  made  to  different  lega- 
tees individually,  and  they  are  not  charged  against  the 
family  to  which  the  individual  belonged,  but  are  charged 
individually.  Such  charges  do  not  militate  against  ap- 
pellants' contention  as  appellee  supposes,  because,  if  the 
intent  to  distribute  the  estate  per  stirpes  be  conceded,  the 
dictates  of  natural  justice  would  require  these  charges  to 
be  made  just  as  they  are,  against  each  individual  to 
whom  the  advancement  was  made  and  not  to  the  family 
of  which  be  is  a  member. 

So  we  are  brought  back  to  the  naked  language  of 
the  will  to  determine  the  intent  of  the  testator.  When 
the  devise  is  to  several  persona  belonging  to  different 
classes,  bearing  different  degrees  of  relationship  to  the 
testator,  and  the  language  of  the  will  leaves  the  question 
of  distribution  in  doubt,  or  the  language  does  not  ex- 
clude a  distribution  per  stirpes,  then  the  will  must  be 
construed  as  intending  a  distribution  per  stirpes  and  not 
per  capita.  Henry  v.  Thomas,  Exec.,  supra;  Wood  v. 
Robertson,  supra. 

Strictly  speaking,  there  are    two  classes  of  legatees 
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here,  one  class  the  nephews  and  nieces  of  the  testator,  re- 
lated to  him  by  blood,  and  the  other,  the  nephews  and 
nieces  of  testator's  wife,  not  related  to  him  by  blood.  In 
such  a  case,  if  the  language  of  the  will  leaves  the  man- 
ner of  distribution  in  doubt  or  does  not  exclude  the 
thought  of  a  distribution  per  stirpes,  then  the  will  must 
be  construed  to  intend  a  distribution  per  stirpes. 

The  first  sentence  of  the  clause  in  question,  namely: 
''After  the  above,  I  will  and  direct  that  all  my  property, 
both  real  and  personal,  shall  be  distributed  in 'equal  por- 
tions among  the  children  of  the  following  named  per- 
sons/' etc.,  while  consistent  with  the  thought  of  a  distribu- 
tion per  capita,  yet  alo^e  under  the  circumstances  and  in 
view  of  the  two  classes  of  persons  referred  to  as  legatees, 
and  the  known  rules  of  construction,  might  leave  the 
matter  of  distribution  in  doubt,  and  by  such  rules  might 
require  a  construction  compelling  a  distribution  per 
stirpes.  But  in  the  concluding  sentence  of  that  item,  as 
if  realizing  that  such  doubt  might  arise,  language  is 
used  to  clear  away  any  such  doubt,  namely:  x*'I  mean 
and  intend  that  the  children  of  these  parties  above  named, 
without  any  regard  to  numbers,  shall  be  counted  as  one 
family,  and  equally  divided  amongst  them  all,"  etc. 

If  other  parts  of  the  will  had  ma(fe  two  distinct  classes 
devisees,  in  that  it  had  provided  for  a  distribution  to  the 
children  of  the  testator's  brothers  and  sisters  on  the  one 
hand,  and  the  children  of  the  brothers  of  his  wife  on  the 
other,  this  clause  destroyed  that  classification,  or  evinced 
an  intention  to  disregard  it,  and  direct  a  distribution  to 
all  the  children  of  the  testator's  brothers  and  sisters,  and 
all  the  children  of  his  wife's  brothers,  precisely  the  same 
as  if  all  of  said  children  had  been  one  family.  Now,  had 
they  all  been  children  of  one  and  the  same  family,  with- 
out this  clause,  all  must  admit  that  the  rules  of  construc- 
tion already  alluded  to  would  require  the  distribution  to 
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lade  per  capita,  because  there  would  be  nothing  for 
tribution  per  stirpes  to  operate  upon,  there  being  but 
stock,  one  race  or  one  family,  one  blood.  It  is  true, 
ounsel  insist,  the  words  "equally  divided  amongst 
I  all"  may  apply  as  well  to  adivision  among  classes 
mong  individuals.  But  here  the  testator,  for  the 
>ose  of  defining  his  meaning  and  intention,  hasmttde 
1  all  one  class,  one  stock,  one  blood,  one  family,  by 
uage  that  can  not  be  harmonized  with  any  other  con- 
;tion  or  interpretation  of  the  will. 
3pellant3*  counsel  contend  that  the  language  of  the 
luding  clause  of  item  five  should  be  construed  to 
1  that  the  legatees  should  be  counted  as  eleven  fam- 
,  instead  of  one  family.  This  would  be  doing 
tnce  to  the  plain  meaning  of  the  words  employed  in 
rill. 

brds  employed  in  a  will  must  be  given  their  ordin- 
meaning,  unless  there  is  other  language  in  the  will 
ih  indicates  clearly  that  the  testator  did  not  use  the 
Is  in  question  in  their  plain  and  ordinary  sense, 
e  is  no  language  in  this  will  indicating  a  purpose  to 
[oy  the  language  ia  question  in  any  other  than  its 
lary  sense.  It  has  been  suggested  that  the  charges 
ctively  made  against  the  children  of  Susanna  Mosier, 
^rt  Johnson,  Walter  Johnson,  Jane  Hackleman  or 
Irich,  and  L.  N.  Snapp,  being  for  money  and  prop- 
advanced,  not  to  their  children  made  legatees,  but 
leir  parents,  and  if  these  collective  charges  are  taken 
I  the  shares  of  the  respective  sets  of  children,  as  the 
directs,  there  can  not  be  a  distribution  per  capita, 
use  such  children  can  not  receive  as  large  a  share  to 
,  as  those  children  against  whom  no  such  charge  is 
e  in  the  will,  and  that,  therefore,  it  must  be  that  the 
tor  intended  a  distribution  per  stirpes,  or  by  the 
ily. 
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But  this  contention  encounters  the  same  obstacle  as 
that  in  favor  of  a  distribution  per  capita  in  the  language 
of  the  will,  which,  stripped  of  words  not  necessary  to  a 
consideration,  reads  thus:  '*I  will  and  direct  that  all 
my  property,  both  real  and  personal,  shall  be  distributed 
in  equal  portions  among  the  children  of  the  following 
named  persons.  »  »  »  j  mean  aijd  intend  that  the 
children  of  these  parties  above  named,  without  any  re- 
gard to  numbers,  shall  be  counted  as  one  family,  and 
equally  divided  amongst  them  all." 

There  must,  under  this  language,  be  an  equal  division 
among  either  persons,  or  classes  named  in  the  will.  The 
contention  for  a  division  among  classes,  or  per  stirpes ,  or 
by  the  family,  is  impossible,  for  the  same  reason  that  an 
equal  division  among  the  individual  legatees  is  rendered 
impossible,  namely,  if  the  charges  made  against  some  of 
the  families  are  to  be  taken  from  their  respective  shares, 
as  the  same  item  of  the  will  directs,  then  families  be- 
longing to  the  same  class  will  not  share  equally.  And 
we  have  seen  that  the  words  ''in  equal  portions 
amongst"  and  "equally  divided  amongst"  may  apply  as 
well  to  a  division  among  classes  as  among  individuals. 
Henry  v.  Thomas,  JJxec,  supra. 

We  therefore  think  that  the  testator  could  not  have  in- 
tended to  apply  these  words  to  the  different  families  or 
classes  mentioned  in  his  will.  It  is  true  that  he  charges 
against  the  proportion  devised  to  a  given  family  sums 
advanced  to  a  parent  of  that  family,  is,  and  was  not  ac- 
tually received  by  the  children  of  that  parent,  but  when 
it  is  remembered  th^t  such  parent  stands  first  in  relation 
to  the  testator,  and  the  children  stand  in  a  more  remote 
relation  to  him,  and  that  it  was  probably  his  closer  rela- 
tion to  such  parent  that  moved  the  testator  to  make  the 
bequest  to  the  children,  and  that  it  would  not  be  just,  as 
between  the  several  families,  that  advancements  to  a  par- 
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treof  should  be  disregarded,  it  was  the  privilege, 
e  think,  the  manifest  intention  of  the  testator,  to 
the  distribution  per  capita,  charging  gainst  the 
in  of  any  family,  in  equal  proportions,  the  sums 
ied  to  their  parent,  to  be  deducted  from  their 
respectively. 

le  this  is  not,  logically,  an  equal  distribution  ;>er 
there  is  no  reason  and  no  rule  precluding  the 
r  from  making  the  provision  which  we  find  he  in- 
to make. 

Q  treat  the  sums  advanced  to  the  parent  of  the  fam- 
»>  much  advanced  to  and  equally  divided  amongst 
ildren  of  that  family,  as  was  evidently  the  tes- 
intention,  there  is  no  obstacle  in  the  way  of  de- 
r  the  intent  to  make  a  per  capita  distribution 
the  legatees.  The  intention  of  the  testator,  when 
>t  inconsistent  with  the  law,  and  possible  to  be  et- 
ed,  must  be  followed  by  the  court  in  construing 
11.  And,  though  that  intention,  as  we  have  seen, 
logically  and  strictly  a  per  capita  or  a  per  stirpea 
ution,  but  partakes  somewhat  of  both  sorts  of  dis- 
on,  yet  the  intention  of  the  testator  must  prevail, 
think  the  court  below  correctly  concluded  that  the 
ution  should  be  made  equal  amongst  the  forty 
a,  deducting  from  each  share  the  charges  the  court 
against  each  legatee. 

1  insisted,  on  behalf  of  the  grandchildren  of  the 
3  named  in  the  will,  that  the  word  "children," 
1  the  will,  ought  to  be  construed  to  include  and 
;e  the  grandchildren  of  the  persons  named,  and 
,ey  shall  share  in  the  distribution  of  the  estate  as 

IS. 

I  court  has  held  that  "The  technical  legal  import 
word  'children'  accords  with  its  ordinary  and 
.r  signification,  and  that  it  does  not  include  grand- 
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cbildrei>  where  there  are  any  persons  in  existence,  at  the^ 
date  of  the  will  or  when  the  bequest  or  legacy  takes  ef- 
fect, answering  such  meaning  of  the  term;  and  that  in 
such  case  the  word  children  will  never  denote  or  signify 
grandchildren."  Gummings  v.  PlumTner,  94  Ind.  403; 
Pugh  V.  Pughf  105  Ind.  552;  3  Am.  and  Eng.  Encyc.  of 
Law,  230,  231,  and  authorities  there  cited. 

Therefore,  we  are  of  opinion  that  the  circuit  court  did 
not  err  in  its  conclusions  of  law. 

The  judgment  is  affirmed. 

Filed  Oct.  18, 1893. 
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DidEDBNT's  Estate. — Claim  Against. — Former  Adjudication.— Plea  in 
Bar, — Dismissal  Without  Prejudice, — Judgment, — Final  Adjudication. 
—Where  a  claim  is  ffled  against  a  decedent's  estate,  an  issue  formed,  ' 
the  case  submitted  to  the  court  for  trial,  and  the  court  takes  the 
case  under  advisement,  and,  after  several  days,  being  fully  advised 
in  the  premises,  dismisses  it,  or  disallows  it,  charging  the  costs  to 
claimant,  such  judgment  having  never  been  set  aside  nor  appealed 
from,  the  case  has  been  decided  upon  its  merits,  and  is  a  final  ad- 
judication, and  is  sufficient  to  bar  another  action,  it  having  none  of 
the  characteristics  of  a  nonsuit,  or  dismissal  without  prejudice. 

Samb. — Claim, — Final  Adjudication. — Time  of  Filing. — Exceptions. — 
Even  if  the  judgment  as  above  mentioned  was  not  a  final  adjudica- 
tion, but  authorized  a  refiling  of  the  claim,  the  claim  could  not  be 
filed  against  the  estate  after  thirty  days  before  final  settlement,  on- 
lesB  the  claim  falls  within  the  exceptions  authorizing  suits  against 
heirs  and  distributees. 

From  the  Huntington  Circuit  Court. 

B.  M.   Cobb,   C.   W.   Watkinsy   G.  W.   Stulta,  B.  B. 
Saylety  S.  M.  Sayler  and  J.  M.  Saylet,  for  appellant. 
/.  B.  Kenner  and  U.  S.  Leah,  for  appellees. 
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Howard' J. — The  facts  in  this  case,  as  found  by  the 
"court,  and  not  questioned  by  the  parties,  are  as  follows: 

1.  That  Conrad  Forst  died  in  Huntington  county,  In- 
diana, intestate,  on  May  15,  1873,  leaving  as  his  heirs 
at  law  his  widow,  Sarah  Forst,  and  their  children,  the 
appellee  Alfred  Forst  and  others,  and  seized,  in  fee,  of 
certain  described  real  estate,  being  eighty  acres  of  land 
in  said  county;  that  one  John  Stults  was  appointed  ad- 
ministrator of  said  estate;  and  there  being  no  assets  in 
his  hands  to  pay  certain  indebtedness  of  the  estate,  in 
pursuance  of  a  petition  and  order  of  court,  he  sold  the 
undivided  two-thirds  of  said  land  to  pay  such  indebted- 
ness, 

2.  That  said  sale  was  made,  after  due  and  proper  no- 
tice, on  the  17th  of  April,  1878,  to  one  Joseph  C.  Best, 
a  son-in-law  of  the  administrator,  for  sixteen  hundred 
dollars;  that  the  administrator  reported  the  payment  of 
the  purchase-money  to  court,  executed  to  the  purchaser 
a  deed  for  the  land,  and,  on  the  15th  day  of  October, 
1878,  made  his  report  in  final  settlement  of  said  estate, 
and  was  discharged  from  his  trust. 

3.  That  on  the  18th  day  of  February,  1879,  Joseph  C. 
Best  conveyed  said  land  to  John  Stults,  said  former  ad- 
ministrator; and  immediately  thereafter  said  Stults  en- 
tered into  possession  of  said  real  estate. 

4.  That  on  the  29th  of  October,  1880,  in  a  suit  brought 
by  Sarah  Forst,  widow  aforesaid,  against  John  Stults, 
Joseph  C.  Best  and  others,  upon  a  complaint  in  the 
Huntington  Circuit  Court,  wherein  it  was  alleged  that  ■ 
the  sale  made  by  John  Stults,  administrator,  to  Joseph. 
C.  Best,  of  said  land,  which  was  afterwards  sold  by  said 
Best  to  said  Stults,  was  a  fraudulent  and  sham  sale,  and 
that  the  same  was  the  result  of  a  collusion  between  said 
Stults  and  Best  to  defraud  the  widow  and  heirs  of  said 
decedent,  that  it  was  a  sale  by  the  administrator  to  him- 
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self,  to  which  complaint  an  answer  in  general  denial  was 
filed;  said  sale  was,  by  agreement,  set  aside  and  held 
invalid,  which  agreement  was  so  made  by  the  parties 
after  it  was  ascertained  by  them  that  the  land  had  been 
wrongfully  described  in  the  notice  of  sale. 

5.  That  a  part  of  the  prayer  of  the  complaint  men- 
tioned in  the  last  finding  was  that  the  final  settlement 
made  by  said  administrator,  John  Stults,  be  set  aside, 
and  the  estate  of  said  decedent  be  reinstated;  that  pend- 
ing such  further  administration  John  Stults  died,  on 
November  4,  1881,  and  Harmon  W.  Stults,  the  appel- 
lant, was  appointed  administrator  of  the  eaiate  of  the 
said  John  Stults. 

6.  That  on  the  19th  day  of  January,  1882,  William 
Brown  was  appointed  administrator  de  bonis  non  of  the 
estate  of  Conrad  Forst,  and,  on  the  2d  day  of  September, 
1882,  the  appellant,  as  administrator  of  the  estate  of 
John  Stults,  filed  a  claim  in  the  Huntington  Circuit 
Court  against  the  estate  of  Conrad  Forst,  in  which  claim 
appellant  demanded  $2,029.82,  principal  and  interest  of 
purchase-money  paid  for  said  land,  the  sale  of  which  had 
been  set  aside,  as  aforesaid;  that  said  $2,029.82  was  and 
is  the  identical  matter  claimed  by  the  complaint  in  this 
case;  that  on  said  claim  an  issue  wa^  formed,  and  the 
same  .was,  at  the  January  term,  1886,  of  said  court,  sub- 
mitted to  the  courtjor  trial,  a  jury  being  waived.  And 
the  court  took  the  same  under  advisement  until  the  18th 
day  of  February,  1886,  and  being  fully  advised  in  the 
premises,  dismissed  the  claim,  and  the  costs  thereof  were 
charged  to  the  claimant,  appellant  herein;  that  this 
judgment  of  dismissal  has  never  been  appealed  from, 
modified,  vacated  or  in  any  manner  set  aside,  but  is  still 
in  full  force. 

7.  That  the  claim  set  out  in  the  preceding  finding  is 
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;he  identical  claim  on  which  recovery  is  sought  in  this 
sase,  aud  the  parties  are  the  same. 

8.  That  on  said  2d  day  of  September,  1882,  the  appel- 
ant filed  a  complaint  against  said  William  Brown,  ad- 
ninistrator  de  bonis  non  of  the  estate  of  Conrad  Forst,  to 
;ompel  him  to  execute  a  deed  to  the  heira  of  said  John 
Hults  for  the  undivided  two-thirds  of  said  real  estate,  aDd 
laid  Brown,  administrator,  filed  his  demurrer  to  said 
:ompIaint,  which  demurrer  was  sustained  by  the  court. 
!)n  an  appeal  from  this  ruling,  to  the  Supreme  Court, 
be  judgment  of  the  luwer  court  wc^s  affirmed.  Sttdts  v. 
Sroum,  Admr.,  112  Ind.  370. 

9.  That  on  the  20th  day  of  February,  1886,  during 
he  pendency  of  said  appeal  in  the  Supreme  Court,  the 
laid  Brown  filed  his  final  report  and  resignation  as  such 
idministrator  de  bonis  Tion,  which  report  and  resignation 
vere,  at  the  time,  accepted  and  approved  by  the  court, 
ind  said  administrator  discharged  upon  the  payment  by 
he  heirs  of  certain  debts  and  costs  of  administration, 
tppellant's  said  claim  not  being  included  in  said  debts, 
^ince  said  resignation  and  final  report  there  has  been  no 
Ldministrator  of  said  estate. 

10.  That  the  heirs  of  Conrad  Forst  paid  all  the  debts 
ind  costs  of  administration  so  ordered,  when  said  report 
Lod  resignation  were  accepted  and  approved,  but  did  not 
>ay  the  claim  in  suit. 

11.  That  out  of  the  moneys  reported  as  received  from 
[oseph  C.  Best,  John  Stults,  as  administrator,  before 
fuly  1,  1878,  paid  judgments  of  record  against  Conrad 
?orst,  his  decedent,  .amounting  to  $690.44,  and,  that 
}rior  to  said  sale  to  said  Best,  he  had  overpaid  on  claims 
Lgainst  said  estate  the  sum  of  $75;  that  prior  to  said 
Fuly  1,  1878,  said  Stults,  administrator,  paid  out  of 
uoneya  reported  from  said  sale  of  real  estate,  on  alleged 
slaims  against  said  estate,  the  further  sum  of  $840.40, 
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but  that  none  of  such  claims,  except  the  judgments 
aforesaid,  were  of  record;  that  said  claims  were  not  filed 
as  claims  against  said  estate,  nor  had  they  been  allowed 
by  the  court  or  by  the  administrator  of  record,  and  noth- 
ing appears  to  show  whether  the  alleged  claims  were 
valid  claims  against  said  estate  or  not,  except  the  receipts 
for  the  payment  thereof. 

12.  That  the  claim  sued  on  in  this  cause  accrued 
within  fifteen  years  prior  to  the  commencement  of  this 
suit,  which  was  begun  on  the  10th  day  of  January,  1889; 
that  no  part  of  the  claim  sued  on  herein  accrued  within 
the  period  of  six  years  prior  to  th^  commencement  of  this 
action. 

13.  That  on  April  15,  1882,  in  a  proceeding  for  par- 
tition, in  the  Huntington  Circuit  Court,  by  Sarah  Forst, 
widow,  against  the  children  of  said  decedent,  there  were 
set  off  to  the  widow,  in  severalty,  in  lieu  of  her  undi- 
vided one-third  interest  in  said  land,  26^  acres  off  the 
west  side  thereof,  leaving  subject  to  any  claim  appellant 
may  have  53  K  acres  off  the  east  side. 

14.  That  John  Stults  paid,  in  discharge  of  judgments 
mentioned  in  finding  numbered  eleven,  the  aggregate 
sum  of  $690.44,  which,  with  interest,  amounts  to  $1,- 
125.41,  no  part  of  which  was  ever  repaid  to  him  or  to 
appellant. 

15.  That  after  said  claim  was  dismissed,  as  set  out  in 
finding  numbered  six,  and  after  said  administrator  de  bonis 
non  had  been  discharged,  the  appellee  Alfred  Forst,  in 
good  faith,  purchased  of  the  widow  of  Conrad  Forst,  and 
of  the  children  of  said  decedent,  except  the  undivided 
two  twenty-sevenths  part  thereof  owned  by  the  minor  ap- 
pellees, all  the  real  estate  referred  to  in  finding  numbered 
one;  that  at  the  date  of  said  purchase  the  claim  in  suit 
was  not  pending,  but  that  said  Alfred  Forst  then  knew 
that  the  same  had  not  been  paid. 
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Upon  these  fiadings  of  fact,  the  court  found  conclus- 
ions of  law  as  follows: 

"Upon  the  foregoing  facts,  the  court  concludes  that 
the  law,  in  this  case,  is  with  the  defendants;  that  the 
plaintiff  herein  ought  not  to  recover,  and  that  the  de- 
fendants are  entitled  to  judgment  in  their  favor  against 
the  plaintiff,  for  costs;  and  that  this  action  can  not  be 
maintained  against  the  children  and  heirs  at  law  of  Con- 
rad Forest,  deceased." 

The  errors  assigned  and  discussed  by  counsel  relate 
wholly  to  the  correctness  of  the  conclusions  of  law. 

Counsel  for  appellant  lay  stress  on  certain  statements 
made  in  the  opinion  of  this  court  on  the  former  appeal, 
StuUs  V.  Brovm,  Admr.,  supra.  That  was  a  suit  for 
specific  performance,  to  require  the  administrator  to  ex- 
ecute a  deed  to  the  heirs  of  John  Stults  for  the  land 
which  he  had  intended  to  sell,  as  administrator,  to  Joseph 
C.  Best.  The  court  held,  that  the  demurrer  to  the  com- 
plaint was  well  taken;  that  the  complaint  did  not  state 
facts  sufficient  to  entitle  the  appellant  or  the  said  heirs 
to  an  order  on  the  administrator  for  a  deed;  that  they 
were  not  entitled  to  a  deed  on  a  sale  which  had  been 
found  invalid  by  the  court. 

Nothing  further  than  the  ruling  upon  the  demurrer  to 
the  complaint  was  before  this  court  on  that  appeal.  The 
complaint  was  held  insufficient,  and  nothing  more  was 
decided,  or  could  be  decided. 

What  was  said  in  that  opinion  by  way  of  suggestion, 
however,  that  "upon  a  petition  showing  the  same  facta 
as  those  stated  in  the  one  before  us,  and  showing,  in  ad- 
dition, a  denial  of  the  lien  and  a  refusal  to  enforce  it, 
the  appellants  would  make  a  prima  facie  case,  entitling 
them  to  an  order  directing  the  appellee  to  sell  the  land," 
is  rather  an  intimation  from  the  court  that  any  claim 
which  appellant  or  the  said  heirs  might  have,  was  in  the 
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nature  of  a  claim  against  the  estate  of  Conrad  Forst,  and 
that,  on  the  allowance  of  such  claim  by  the  administrator 
or  by  the  court,  an  order  might  be  had  for  the  sale  of 
the  lands  of  said  decedent  to  make  assets  for  the  payment 
of  such  claim. 

But  the  facts  shown  in  the  findings  in  this  cause  pre- 
sent very  different  questions.  A  right  is  one  thing;  a 
remedy  is  quite  another.  If  appellant  and  the  heirs  of 
John  Stults  had  the  right  claimed  in  the  former  appeal, 
and  also  claimed  in  this  appeal,  it  would  seem  that  the 
remedy  suggested  in  that  opinion  was  the  very  one  sought 
by  them  in  filing  their  claim  against  the  estate  of  C!on- 
rad  Forst,  as  set  forth  in  finding  six  in  this^  case.  That 
the  filing  of  the  claim,  and  its  submission  to  the  court 
for  trial,  resulted  in  its  disallowance  and  dismissal,  is 
not  an  indication  that  they  did  not,  in  that  case,  pursue 
the  proper  remedy,  but,  rather,  that  the  right  itself  did 
not  exist. 

The  statute  for  filing  claims  against  a  decedent's  es- 
tate, in  force  at  the  time  of  bringing  this  suit,  and  also 
at  the  time  of  bringing  the  former  suits,  involving  the 
same  claim  (section  2310,  R.  S.  1881;    Elliott's  Supp., 
section  385),  contains  the  following  provision:  ''No  ac- 
tion shall  be  brought  by  complaint  and  summons  against 
the  executor  or  administrator  of  an  estate  for  the  recov- 
627  of  any  claim  against  the  decedent;    but  the  holder 
thereof,  whether  such  claim  be  due  or  not,  shall  file  a 
5accinct  and  definite  statement  thereof  in  the  office  of  the 
clerk  of  the  court  in  which  the  estate  is  pending.  *  *    * 
And  if  not  filed  at  least  thirty  days  before  the  final  set- 
tlexuexit  of  the  estate,  it  shall  be  barred,  except  as  here- 
inafter   provided,  in  case  of  the   liabilities  of  heirs,  dev- 
ima  Azxi  legatees." 
Section  2442,  of  said  revised  statutes,  provides  that: 
"•Hie  beirs,  devisees,  and  distributees  of  a  decedent  shall 
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i  extent  of  the  property  received  by  them 
dent's  eatate,  to  any  creditor  whose  claim 
d,  who,  six  months  prior  to  such  final 
.  insane,  an  infant,  or  out  of  the  State; 
lust  be  brought  within  one  year  after  the 
moved:  Provided,  That  suit  upon  the 
editor  out  of  the  State  must  be  brought 
rs  after  such  final  settlement." 
had  never  been  filed  against  the  estate  of 
It  would  seem  that  these  sections  of  the 
be  conclusive  against  appellant.  His 
st  the  heirs,  does  not  fall  within  any  of 
made  by  the  statute;  and  one  who,  with- 
eason  of  some  statutory  disability,  fails  to 
gainst  a  decedent's  estate  before  final  set- 
red  of  any  right  of  action  against  the 
uiti,  etc.,  R.  B.  Co.  v.  Heatton,  43  Ind. 

rever,  insist  that  this  is  a'  suit  on  a  ven- 
,  therefore,  well  brought.  We  are  at  a 
iw  this  contention,  even  if  well  founded, 
lant.  We  do  not  doubt  that  a  suit  to  en- 
a  lien,  based  upon  a  purchase  made  in 
1  invalid  sale  of  real  estate,  may,  as  in  the 
ase  at  an  invalid  tax  sale,  be  brought  in 
>m  the  time  when  the  right  of  action  ac- 
}mery  v.  Aydelotte,  95  Ind.  144. 
jstion  does  not  arise  in  this  cose.  The 
*s  act  provides  specially  for  the  collection 
st  estates,  and  the  remedy  there  provided 
d.  AH  claims,  whether  due  or  not,  must 
)£Gce  of  the  clerk  of  the  court  in  which 
ading.  Section  2310,  tupra. 
ins,  it  is  provided,  in  the  same  section, 
im  be  secured  by  a  lien  upon  all  or  any 
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part  of  the  real  or  personal  estate  of  the  deceased,  such 
lien  shall  be  particularly  set  forth  in  such  statement,  and 
a  reference  given  to  where  the  lien,  if  of  record,  will  be 
found/' 

It  remains  only,  therefore,  to  inquire  whether  the 
claim  as  filed  by  appellant  against  the  estate  of  Conrad 
Forst,  as  set  out  in  the  sixth  finding  of  the  court,  has 
been  finally  adjudicated. 

Counsel  for  appellant  say  there  has  been  no  adjudica- 
tion of  the  claim. 

In  the  sixth  finding  of  the  court,  it  is  said  that  on  the 
2d  day  of  September,  1886,  the  appellant  filed  a  claim 
for  $2,029.32,  which  was,  and  is,  of  the  identical  matter 
claimed  in  this  case,  against  which  claim  an  issue  was 
formed,  and  the  same  was,  at  the  January  term,  1886,  of 
said  court,  submitted  to  the  court  for  trial,  a  jury  being 
waived,  and  the  court  took  the  same  under  advisement 
until  the  18th  day  of  February,  1886,  when  the  court, 
being  fully^  advised  in  the  premises,  dismissed  the  claim 
and  charged  the  costs  against  appellant,  and  that  this 
judgment  has  never  been  appealed  from,  modified,  or 
vacated,  or  in  any  manner  set  aside,  but  is  still  in  full 
force. 

And,  in  its  seventh  finding,  the  court  said  that  said 
claim,  as  set  out  in  the  sixth  finding,  is  the  identical 
claim  on  which  a  recovery  is  sought  in  this  case,  and 
that  the  parties  are  the  same. 

These  findings  seem  to  us  to  show  a  final  adjudication 
of  the  claim. 

If  the  administrator,  through  mistake,  out  of  moneys 
received  on  an  invalid  sale  of  his  decedent's  property, 
had  paid  certain  judgments  of  record  against  the  dece- 
dent, he  was  entitled,  on  proper  showing,  to  file  his  claim 
for  reimbursement  against  the  estate  for  such  mistaken 
Vol.  135—20 
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payments,  made  in  good  faith.  Thishedid.  His  claim 
waa  submitted  to  the  court,  duly  tried,  taken  under  ad- 
visement, and  decided  against  him.  That  judgment 
stands  unappealed  from.  The  representative  of  the  ad- 
ministrator can  not  now  bring  another  suit  on  the  same 
matter  against  the  heirs  of  the  estate.  There  must  be 
some  end  to  the  litigation,  some  final  settlement  of  the 
estate. 

But  counsel  say  that  the  findings  show  only  a  dismis- 
sal of  the  claim.  This  is  to  dispute  about  words,  rather 
than  to  reason  upon  things.  Perhaps  the  more  appro- 
priate word  to  have  used  would  be  disallowed,  instead  of 
dismissed,  although  the  term  dismiss  is  quite  commonly 
used  to  show  the  rejection  of  a  claim  against  an  estate. 

Section  333,  R.  S.  1881,  provides  for  the  cases  in 
which  an  action  may  be  dismissed  without  prejudice. 
None  of  the  cases  mentioned  in  that  section  existed  in  the 
trial  and  decision  of  this  claim.  The  section  concludes 
that  "In  all  other  cases,  upon  the  trial  the  decision 
must  be  upon  the  merits."  And  so,  in  this  case,  the 
decision  was  upon  the  merits.  Certainly,  there  was  no 
voluntary  nonsuit,  and,  under  our  practice,  the  court 
had  no  power  to  order  an  involuntary  nonsuit.  Williams 
V.  PoTt,  9  Ind.  551. 

Indeed,  the  disposition  made  of  the  claim  by  the  court 
had  none  of  the  characteristics  of  a  nonsuit,  but  had  all 
those  of  a  judgment  on  the  merits.  Neither  party  asked 
for  a  dismissal,  nor  was  the  claim  dismissed  by  the  court 
without  prejudice.  An  issue  was  formed,  the  cause  was 
submitted  to  the  court  for  trial,  the  court  took  the  case 
under  advisement,  and,  after  several  days,  being  fully 
advised,  dismissed,  or  disallowed,  the  claim,  charging 
the  costs  to  the  claimant.  This  judgment  was  never  set 
aside,  and  never  appealed  from.  It  is  clear  that  there 
has  been  a  final  adjudication  of  the  case  upon  its  merits. 
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Even  if  the  judgment  of  dismissal  were  not  a  final  ad- 
judication,- however,  but  authorized  the  refiling  of  the 
claim,  as  we  do  not  think,  still  the  appellant  could  not 
recover;  for  the  reason  that  such  claim  could  not  be  filed 
against  the  estate  after  thirty  days  before  the  final  settle- 
ment, and  the  claim  does  not  fall  within  any  of  the  ex- 
ceptions authorizing  suits  against  heirs  and  distributees. 

We  do  not  say  that  there  may  not  be  cases  where 
equity  would  interfere  in  favor  of  a  claim  brought  after 
the  settlement  of  an  estate,  even  if  the  claimant  were  not 
authorized  by  the  staTute  to  bring  suit  against  the  heirs 
or  devisees;  but  we  do  not  think  that  this  is  such  a  case. 

In  the  settlement  of  this  estate,  and  the  payment  of 
claims,  the  provisions  of  the  law  were  in  many  respects 
not  complied  with.  The  sale  to  his  son-in-law,  by  the 
administrator,  and  the  resale,  soon  after,  to  the  admin- 
istrator, while  not  necessarily  collusive  or  fraudulent, 
was,  to  say  the  least,  of  questionable  propriety.  Then  it 
appears  that  this  decedent  died  May  15,  1873;  that  the 
administrator  was  appointed  June  10th,  thereafter;  that 
the  invalid  sale  of  real  estate  was  made  April  17,  1878, 
and  that  the  estate  was  finally  settled  February  20, 1886. 

It  is  not  the  policy  of  the  law  that  estates  should  re- 
main so  long  in  the  hands  of  administrators,  subject  to 
possible  mismanagement  and  neglect  and  to  almost  in- 
evitable waste.  The  ancestor's  property  should  be  placed 
in  the  hands  of  its  owners  with  as  little  delay  as  maybe. 

The  claim  in  this  case  shows  very  little  equity  or  dili- 
gence. 

The  court  did  not  err  in  its  conclusions  of  law  upon 
the  facts  found. 

The  judgment  is  affirmed. 

Dailby  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Oct.  18, 1893. 
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No.  :6,9C». 

Pluumbk  v.  The  Stats. 

KiNAL  lAiw.—Stlf-D^eate.—Excetiiiie  Violence  by  Officer  in  AUentpt- 
jr  to  Make  Arreit. — Bight  to  Bepel  Force  by  Force. — A  peace  officer, 
I  making  ad  arrest,  is  not  authorized  to  ose  more  force  than  is 
lasonably  aecesBar^  to  subject  the  person  to  hia  authority ;  and 
the  officer  use  exceeeive  force  and  violence  upon  such  person, 
ich  pereon  being  where  he  has  a  right  to  be,  he  may  repel  force  by 
irce,  and  if,  in  the  reasonable  exercis^of  self-defense,  he  kills 
ich  officer,  he  is  justifiable. 

K. — Verdtet  Contrary/  to  Evidence. — That  the  verdict  ia  cohtrary  to 
le  evidence,  see  opinion. 

K.— Arrest  Without  a  Warrant.— Officer  Informing  Ftraon  of  hia 
uthority. — Bequett  to  Submit. — Be$iatiag  Arrest. — Degree  of  Force 
lUhorizei. — Where  a  pteace  officer  attempts  to  make  an  arrest  with- 
it  a  warrant,  the  reason  for  informing  the  person  of  his  authority, 
id  requesting  him  to  submit  thereto,  is  aa  great,  if  not  greater, 
lan  where  such  officer  acts  ander  authority  of  a  warrant;  and 
here  such  officer  informs  the  person  sought  to  be  arrested  of  his 
irpose  to  arrest  him,  and  he  refuses  to  submit,  the  officer  having 
ithority  to  make  such  arrest  may  ufe  sufficient  force  to  overcome 
ich  resistance,  even  to  the  taking  of  the  lite  of  the  person  resist- 

b: — OpetHy  Carrying  Det^ly  and  Dangeroiu  Weapon.  —  When  a 
rime. —  The  act  of  openly  carrying  or  wearing  a  dangerous  op 
iadly  weapon,  with  intent  or  avowed  purpose  of  injuring  another 
irson,  constitutes  a  crime ;  but  such  carrying  or  wearing  in  connec- 
m  with  threatening  or  menacing  remarks  against  certain  persons 
>es  not  come  within  the  statute. 

E. — DangerouB  and  Deadly  Weapon. -^Drawing  or  Threatening  to 
rate. — Brandithitig  Stieh  Weapon. — The  law  does  not  make  the 
andishing  or  flourishing  of  a  dangerous  or  deadly  weapon  a  mis- 
imeanor,  but  it  is  the  drawing,  or  threatening  to  draw,  such  a 
eapon  on  any  other  person  that  is  made  a  crime. 
a. — Jmtructtoas  to  Jury. — Imtrvelion  Outtide  of  Caae  Made. — Sr- 
Tieotu. — Where  an  instruction  in  a  criminal  action  embraces  a 
eory  upon  which  there  is  no  evidence,  BQcb  instmcljon  is  erro- 
Kius  if  it  tends  to  mislead  the  jury. 

B. — Beatonable  Doubt. ^  Self -Defense. — Inianity. — As  long  as  there 
a  reasonable  doobt  of  the  sanity  of  a  defendant  in  a  criminal 
«e,  at  the  time  o!  the  commission  of  the  alleged  oflense,  there 
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mast  necessarily  be  a  reasonable  doabt  of  his  gailt;  and  as  long  as 
there  is  a  reasonable  doabt  whether  a  homicide  was  not  committed 
in  the  reasonable  exercise  of  the  right  of  self-defense,  there  is  also 
a  reasonable  doabt  of  the  goilt  of  the  accused. 
Sams. — Instructions  to  Jury, — Erroneous  Instruction  not  Cured  by  Cor- 
rect  One,  Except,  etc. — An  erroneous  instruction  can  not  be  cured  by 
giving  a  correct  one,  unless  the  erroneous  instruction  is  thereby 
plainly  withdrawn. 

From  the  Benton  Circuit  Court. 

W.  V.  Stuart,  G.  B.  Stuart,  T.  A.  Stuart,  E.  P.  Ham- 
mondf  J.  T.  Sanderson  and  F.  A.  Comparet,  for  appel- 
lant. 

A.  O.  Smith,  Attorney-General,  J.  T,  Brown,  Prose- 
cuting Attorney,  E,  G.  Hall  and  W.  Darroch,  for  the 
State. 

McCabk,  C.  J. — Appellant  was  indicted  by  the  grand 
jury  of  Newton  county,  charging  him  in  six  different 
counts  with  the  murder  of  James  Dorn,  in  the  first  and 
second  degrees,  in  the  different  counts  respectively. 

There  was  a  change  of  venue  granted  to  the  court  be- 
low, where,  on  a  plea  of  not  guilty,  and  a  plea  of  in- 
sanity, a  trial  resulted  in  a  verdict  finding  appellant 
guilty  of  voluntary  manslaughter,  and  fixing  his  punish- 
ment at  fifteen  years'  imprisonment  in  the  State  prison. 
After  overruling  appellant's  motions  for  a  new  trial, 
in  arrest,  and  to  be  discharged,  the  court  below  rendered 
judgment  on  the  verdict. 

Among  the  errors  assigned  here  is  the  overruling  of 

the  motion  for  a  new  trial.     And  among  the  reasons  as- 

'  ohpe^  for  a  new  trial  were  the  giving,  and  refusing  to 

/^    certain  specified  instructions,  and  that  the  verdict 

Jr^xxiioxj  to  the  evidence. 

7  ^i>   appears  from  the  evidence,  which  is  very  volumi- 

^\qixs    and  quite  impracticable  to  set  out  in  this  opinion, 

^hsfct     the  deceased,  James  Dorn,  was  a  stout  man,  48 

yeskirs    of  age,  with  no  ailment,  except  at  times  he  had 
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been  afSicted  with  rheumatism,  though  he  seemed  free 
from  that  at  the  time  of  his  death,  was  the  marshal  of  the 
town  of  Kentland,  and  had  been  such  officer  for  eight  or 
nine  years.  Appellant,  Plummer,  was  about  sixty  years 
old,  Iind  been  suffering  with  chronic  diarrlicea,  contracted 
in  the  army,  for  which  he  waa  receiving  a  pension,  was  in 
bad  health  generally  and  unable  to  work,  somewhat 
smaller  than  Dorn  and  not  so  stout,  had  always  been 
peaceable  and  quiet,  had  lived  in  Kentland  and  about 
there  ever  since  the  war,  and  owned  the  house  and  lot 
in  said  town  in  which  he  lived. 

The  town  board  of  said  town  of  Kentland  had  made 
an  order  requiring  him  to  trim  certain  shade  trees 
thereon,  to  which  he  objected,  and,  pendjng  the  dispute 
about  it,  appellant  Plummer  became  very  much  excited, 
and  about  noon  on  the  20tlT  day  of  June,  1892,  he  left 
his  house  with  his  loaded  revolver  in  his  hand  and  went 
onto  the  business  streets  of  said  town,  inquiring  for  the 
members  of  said  town  board,  making  threats  that  he  was 
not  to  be  fooled  with,  saying  they  had  ordered  his  trees 
to  be  cut  down,  and  that  he  would  shoot  them.  And 
while  so  talking  in  an  excited  manner  he  would  fre- 
quently brandish  his  revolver  around.  John  Keefe  told 
him  that  the  town  board  would  not  cut  his  shade  trees 
down,  and  that  he  had  better  go  home. 

About  this  time  one  Elliott  called  out  for  the  marshal 
or  Dorn,  and  perhaps  both,  and  he  pointed  his  revolver 
at  said  Elliott  and  said  to  him:  "Call  for  the  marshal 
again,  damn  you,  and  I  will  kill  you,"  and  "bring  on' 
your  marshal;  I'll  fix  him."  He  also  pointed  bia  re- 
volver at  one  Conklin,  a  member  of  the  town  board. 
Immediately  after  Keefe  advised  him  to  go  home,  he 
started  in  the  direction  of  his  home,  carrying  and  flourish- 
ing his  revolver  in  hia  hand.  While  he  waa  yet  in 
sight  of  those  at  the  place  where  he  started  and  still  go- 
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ing  in  that  direction,  Dorn,  the  marshal,  came  from  an- 
other direction  up  to  the  place  from  which  Plummer 
had  started.  Keefe  warned  Dorn  to  be  careful,  that 
Plummer  had  a  gun.  Dorn  then  stopped,  took  his  coat 
from  his  arm  and  laid  it  on  a  box,  changed  a  revolver 
from  his  left  to  his  right  hip  pocket,  and  took  his  billy 
in  his  left  hand  and  started  on  after  Plummer,  saying 
he  was  not  afraid  of  him.  When  he  came  within  twentv 
feet  of  overtaking  Plummer,  they  both  walking  in  the 
same  direction,  he  took  out  his  revolver  and  held  it  in 
his  right  hand  and  his  billy  in  his  left  hand,  and  or- 
dered Plummer  to  put  up  his  revolver.  Plummer  told 
him  to  keep  off,  or  keep  back,  while  Plummer  walked 
on,  looking  back  at  Dorn  as  he  followed  him  up,  Dorn 
repeatedly  ordering  him  to  put  up  his  gun  or  revolver, 
and  Plummer  repeatedly  warned  Dorn  to  keep  back  or 
keep  away  from  him. 

While  the  two  were  thus  proceeding,  Dorn  dodged  be- 
hind shade  trees  on  the   sidewalk,  stepped  up  behind 
Plummer,  as  one  of  the  witnesses  expressed  it,  on  his 
^'tip-toes,"  and  struck  Plummer  on  the  side  of  his  head 
with   his  billy,  and  then  on  the  back  and  arm,  which 
knocked  the  revolver  out  of  Plummer's  hand,  and  there- 
upon Dorn  fired  on  Plummer,  missing  him.     Immedi- 
ately thereafter  Plummer  fired  at    Dorn  missing  him, 
and  tliey  continued  firing  at  each  other  until  three  or 
mr  allots  had  been  fired.     Dorn  jumped  behind  a  shade 
ifee,  and  was  making  ready  to  fire  again,  when  Plummer 
^red   tlae  fatal  shot  that  killed  Dorn,  and  he  fell  down 
fiQd   died.     Dorn 's  second  shot  lodged  a  ball  in  Plum- 
per  s   left  side,  making  only  a  flesh  wound. 

It  is  <3onceded  that  Dorn  fired  the  first  shot,  though 
"lumm^r's  first  shot  was  so  close  to  Dorn's  first  that  it 
was  oiflS^cult  to  tell  which  one  was  first.  There  is  no  di- 
rect ©vxc3ence  as  to  what  Dorn,  the  marshal,  was  intend- 
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ing  to  do  with  Plummer,  but  the  theory  of  the  State  is 
that  he  was  intending  and  attempting  to  arrest  Plummer 
without  a  warrant  for  his  several  acts,  in  pointing  his 
revolver  at  Elliott  and  Conklin,  and  for  carrying  such 
revolver  with  the  intent  or  avowed  purpose  of  injuring 
his  fellowraan.  Dorn  did  not  inform  Plummer  that  he 
desired  or  intended  to  arrest  him. 

In  a  written  statement  made  by  Plummer,  read  in  evi- 
dence, he  stated  that  Elliott  began  to  call  for  Marshal 
Dorn,  ad  he  supposed,  to  arrest  him.  Plummer  knew 
that  Dorn  was  marshal  of  the  town. 

Both  offenses  for  which  it  is  claimed  the  marshal  was 
attempting  to  arrest  Plummer  were  misdemeanors.  H. 
S.  1881,  sections  1984, 1985. 

/a  marshal  is  not  authorized  to  arrest  in  all  cases  for 
misdemeanors  without  a  warrant.  He  can  only  arrest 
for  such  offenses  without  a  warrant  when  the  offense  is 
committed  in  his  presence  or  sight.  R.  S.  1881,  sec- 
tions 1702,  5976;  section  828,  Elliott's  Supp.;  Doering 
V.  Slate,  49  Ind.  56;  Pow  v.  Beckner,  3  Ind.  475;  Gil- 
lett'a  Grim.  Law,  section  156;  Murfree  on  Sheriffs,  sec- 
tion 1161. 

The  attorneys  for  the  State  concede  this  to  be  the  law, 
bat  they  contend  that  inasmuch  as  some  of  the  witnesses 
testify  that  when  Elliott  called  the  marshal,  in  their 
opinion  he  was  within  hearing  and  could  have  beard 
the  call,  and  came  onto  the  scene  within  a  minute  or 
two;  that  he  was,  in  contemplation  of  law,  present,  or 
the  alleged  offenses  were  committed  in  his  presence,  in 
contemplation  of  law.  They  cite  Wiltse  v.  HoU,  95  Ind, 
469.  That  case  lends  some  support  to  that  contention. 
Assuming,  however,  without  deciding,  that  the  alleged 
offenses  were  committed  in  the  presence  or  sight  of  Mar* 
shal  Dorn,  within  the  meaning  of  the  law,  and  that  he, 
therefore,  bad  legal  authority  to  make  the  arrest  with- 
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out  a  warranty  we  are  led  to  inquire  whether  he  confined 
himself  to  the  limits  prescribed  by  the  law  in  the  exer- 
cise of  that  authority,  and  if  he  transcended  those  limits 
what  effect  that  had  upon  his  authority  even  if  he  had 
the  right  to  make  the  arrest  without  a  warrant.  He 
stepped  up  behind  Plummer  and,  without  requesting 
him  to  submit  to  arrest  or  informing  him  that  he  desired 
to  arrest  him,  with  his  revolver  in  one  hand  and  his 
billy  in  the  other,  and  without  any  act  or  provocation, 
or  resistance  on  the  part  of  Plummer  other  than  his 
traveling  on  toward  his  home  with  his  revolver  in  his 
hand,  telling  Dorn  to  keep  back  or  keep  away  from  him, 
.  Dorn  struck  him  on  the  side  of  the  head  with  said  billy, 
which  was  a  policeman's  club.  The  law  does  not  allow 
a  peace  officer  to  use  more  force  than  is  necessary  to  ef- 
fect an  arrest.  1  Am.  and  Eng.  Ency.  of  Law,  745,  and 
authorities  there  cited. 

And  if  he  do  use  such  unnecessary  force,  he  thereby 
becomes  a  trespasser  from  the  beginning,  and  may  be 
lawfully  resisted.  1  Am.  and  Eng.  Ency.  of  Law,  745, 
and  authorities  there  cited;  Murfree  on  Sheriffs,  section 
1164a,  and  authorities  there  cited;  Murfree  on  Sheriffs, 
sections  1160  and  148;  Jarratt  v.  Ghvathmey,  5  Blackf . 
237;  Burton  v.  Calatuay,  20  Ind.  469. 

If  the  officer  is  resisted  before  he  has  used  needless 
force  and  violence,  he  may  then  press  forward  and  over- 
come such  resistance,  even  to  the  taking  of  the  life  of  the 
person  arrested,  if  absolutely  necessary.  1  Bish.  Crim. 
Proced.,  section  160;  1  Am.  and  Eng.  Encyc.  of  Law, 
745,  and  authorities  there  cited;  Murfree  on  Sheriffs, 
section  1164a. 

But  here  the  evidence  wholly  fails  to  show  any  neces- 
sity for  the  marshal's  act  in  striking  Plummer  on  the 
head  with  his  club.     He  therefore  was  a  trespasser  in 
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g  so,  and  was  guilty  of  an  aggravated  assault  and 
jry  on  Plummer. 

e  did  not  stop  at  that,  but  he  shot  at  Plummer  with 
*evolTer  immediately  after  be  struck  him  on  the  head, 
before  Plummer  had  fired  at  him.  This  gave  Plum- 
a  clear  right  to  defend  himself,  even  to  the  taking 
life  of  his  assailantj^  It  is  not  necessary  to  author- 
ine  to  exercise  the  right  of  self-defense  that  the  as> 
int  should  in  fact  contemplate  injury  to  him.  If  he 
ives,  and  has  reason  to  believe,  from  the  actions  of 
assailant,  that  he  is  in  danger  of  receiving  great 
ly  harm,  he  may  defend  himself  to  a  reasonable  ex- 
West  V.  Stale,  59  Ind.  113;  Agee  v.  State,  64  Ind. 

McDermott  v.  State,  89  Ind.  187. 
hen  a  person,  being  without  fault,  is  in  a  place 
re  be  has  a  right  to  be,  is  violently  assaulted,  he  nnay , 
out  retreating,  repel  force  by  force,  and  if,  in  the 
enable  exercise  of  his  right  of  self-defense,  his  assail- 
is  killed,  he  is  justifiable.  Runyan  v.  State,  57  Ind. 
Miller  v.  State,  74  Ind.  1. 

lese  principles  apply  as  well  to  an  officer  attempting 
lake  an  arrest,  who  abuses  his  authority  and  tran- 
ds  the  bounds  thereof  by  the  use  of  unnecessary 
;  and  violence,  as  they  do  to  a  private  individual  who 
.wfully  uses  such  force  and  violence.  Agee  v.  State, 
a;  Jones  v.  State,  26  Tex.  App.  1;  1  Am.  &  Eng. 
yc.  of  Law,  745,  note  1;  Oolden  v.  State,  1     S.    C. 

Beaverta  v.  State,  4  Tex.  App.  175;    Skidmore   v. 
',,  43  Tex.  93. 

lummer  was  on  the  street,  going  home;  he  had  a 
t  to  be  there,  and  he  had  a  right  to  carry  his  re- 
er  home  with  him,  and  even  though  the  marshal 
)03ed  be  was  carrying  it  openly  with  intent  or  avowed 
)ose  of  injuring  bis  fellow  man,  that  did  not  justify 
extreme  measures  be  resorted  to.     He  approached 
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Plummer  with  his  revolver  in  one  hand  and  his  club  in 
the  other,  and  struck  Plummer  on  the  head.  This  fur- 
nished reasonable  ground  for  the  belief,  in  Plummer 's 
mind,  that  he  was  in  danger  of  receiving  great  bodily 
harm,  and  the  circumstances  show  that  he  did  believe  it. 
And  though  Plummer  may  have  instantly  begun  to  pre- 
pare to  defend  himself  against  this  unlawful  assault,  he 
did  not  shoot  until  after  Dorn  fired  on  him. 

The  statute  provides  that  an  arrest,  under  a  warrant, 
is  made  by  an  actual  restraint  of  the  defendant,  or  by  his 
submission  to  the  custody  of  the  oflScer;  but  that  the 
persfon  arrested  shall  not  be  subject  to  any  more  restraint 
than  is  necessary  for  his  arrest  and  detention,  and  the 
officer  must  inform  him  that  he  acts  under  the  authority 
of  a  warrant,  and  show  it,  if  required.  R.  S.  1881,  sec- 
tions 1687  and  1688. 

Where  an  arrest  is  made  for  a  misdemeanor,  without 
a  warrant,  the  reasons  for  requesting  the  person  to  sub- 
mit to  such  arrest  are  as  great,  if  not  greater,  than  where 
there  is  a  warrant. 

We  are  constrained  to  hold  that  Dorn,  if  he  even  had 
the  right  to  make  the  arrest  without  a  warrant,  abused 
that  authority  by  striking  Plummer  over  the  head  with 
his  policeman's  club.  Had  he  informed  Plummer  that 
he  intended  to  arrest  him,  and  requested  him  to  submit 
to  such  arrest,  and  then  Plummer  had  refused  to  submit 
and  resisted,  or  threatened  to  resist  arrest,  with  any 
demonstration  of  force,  a  very  different  question  would 
have  been  presented.  In  such  a  case,  the  officer,  as  we 
have  seen,  having  authority  to  arrest,  would  have  been 
justified  in  using  force  sufficient  and  necessary  to  over- 
come such  resistance,  even  to  the  taking  of  the  life  of  the 
j)af80Ti  he  was  attempting  to  arrest. 

^e  therefore  hold  that  the  verdict  was  contrary  to  the 
^dence. 
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The  ninth  instruction  of  the  series  of  instructions 
given  by  the  court  on  its  own  motion  was  to  the  eSect 
that  Dorn  had  a  right  to  strike  Flummer  with  his  billy 
or  club  for  the  purpose  of  making  him  surrender  to  his 
authority.     This  was  error. 

The  fourteenth  instruction  of  said  series  was  as  fol- 
lows: 

"14.  If  you  find,  from  the  evidence,  that,  on  the 
day  of  the  alleged  homicide,  the  defendant  left  his  house 
in  the  town  of  Kentland,  Indiana,  at  al^out,  or  shortly 
after,  noon,  with  a  loaded  revolver  in  his  possession,  and 
that,  with  such  revolver,  he  went  upon  the  public  streets 
of  Kentland,  where  citizens  were  passing  to  and  fro; 
that  when  be,  was  upon  the  street  or  streets,  he  openly 
carried  said  revolver  in  his  hand  or  hands;  that  he  was 
in  an  excited  condition  of  mind,  and  while  in  this  con- 
dition he  inquired  for  members  of  the  town  board,  and 
mads  threatening  remarks  about  the  members  of  said 
town  board,  or  any  other  citizen  of  said  town,  or  any 
other  fellow  man,  with  intention  and  purpose  to  injure 
such  person  or  persons;  and  if  you  further  find  that  he 
then  and  there  flourished  or  brandished  said  revolver,  then 
I  instruct  you  that  such  open  wearing  or  carrying  of  said 
revolver  was  a  violation  of  a  criminal  statute  of  this  State, 
and  that  the  defendant  was  a  wrongdoer,  and  for  which 
violation  of  law  he  was  subject  to  immediate  arrest,  with- 
out a  warrant,  and  could  have  been  held  in  custody 
until  a  legal  warrant  could  have  been  procured  and  pro- 
ceedings had  under  it,  according  to  law.  And  if  you 
further  find  that  while  said  defendant  was  on  the  street, 
flourishing  or  brandishing  his  revolver,  if,  in  fact,  you 
so  find  that  he  was  talking  or  muttering  to  himself;  or 
if  you  further  find,  under  the  facts  stated,  if  they  be 
facts,  that  while  he  was  in  conversation  with  others,  or 
talking  or  muttering  to  himself,  one  J.  R.  Elliott  called 
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for  the  town  marshal  in  a  loud  tone^  so  that  the  defend- 
ant heard  him,  and  that  he  immediately  turned  toward 
the  said  Elliott  and  pointed  said  revolver  at  him,  al- 
though you  may  find  he  was  some  distance  away,  and 
that  if  you  find  that  when  he  pointed  said  revolver  at 
the  said  Elliott,  if  you  find  he  did  so  point  it,  he  cried 
out:  *Bring  on  your  marshal;  I'll  fix  him,'  or  words 
to  that  effect,  then  I  instruct  you  that  such  pointing  at 
said  Elliott,  whether  it  was  done  with  wicked  intent  or 
for  mere  foolishness,  or  in  jest,  was  a  violation  of  a  crim- 
inal statute  of  this  State,  for  which  the  defendant  was 
liable  to  immediate  arrest,  without  a  warrant,  and  could 
be  held  until  such  reasonable  time  that  a  legal  warrant 
could  be  obtained,  upon  which  he  could  be  legally  tried. 
And,  I  instruct  you  further,  that,  under  the  facts  stated, 
if  they  be  facts,  and  while  the  said  defendant  was  still 
upon  the  street,  and  the  marshal  came  upon  the  street, 
though  at  some  distance  away,  but  where  he  could  see 
the  defendant  while  he  was  still  flourishing  and  brand- 
ishing his  revolver,  or  while  he  was  still  pointing  it 
toward  the  said  Elliott,  it  was  not  only  his  right,  but  his 
duty,  as  a  peace  oflBlcer,  to  pursue  and  arrest  the  defend- 
ant, without  a  legal  warrant,  and  such  arrest,  if  made, 
would  be  justifiable,  under  the  law.  And  I  instruct  you 
further  that  if  you  find,  from  the  evidence,  that  the  said 
marshal,  James  Dorn,  under  the  facts  above  stated  in 
this  instruction,  if  they  b^  facts,  pursued  the  defendant, 
even  though  you  may  find  that  the  defendant  was  going 
toward  his  home,  with  the  intention  of  arresting  the  de- 
fendant for  said  violation  of  law,  and  when  the  said  Dorn 
came  up  to  or  near  the  defendant,  he  found  the  defend- 
ant still  had  his  revolver  in  his  hand,  that  he  was  talk- 
ing to  himself,  and  was  acting  in  an  unnatural  manner, 
either  from  excitement,  anger,  or  otherwise,  and  if  you 
find,  from  the  evidence,  that  the  said  Dorn  called  to  the 
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defendaot  and  commanded  him  to  put  up  his  gun  or  re- 
volver, and  if  you  further  find,  from  the  evidence,  that 
instead  of  putting  up  hia  revolver  he  turned  toward  the 
marshal,  pointed  hia  revolver  at  him,  flourished  and 
brandished  it  in  his  face,  and  made  any  threatening  re- 
marks to  the  marshal;  and  if  you  And  that  the  defendant 
knew  Dorn  was  the  marshal,  then  I  instruct  you  that 
such  acts  of  the  defendant  would  be  in  violation  of  the 
criminal  law  of  this  State,  for  which  he  was  liable  to  im- 
mediate arrest,  without  a  warrant,  and  it  was  not  only 
the  right,  but  the  duty,  of  the  marshal  to  arrest  him  at 
once,  and  the  marshal  was  authorized  to  use  such  force 
as  was  necessary  to  accomplish  his  arrest.  And  if  you 
find  that  the  said  Dorn  did,  as  such  marshal,  in  dis- 
charge of  his  duties  as  a  peace  officer  of  said  town,  un- 
dertake to  arrest  the  said  defendant,  that  the  defendant 
resisted  his  attempts  to  arrest  him,  and  that  Dorn  did 
not  use  unnecessary  force  or  vigor  in  attempting  to  make 
the  arrest,  and  that  while  be  was  so  attempting  to  make 
said  arrest  the  defendant  shot  and  killed  him,  then  you 
should  find  the  defendant  guilty,  unless  you  find,  beyond 
a  reasonable  doubt,  that  the  killing  was  justifiable,  on 
the  ground  of  self-defense;  or  unless  you  find,  beyond  a 
reasonable  doubt,  that  the  defendant  was  of  unsound 
mind  at  the  time." 

There  are  several  errors  in  this  instruction.  The  first 
is  that  it,  in  effect,  tells  the  jury  that  if  the  appellant,  in 
an  excited  state  of  mind,  inquired  for  members  of  the 
town  board  and  made  threatening  or  menacing  remarks 
about  them,  or  any  other  citizen  of  said  town  or  any 
other  fellowman,  with  intention  to  injure  such  person 
or  persons,  and  if  be  flourished  or  brandished  said  re* 
volver,  then  such  open  wearing  was  a  violation  of  a  crim- 
inal statute  of  this  State.  It  is  only  the  act  of  openly 
carrying  or  wearing  a  dangerous  or  deadly  weapon  with 
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intent  or  avowed  purpose  of  injuring  a  fellow  man  that 
is  made  criminal  by  the  statute.  R.  S.  1881,  section 
1985. 

That  part  of  the  instruction  makes  the  offense  to  con- 
sist of  making  threatening  or  menacing  remarks  about ' 
the  town  board  or  other  citizen,  with  intent  to  injure, 
etc.,  instead  of  the  act  of  openly  carrying  the  revolver 
with  such  intent. 

The  instruction  was  erroneous,  in  that  it  in  effect  told 
the  jury  that  for  pointing  his  revolver  at  Elliott  and  say- 
ing, "bring  on  your  marshal,  I'll  fix  him,"  the  defend- 
ant was  liable  to  immediate  arrest  without  a  warrant,  and 
that  it  was  the  right  and  duty  of  the  marshal  to  pursue 
and  arrest  him,  though  no  part  of  said  acts  were  per- 
petrated either  in  the  presence  or  sight  of  the  officer,  be- 
cause it  says,  *'and  while  the  defendant  was  still  upon 
the  street,  and  the  marshal  came  upon  the  street,  though, 
at  some  distance  away,  but  where  he  could  see  the  de- 
fendant while  he  was  still  flourishing  and  brandishing 
his  revolver,  or  while  he  was  still  pointing  it  toward 
said  Elliott,"  then  he  might  make  the  arrest,  etc. 

The  instruction  had  already  told  the  jury  that  point- 
ing the  revolver  at  Elliott  would  be  sufficient  cause  for 
arrest  without  a  warrant,  and  then  supplemented  the 
same  by  stating,  as  a  qualification  thereto,  the  proviso, 
that  the  officer  was  near  enough  to  see  the  act  done,  but 
puts  it:  "Could  see  defendant  while  he  was  flourishing 
and  brandishing  his  revolver,  or  while  he  was  still 
pointing  it  at  Elliott." 

This  would  leave  the  jury  to  conclude  that  the  officer 
would  have  the  right  to  make  the  arrest  if  he  saw  either 
the  defendant  brandishing  his  revolver  or  pointing  it  at 
ElUott. 

The  statute  does  not  make  the  brandishing  or  flourish- 
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ing  of  a  dangerous  or  deadly  weapon  a  misdemeanor,  but 
it  is  the  drawing,  or  threatening  to  draw,  auch  a  weapon 
upon  any  other  person  that  ia  made  criminal.  R.  S, 
1881,  section  1984. 

The  instruction  proceeded  upon  the  theory  that  appel- 
lant had  resisted  arrest,  and  while  so  doing  made  threat- 
ening remarks  toward  the  marshal.  There  was  no  evi- 
dence of  either,  and  the  instruction  was  calculated  to 
mislead  the  jury  to  conclude  that  there  had  been  such 
evidence.  There  are,  perhaps,  other  respects  in  which 
the  instruction  set  out  was  erroneous. 

The  15th  instruction  by  the  court  of  its  own  motion  ia 
still  more  objectionable,  because  it  told  the  jury  that  a 
peace  officer  might  make  an  arrest  in  such  a  case  with- 
out a  warrant,  and  without  any  qualification  whatever. 
This,  we  have  seen,  is  not  the  law. 

But  the  most  serious  and  fatal  objection  to  the  14th 
instruction  above  set  out,  is  the  concluding  part,  which 
tells  the  jury  that  if  they  find  a  certain  state  of  facts  re- 
capitulated to  be  true,  then  they  must  find  the  defend- 
ant guilty,  unless  they  find,  beyond  a  reasonable  doubt, 
that  the  killing  was  justifiable,  on  the  ground  of  self-de- 
fense; or  unless  they  find,  beyond  a  reasonable  doubt, 
that  the  defendant  was  of  unsound  mind  at  the  time. 

The  16th  repeats  the  same  proposition  as  to  the  defense 
of  insanity.  As  long  as  there  is  a  reasonable  doubt  of 
the  sanity  of  a  defendant  in  a  criminal  case,  at  the  time 
of  the  commission  of  the  alleged  offense,  there  must  nec- 
essarily be  a  reasonable  doubt  of  his  guilt;  and  as  long 
as  there  is  a  reasonable  doubt  whether  the  homicide  was 
not  committed  in  the  reasonable  exercise  of  the  right  of 
self-defense  there  is  also  a  reasonable  doubt  of  the  guilt 
of  the  accused.  The  instructions  in  question  required 
the  defendant  to  prove  bis  innocence  in  that  respect  be- 
yond a  reasonable  doubt,  the  homicide  being  established. 
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There  was  much  evidence  tending  to  prove  appellant's 
iQSamity  at  the  time  of  the  commission  of  the  alleged  of- 
fense, and  the  evidence  strongly  tended  to  establish  that 
tae  Homicide  was  committed  in  self-defense. 

It  -was,  therefore,  error  to  instruct  the  jury  that  they 
sixould  find  the  defendant  guilty  unless  they  found,  be- 
V^ixd  a  reasonable  doubt,  that  the  killing  was  justifiable 
^ti  tlie  ground  of  self-defense,  or  unless  they  found,  be- 
^ond  a  reasonable  doubt,  that  the  defendant  was  of  un- 
sound mind  at  the  time.     Polk  v.  State,  19  Ind  170; 
Stevens  v.  State,  31  Ind.  485;  Ouetig  v.  State,  66  Ind.  94; 
McDougal  v.  State,  88  Ind.  24;  Plahe  v.  State,  121  Ind. 
433. 

The  attorneys  for  the  State,  conceding  that  the  in- 
structions under  consideration  were  erroneous  in  the  re- 
spect mentioned,  claim  that  in  the  instructions  given  at 
the  request  of  the  appellant,  and  those  given  at  the  re- 
quest of  the  State,  and  those  given  by  the  court  on  its 
own  motion,  all  of  which  are  exceedingly  voluminous, 
the  court  had  correctly  instructed  the  jury  upon  the 
point  in  question  at  least  twenty-five  times,  and  that, 
therefore,  it  must  have  been  a  "slip  of  the  pen,"  by 
which  the  court  had  made  these  two  read  as  they  do, 
and,  therefore,  they  say  we  can  not  think  that  it  could 
have  influenced  the  jury  to  find  the  defendant  guilty. 

It  is  true  that  quite  a  number  of  the  instructions  given 
do  correctly  state  the  law  on  the  point  in  question,  but 
this  court  has  frequently  decided  that  an  erroneous  in- 
struction can  not  be  cured  by  giving  a  correct  one,  un- 
less the  erroneous  instruction  is  thereby  plainly  with- 
drawn.    McDougal  v.  State,  supra;   Kingen  v.  State^  45 
Ind.  518;  Howard  v.  State,  50  Ind.  190;  Kirlandy.  State, 
43  Ind.  146;  Heyl  v.  State,  109  Ind.  589. 

There  was  no  attempt  to  withdraw  the  erroneous  parts 
Vol.  135—21 
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No.  16,243. 

Pool  et  al.  v.  Davis  et  al. 

:Bijo. — CrosS'Complaint. — Construction  of.-^Morigage  Deed, — Se- 
of  W^efor  Musband.— Parties,  Heirs  or  Administrator. — A.  and 
to  exchange  lands.    A.  was  indebted  to  0.,  and  by  agree- 
between  A.  and  his  wife,  and  B.  and  0.,  B.,  in  making  the 
nge  deed,  deeded  one  hundred  acres  to  A.'s  wile,  and  three 
and  eleven  acres  to  C,  as  security  for  the  indebtedness 
^.  to  0.    A.  and  his  wife  thereafter  procured  B.  to  convey  to 
^^^rife  the  three  hundred  and  eleven  acres  conveyed  to  C.  as  se- 
A.'s  wife  brings  suit  to  quiet  her  title  to  all  of  said  land, 
^^ng  died  intestate,  his  heirs,  treating  the  deed  as  a  mortgage, 
l)y  cross-complaint,  to  have  it  foreclosed  to  pay  said  indebted- 

at  the  cross-complaint,  in  substance  as  the  facts  above  set 
not  be  construed  as  showing  that  the  mortgage  deed  secur- 
«  husband's  debt  included  land  of  the  wife,  making  her  secui^ 
her  husband,  and  therefore  void. 

,  that  an  objection  that  the  cross-complaint  was  not  by  an 
istrator  of  C.'s  estate,  instead  of  by  C.'s  heirs,  is  untenable. 
Fiin>iNa. — Deed, — ExecuHon  of, — Delivery, — A  finding  that  a 
executed  includes  the  facts  that  the  deed  was  written,  ac- 
l^dged  and  delivered. 

AL. — As  of  Sight, — When  Not  Allowed, — ^Where,  upon  the  is- 
^a^judged  against  a  party,  no  question  of  title  is  involved,  a 
as  of  right  is  not  given  by  statute. 

the  Starke  Circuit  Court. 

.  RohbinSy  for  appellants. 
.  Oould  and  J.  W.  Nichols  for  appellees. 


title 
Statlsi 


IKNEY,  J. — ^This  action  was  by  the  appellant  Paw- 
IPool,  by  complaint  in  the  usual  form,  to  quiet  the 
a  tract  of  three  hundred  and  eleven  acres,  in 
county,  as  against  the  appellees.     The  appellees 
"cd  in  general  denial;  and,  by  a  cross-complaint  in 
t^o    X>«.xagraphs,  sought  affirmative  relief  against   said 
^^^^^"^ivna  Pool  and  her  husband,  Robert  L.  Pool. 
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first  paragraph  of  cross-complaint  alleges^  that  iu 
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January,  1879,  Robert  L.  Pool  owned  a  farm  in  Ohio; 
that  one  Goodheart  owned  four  hundred  and  eleven  acres 
in  Starke  county,  Indianaj  of  which  the  three  hundred 
and  eleven  acres  here  involved  were  a  part;  that  at  the 
same  time,  said  Robert  L.  Pool  was  indebted  to  Charles 
Davis,  as  evidenced  by  his  promissory  note,  in  the  sum 
of  twelve  hundred  dollars;  that  the  said  Pool  and  Good- 
heart  exchanged  their  said  lands,  and,  by  agreement  be- 
tween the  appellants,  and  said  Charles  Davis  and  said 
Goodheart,  one  hundred  acres  of  the  Starke  county  lands 
were  conveyed  by  Goodheart  to  Pawlawna  Pool,  and  the 
remaining  three  hundred  and  eleven  acres  were  conveyed 
to  said  Davis,  as  security  for  said  twelve  hundred  dollars 
indebtedness,  and  for  no  other  purpose;  that  said  Davis 
paid  certain  taxes  on  the  lands  so  conveved  to  him;  that 
the  appellants  thereafter,  and  by  false  representations, 
procured  Goodheart  to  make  to  Pawlawna  Pool  the  deed 
under  which  she  claims  title  to  said  three  hundred  end 
eleven  acre  tract. 

It  is  also  alleged  that  said  Charles  Davis  departed  thia 
life  intestate,  leaving  the  appellees  as  his.  only  heirs  at 
law,  and  leaving  no  indebtedness  whatever,  and  that  his 
estate  had  not  been  administered  upon,  but  that  said  in- 
debtedness and  security  became  their  property  by  virtue 
of  su(A  heirship. 

Treating  said  deed  as  a  mortgage,  it  is  asked  that  the 
same  be  foreclosed  in  the  amount  of  said  indebtedness, 
with  interest,  and  Robert  L.  Pool  is  impleaded.  , 

The  second  paragraph  o!  cross-complaint  is  of  the 
same  character  as  the  first,  and  pleads  another  indebted- 
ness as  a  part  of  that  secured  by  the  deed  to  Davis,  but, 
as  the  court's  findings  are  manifestly  upon  the  first  par- 
agraph of  cross-complaint,  it  is  unnecessary  to  further 
notice  said  second  paragraph. 

It  is  insisted  that  the  first  paragraph  of  cross-complaint 
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was  insufiBcient,  and  that  appellants'  demurrer  should 
have  l)een  sustained,  to  it,  first,  because,  as  claimed, 
it  Wsi&  apparent  that  the  deed  was  executed  to  secure  a 
d^bt  of  the  husband,  Robert  L.  Pool,  and  included  the 
^^tid  of  the  wife,  which  gave  her  the  position  of  surety; 
second,  because  the  cross-action  is  not  by  an  adminis- 
trator of  the  estate  of  Charles  Davis. 

The  cross-complaint  will  bear  no  such  construction  as 
^hat  contended  for,  as  will  appear  from  the  synopsis  we 
*^ave  given  of  it.     It  treats  the  land  as  that  of  the  hus- 
*^aiid,  whose  debt  is  secured.     The  misconstruction  of 
^e  cross-complaint  can  only  be  excused  by  a  possible 
grafting  of  the  theory  of  the  appellants'  answer,  setting 
tip  a  purchase  by  Pawlawna,  her  coverture,  and  the  con- 
sequent suretyship  of  pledging  her  lands  to  secure  the 
debt  of  her  husband. 

As  to  the  second  objection  to  the  cross-complaint,  we 
regard  it  as  equally  untenable.  Salter  v.  Salter,  98  Ind. 
622,  and  cases  there  cited. 

In  the  special  finding,  asked  by  the  appellant  Pawlawna 
Pool,  the  court  finds,  in  detail,  the  facts  pleaded  in  said 
first  paragraph  of  cross-complaint,  and  that  the  balance 
owing  upon  the  indebtedness  of  Robert  L.  Pool  to  Charles 
I>avis  is  $1,425.39. 

Upon  such  facts,  the  court  concludes  that  the  appel- 
lees should  maintain  a  lien,  in  said  sum,  against  said 
lands,  senior  to  the  title  of  said  Pawlawna  Pool,  and  that 
said  Pawlawna  should  otherwise  have  her  title  quieted. 
No  exceptions  were  taken  to  the  conclusions  of  law,  and 
the  further  questions  made  in  this  court  arise  upon  the 
overruling  of  motions  for  a  new  trial  as  for  errors  occur- 
ring upon  the  trial,  and  as  of  right  under  the  statute, 
K.  S.  1881,  section  1Q64. 

The  first  cause  assigned  for  a  new  trial  was  that  the 
findings  of  the  court  are  not  responsive  to  the  issues. 
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Without  considering  whether  this  asBignment  is  known 
to  onr  practice  as  a  cause  for  a  new  trial,  we  unhesitat- 
ingly conclude  that  the  cause  is  not  well  founded  in  fact, 
and  that  the  findings  in  no  respect  depart  from  the  is- 
sues as  made  upon  the  complaint  and  cross-complaint. 
It  may  be  true,  as  argued,  that  Davia  could  not  take 
from  Goodheart  or  Robert  L.  Pool  a  lien  upon  the  land 
of  Pawlawna  Pool,  but  under  the  croaa-complaint  it  was 
an  issue  that  Robert  L.  Pool  exchanged  his  lands  for  the 
tract  in  suit;  that  with  the  knowledge  at  least  of  Paw- 
lawna the  deed  was  made  to  Davis,  and  that  by  fraudu- 
lent representation  Pawlawna's  deed  was  procured  long 
thereafter.  When  the  appellees  concede  that  the  title 
of  their  ancestor  was  only  a  security,  it  was  not  for  them 
to  question  the  ownership  of  Pawlawna  further  than  to 
show  that  it  was  with  knowledge  of,  and  subject  to,  the 
lien  of  Davis.  It  was  not  necessary,  as  argued,  that  they 
should  set  aside  her  deed,  nor  to  show  that  she  received 
the  conveyance  without  consideration,  a  fact  which,  how- 
ever, is  expressly  found  by  the  court,  and  also  appears 
by  the  fact  that  the  consideration  was  the  land  and  the 
note  of  Robert  L.  Pool.  After  such  concession,  by  the 
averments  of  the  cross-complaint,  the  burdeu  of  the  is- 
sue, and  the  only  contested  ground,  was  that  made  by 
the  cross-complaint  and  the  answers  thereto,  namely: 
was  there  a  debt?  had  it  been  paid?  was  Pawlawna  surety 
for  such  debt? 

In  rebuttal  testimony,  Pawlawna  Pool  offered  to  intro- 
duce the  evidence  of  her  husband,  Robert  L.  Pool,  to 
which  objection  was  made  by  the  appellees,  and  the  ob- 
jection was  sustained.  The  record  discloses  no  question 
to,  or  offer  to  prove  by,  the  witness,  and  the  competency 
of  the  witness,  or  the  relevancy  of  his  evidence,  is  not 
argued.    It  is  urged  that  the  proper  questions  were  asked. 
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and  steps  taken  to  save  the  ruling,  but  that  the  court 
misstated  the  action  by  the  bill  of  exceptions. 

The  bill  of  exceptions,  as  the  appellant  brings  it  to  us 
in  the  record,  is  the  only  source  to  which  we  can  refer 
for  the  adjustment  of  differences  of  this  character.  The 
objection  stated  is  as  to  the  competency  of  the  witness, 
and  not  as  to  the  admissibility  of  his  evidence,  and  usu- 
ally no  offer  to  prove  is  necessary.  State,  ex  rel.,  v. 
ThomcLS,  111  Ind.  515.  But  as  the  appellant  has  not 
discussed  the  question  as  an  error,  but  has  been  content 
to  criticise  the  claimed  action  of  the  court  in  misstating 
the  action  had,  we  can  not  review  the  ruling,  and  it  is 
treated  as  waived. 

One  of  the  findings  of  fact  is  that  Goodheart  executed 
a  deed  to  Davis  for^he  311  acres  of  land,  and  the  appel- 
lant attacks  this  finding,  first,  as  not  equivalent  to  a 
finding  of  a  delivery  of  the  deed,  and,  second,  because 
there  is  no  evidence  of  a  delivery  of  the  deed  to  Davis. 
The  issue  as  to  delivery  was  made  by  the  answer  to  the 
cross-complaint  in  pleading  the  nondelivery  of  the  deed, 
and  any  burden  of  this  issue,  beyond  the  proper  pre- 
sumptions from  possession,  rested  upon  the  appellants. 
If  the  burden  is  not  discharged,  the  appellant  can  not 
charge  the  fact  to  the  weakness  of  the  appellees,  case. 
Contrary  to  the  contention  of  appellants,  it  is  our  opin- 
ion that  the  finding  of  the  execution  of  the  deed  in- 
cludes not  only  the  writing  and  acknowledging  of  the 
deed,  but  also  its  delivery.  While  the  evidence  is 
meager,  it  does  show  that  Davis  had  the  deed  in  posses- 
sion, and  procured  the  recording  of  it.  From  this  fact 
delivery  is  presumed,  an^  the  absence  of  evidence  to  the 
contrary  will  not  strike  down  this  presumption.  As  to 
the  weight  and  credibility  of  the  evidence  of  delivery 
and  of  nondelivery,  the  lower  court  having  passed  upon 
it,  we  can  not  disturb  the  finding. 
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In  discuBBing  the  alleged  error  in  overruling  the  mo- 
tion for  a  new  trial,  because  the  finding  was  contrary  to 
law,  the  appellant's  counsel  devotes  much  space  in  his 
brief,  but  his  argument  is  upon  the  false  assumption  that 
the  transaction  between  Goodheart  and  the  Pools  made 
Pawlawna  Pool  the  owner  of  the  311  acre  tract  of  land  as 
against  Charles  Davis.  The  facts  found  not  only  show 
that  the  equitable  title  to  the  land  was  in  Robert  L,  Pool 
when  the  deed  was  made  to  Davis,  he  having  purchased 
it  in  his  own  right,  and  having  paid  for  it  from  his  own 
resources,  but  that  the  deed  to  Pawlawna  was  procured  by 
gross  misrepresentation,  which,  if  permitted  to  prevail, 
would  amount  to  an  unconscionable  fraud  upon  Davis. 
As  against  Davis,  it  is  not  only  not  her  land,  but  she 
has  no  cause  for  complaint  that  he  oi  his  heirs  did  not 
seek  to' set  aside  the  deed  to  her.  Upon  this  false  as- 
sumption, counsel  has  further  built  a  structure  for  her 
relief,  in  the  contention  that  a  mortgage  of  her  lands  con- 
stituted her  a  surety  for  her  husband,  and  that  therefore 
the  mortgage  was  void.  There  is  no  claim,  under  the 
pleadings,  that  she  did  not  join  in  the  mortgage,  and 
that,  treating  the  lands  as  belonging  to  her  husband,  her 
inchoate  interest  in  the  land  should  be  protected  against 
the  claim  of  Davis.  Without  intimating  an  opinion  upon 
such  a  condition,  we  would  feel  that  such  a  claim  by  her 
would  possess  more  merit  than  the  claim  here  insisted 
upon. 

Finally,  it  is  contended  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial  as  a  matter  of  right. 

Upon  the  issue  of  the  complaint,  the  plaintiff  suc- 
ceeded. By  the  theory  of  the  cross-complaint,  the  claim 
of  title  by  the  plaintifi  was  conceded. 

As  we  have  already  said,  the  only  issue  controverted 
upon  the  trial  was  as  to  the  existence  of  a  mortgage  lien 
prior  to  conveyance  to  the  plaintiff.     The  judgment  was 
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lu  fa."\ror  of  the  title  alleged  in  the  complaint,  but  in 
favor  of  the  mortgage  sought,  by  the  cross-complaint,  to 
be   foreclosed. 

Uj>on  the  issue  adjudged  against  Mrs.  Pool,  no  ques- 
tion c>j  title  was  involved.  That  issue  embraced  a  sub- 
sttoiti-v^e  cause  of  action,  in  which  a  new  trial,  as  a  mat- 
*^^  of  right,  is  not  given  by  the  statute. 

IxL    Wilson  V.  Broakshire,   126  Ind.   497,    it  is  said: 
'The  rule  is  that  where  a  cause  proceeds  to  judgment, 
"^^icla  embraces  a  substantive  cause  of  action,  in  which 
•  a  new  trial  as  a  matter  of  right   is   not  allowable,  then 
^ven  though  it  embraces  other  causes  in  which  a  new 
trial  as   of   right  is   allowable,  the  policy  of  the   law 
is  to  regard    the   cause   of    action   ks   controlling    in 
which  a  second  trial  as  of  right  is  not  permitted.  Brad- 
ford V.  School  Tovm,  etc.,  107  Ind.  280;  Butler  University 
V-  Conard,  94  Ind,   353.     Notwithstanding  the  cross- 
complaint  in  which  one  of   the  appellants  asked  to  have 
bis  title  quieted,  there  were  other  substantive  causes  of 
action  embraced  in  the  judgment,  upon  which  a  new 
trial  as  of  right  was  not  allowable." 

In  the  separate  brief  of  Robert  L.  Pool,  the  suflBciency 
of  the  cross-complaint  as  to  him  is  attacked  for  som^  of 
the  reasons  urged  by  Pawlawna  Pool,  which  have  been 
considered  by  us. 

It  is  further  contended  that  the  cross-complaint  is  bad 
because  the  items  of  taxes  alleged  to  have  been  paid  by 
Davis  were  not  properly  covered  by  the  mortgage.  Even 
if  this  were  true,  the  pleading  would  not  be  bad  for  hav- 
ing included  such  items.  The  only  objection  to  the 
items,  either  as  a  part  of  the  pleading  or  as  included  in 
the  judgment,  is  by  demurrer  to  the  pleading. 

An  entry  on  the  back  of  the  note  sued  on  in  the  cross- 
complaint  was  as  follows:  ''January  5,  1882,  received 
a  deed  for  three  hundred  and  eleven  and  thirty-three  one- 
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hundredths  acres  of  land,  in  the  county  of  Starke,  State 
of  Indiana,  the  west  half  of  aectiou  four,  in  township 
thirty-four,  range  one," 

This,  it  is  urged,  showed  a  payment  of  the  note,  and, 
therefore,  no  cause  of  action  was  alleged.  This  conten- 
tion has  no  merit,  as  it  is  apparent  that  the  entry  is  but 
a  memorandum  of  the  transaction  and  not  as  a  payment; 
but  it  a  payment,  we  are  unable  to  say  that  the  value  of 
the  land,  actual  or  estimated,  was  equal  to  the  indebted- 
ness. This  entry  was  not  made  part  of  the  pleading  by 
any  reference.  The  question  of  payment  arose  upon  the 
answers,  and  the  burden  rested  with  the  appellante. 

The  theory  of  the  case,  as  the  parties  made  it  and 
tried  the  cause,  wds  that  the  land  never  passed  to  Davis; 
and  it  can  not  now  be  claimed  that  a  different  theory 
shall  prevail. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  ia  affirmed. 

Filed  Oct.  17, 1893. 


CAaoN  V.  Habrison,  Trkaburke  op  Boone  County. 

Gbavsl  Boad. — Proceeding  EitablUhing. — Appeal  from. — Bet>«raal  on 
Appeal.— Judgment  on  Appeal  Only  Affects  ParUet  Appealing . — Col- 
lateral Attack. — Injunction. — Where  aji  (reeholders  affected  by  a 
proceeding  establiahiiig  a  tree  gravel  rood  appealed  from  such  pro- 
ceedinga  in  the  commiasionere'  court,  io  their  own  behall,  and  for 
others  who  might  desire  to  receive  the  benefits  thereof,  to  the  cir- 
cuit court;  and,  upon  a  hearing  by  the  circuit  court,  the  proceed- 
ings in  the  commiaBioners'  court  were  declared  void  and  without 
authority  ot  law,  such  decree  of  the  circuit  court  only  enures  to  the 
benefit  of  the  six  appellants,  and  can  not  be  taken  advantage  of  by  any 
other  party  afiected  by  the  proceeding*  in  the  commisaionera'  court, 
and  not  appealing.  The  proceedings  establiehing  the  road  not  being 


MAY  TERM,  1898.  331 

Caaon  «.  Harrison,  Treasurer  of  Boone  Ck>anty. 


coram  nonjudiee,  they  were  not  subject  to  collateral  attack  by  way 
of  injonction  against  the  coanty  treasurer,  restraining  him  from  col- 
lectdxig  assessments  therefor,  by  a  party  not  having  appealed  to  the 
drcait  court  and  obtained  the  judgment  as  above  mentioned. 

From  the  Boone  Circuit  Court. 

^.  J5r.  Dutch,  for  appellant. 
O.  P.  Mahan,  for  appellee. 

ly^AjLijRYf  J. — This  is  an  action  to  restrain  the  treasurer 
^f  fioone  county,  Indiana,  from  collecting  a  certain 
Aaeessinent  for  cost,  against  the  lands  of  the  appellant, 
for  -tlie  construction  of  a  free  gravel  road,  established 
ander  the  acts  of  the  Legislature  of  1877. 

"Plxe  complaint  is  in  two  paragraphs,  and  is  too  lengthy 
to  be  copied  into  this  opinion. 

^AxooDg  the  many  averments  contained  in  the  amended 
first;  paragraph  of  the  complaint,  it  shows  that  a  petition 
^J^d     iDond  were  filed  in  the  commissioners'  court;  that 
^e   scune  were  acted  upon  and  considered  sufficient;  that 
^^^gineers  and  viewers  were  appointed;  that  they  were 
^  -9   and  did,  meet  at  a  certain  time  and  examine  the  pro- 
"^os^d  road,  and  did  make  and  file  with  the  commission- 
era    sk.   Teport;  that  the  report  was  approved,  the  final  suf- 
ficieixcy  of  the  petition  determined  and  adjudicated  by 
the   looard,  the  road  established,  a  committee  appointed 
^  ^I>portion  the  cost  on  the  various  tracts  of  land;  that 
^^^    oommittee  made  a  report,  and  it  included  the  appor- 
tionxrient  of  the  amount  on  appellant's  land;  that  said 
report  was  approved,  and  the  various  assessments  con- 
firixied  and  ordered  placed  on  the  tax  duplicate. 

I'^  then  alleges  that  within  the  proper  time  an  appeal 
was  taken,  by  six  persons  affected,  to  the  Boone  Circuit 
^^ttx^;  that  these  six  persons  were  remonstrators  below 
^^t^x  the  plaintiff;  that  they  took  the  appeal  for  them- 
sei^res  and  others  who  might  desire  to  receive  the  bene- 
"^^  tliereof ;  that  before  the  apportionment  of  the  cost, 
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the  contract  for  the  construction  of  the  road  was  let,  and 
and  a  sale  of  six  thousand  dollars  of  bonds  was  ordered; 
that  this  order  was  made  before  the  board  had  made  its 
final  order  for  the  construction  of  the  road;  that  in  the 
circuit  court  a  trial  was  had,  and  the  court  found  that 
the  order  for  the  construction  of  the  gravel  road,  and  all 
subsequent  proceedings  thereunder,  were  void  and  of  no 
eSect,  for  the  reason  that  a  majority  of  all  the  resident 
land-owners  and  a  majority  of  all  the  acres  of  land  that 
had  been  assessed  and  that  had  been  adjudged  to  have 
been  benefited  by  the  construction  of  said  road  had  not 
subscribed  the  petition  for  said  improvement  to  be  made, 
and  the  order  and  proceedings  Were  annulled  by  the 
court  and  declared  to  be  void,  and  ordered  set  aside  and 
and  held  for  naught  as  to  the  persona  appealing;  that 
the  assessments  against  the  lands  of  each  of  them  were 
void  and  of  no  effect,  and  that  said  proceedings  for  the 
construction  of  said  Thorntown  and  Reese  Mills  free 
gravel  road  were  void  and  without  authority  of  law. 

It  is  also  alleged  that  the  petitition  for  the  construc- 
tion of  the  gravel  road  had  not  been,  in  fact,  subscribed 
by  a  majority  of  the  acres  assessed. 

Appellant  insists  that  the  allegation  incorporated  into 
this  paragraph,  that  the  court  adjudged  that  "the  pro- 
ceedings authorizing  the  construction"  of  the  road  "were 
void,  and  without  authority  of  law,"  brings  the  case 
within  the  rule  declared  in  tleener  v.  Claman,  Treas., 
112  Ind.  288. 

Inasmuch  as  the  complaint  is  not  set  out  in  the 
opinion  cited  and  relied  upon,  we  are  not  able  to  state 
whether  it  is  analogous  to  the  case  under  consideration, 
in  which  the  complaint  shows  that  the  board  had  ac- 
quired complete  jurisdiction  of  the  persons  and  subject- 
matter  before  acting  in  the  proceedings  complained  of. 
If  the  opinion  there  expressed  is  as  expansive  aa  appel- 
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lant  contends,  and  is  to  guide  us^  it  would  logically  fol- 
low that  the  court  below  erred  in  sustaining  the  demurrer 
to  this  paragraph  of  the  complaint,  but,  if  so  construed, 
it  would  be  out  of  line  with  all  previous  utterances  of 
this  court,  and  with  all  subsequent  decisions,  where  the 
same,  or  similar,  questions  have  been  presented,  and  we 
would  have  to  hold  it  modified  so  as  to  conform  to  other 
rulings. 

The  theory  of  the  appellant,  as  it  appears  in  this  par- 
agraph, is  that  six  freeholders,  other  than  the  appellant, 
haying  appealed  to  the  circuit  court  from  the  order  es- 
tablishing the  road,  and  said  court  having  found  that 
the  petition  was  not  signed  by  a  majority  of  the  resident 
land-owners,  and  was  not  represented  by  a  majority  of 
the  acres,  and  that  the  order  was  void,  no  rights  could  be 
founded  upon  it,  and  all  subsequent  proceedings,  as  to 
all  parties  affected,  were  invalid  for  want  of  jurisdic- 
tion. 

We  can  not  give  our  assent  to  so  broad  a  contention. 
This  being  a  collateral  attack,  the  appellant,  in  order  to 
succeed,  must  show  that  the  proceedings  of  the  board,  in 
making  the  assessments,  are  coram  non  jvdice.  This  is 
elementary. 

In  Strieb  v.  Cox,  Treas.,  Ill  Ind.  299  (304),  the  court 
said:  ''Under  the  averments  of  the  third  paragraph  of 
appellees'  joint  answer,  the  Board  of  Commissioners  of 
Grant  county  had  full  and  complete  jurisdiction  of  the 
free  gravel  road  described  in  the  petition,  mentioned  in 
such  paragraph  of  the  answer.  The  presentation  of  this 
petition  to  such  board  *  *  *  as  stated  *  *  * 
called  into  exercise  its  jurisdiction,  and  required  such 
board  to  determine  as  to  the  sufficiency  of  such  petition, 
both  in  form  and  substance,  whether  or  not  it  was  signed 
by  the  requisite  number  of  land-holders,  whose  lands 
would  be  assessed  for  the  cost  of  the  proposed  improve- 
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meut,  and  every  other  fact,  precedent  or  concurrent,  nec- 
essary to  the  granting  of  the  prayer  of  auch  petition.  It 
waa  shown,  also,  hy  the  averments  of  such  third  para- 
graph •  •  •  that  proper  notices  were  given,  as  re- 
quired by  the  statute,  and  appellant  had  personal  knowl- 
edge •  •  •  of  the  pendency  of  such  petition  and 
of  all  the  proceedings  and  orders  of  the  county  board  had 
thereon;  that  he  appeared  before  the  board  and  remon- 
strated against  and  resisted  such  proceedings  and  orders; 
that  the  assessments  on  his  lauds,  whereof  he  complains 
in  this  action,  were  confirmed  by  the  county  board  over 
his  written  remonstrances,  and  that  he  failed  to  appeal 
from  such  proceedings,  orders  and  assessments  within 
the  time  allowed  hy  law.  Upon  this  showing  made 
by  appellees  "  •  "  we  are  of  opinion  that  the  as- 
sessments on  appellant's  real  estate,  for  the  construction 
of  the  free  gravel  road  named  •  •  ■  are  valid,  bind- 
ing and  conclusive,  and  can  not  be  impeached  collater- 
ally. " 

The  court  below  had  jurisdiction  of  both  the  subject- 
matter  and  the  appellant,  under  the  provisions  of  sec- 
tions 5091  and  5092,  R.  S.  1881. 

If  the  court  made  any  mistakes  that  affected  the  appel- 
lant, he  waived  them  in  not  following  up  his  objections 
to  the  circuit  court.  Idttle  v.  -Xkompafm,  24  Ind.  146; 
Green  v.  Elliott,  86  Ind.  53;  Ely  v.  Board,  etc.,  112  Ind. 
361;  Osbom  v.  Sutton,  108  Ind.  443. 

In  the  last  named  case,  the  court  said:  "The  objec- 
tion that  the  petition  was  not  subscribed  by  the  requisite 
number  of  freeholders,  can  not  be  successfully  made  af- 
ter the  board  ■  ■  •  has  adjudicated  that  question. 
It  was  adjudicated  in  this  case  after  notice  to  the  appel- 
lants, and  it  was  too  late  to  present  the  objection  that 
there  was  not  a  sufficient  number  of  qualified  petition- 
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ers,  af  t^x  the  report  of  the  viewers  had  been  approved 
and  tixe    committee  appointed.'' 

la    J42.€k8on  V,  State,  for  Use,  104  Ind.  516,  the  court 
adoptod    the  following  language:     '*It  is  a  well  settled 
priaci  j>1e,  that  where  the  jurisdiction  of  an  inferior  court 
depends  upon  a  fact  which  such  court  is  required  to  ascer- 
taia  a^iiLd  settle,  by  its  decision,  such  decision  is  conclus- 
ive. '       '^e  also  cite  Evansville,  etc.,  R.  R.  Co.  v.  City  of 
EmrtB^^lle,  15  Ind.  395;  Board,  etc.,  v.  Markle,  46  Ind.  96. 
^^  tilie  latter  case,  on  page  110,  the  court  say:     **The 
rigal;  -tQ  hear  and  determine  these  questions  is  jurisdic- 
tioa.        The  power  to  hear  and  determine  a  cause  is  juris- 
diction,"  etc.     The  allegation  that  others  appealed  and 
were    x'elieved  of  their  assessments,  and  that  the  court 
^^^^"t^d  and  annulled  the  proceedings,  does  not  aid  the 
^f^^llant,  who  failed  to  avail  himself  of  his  remedy. 
^  *^is  court  said,  in  Stipp  y.Claman,  Treats.,  123  Ind.  532 
*  y  z   ''It  may  be  that  the  appeal  here  had  the  effect  to 
^■^^o  the  order  of  the  board  as  to  those  who  appealed,  but 
,     ^o  not  think  it  had  that  effect  as  to  the  other  parties 
.  •  ^       ^^V-ere  willing  to  abide  by  such  orders,  and  did  not  par- 
V^^^^  ill  such  appeal.     The  act  providing  for  the  con- 
<^^\>X5tion  of  free  turnpike  roads  contemplates  that  the 
^^essments  against  the  land  to  be  benefited  by  such  im- 
T>rovement  shall  be  several  and  not  joint;  and,  hence,  it 
is  provided  in  said  act  that  no  person  shall  be  permitted 
to  take  advantage  of  any  error  in  any  proceeding  to  lay 
out,  construct,  or  improve  any  road  under  and  by  virtue 
of  that  act,  nor  of  any  error  committed  by  the  county 
commissioners  or  county  auditor,  or.  by  the  engineer  or 
surveyor,  or  other  person  or  persons  in  the  proceeding 
to  lay  out,  construct,  or  improve  any  such  road,  nor  of  any 
informality,  error  or  defect,  appearing  in  the  record  of 
such  proceeding,  unless  the  party  complaining  is  affected 
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thereby.  How  are  the  parties  who  did  not  appeal  from 
the  order  of  the  board  affected  by  the  action  of  auch  board 
during  the  pendency  of  the  appeal?  It  neither  .  in- 
creased nor  diminished  their  asseasments.  Their  bur- 
dene  are  the  same  as  if  the  board  had  suspended  action 
until  the  appeal  was  terminated,  and  as  they  are  not 
affected  thereby  they  can  not,  under  the  express  terms 
of  the  statute,  be  permitted  to  take  advantage  of  the  error 
of  the  board  in  acting,  pending  auch  appeal,  if  it  were 
error  to  act." 

In  Anderson  V.  C^man,  TVcoa.,  123  Ind.  471  (473),  tore- 
atrain  the  collection  of  an  assessment  for  the  construc- 
tion of  a  free  gravel  road,  it  ia  said:  "By  the  allega- 
tions of  the  complaint  it  only  appears  that  two  persons 
appealed  from  the  order  of  the  board.  It  has  been  held 
by  this  court  that  an  appeal  taken  by  two  persons,  as  in 
this  case,  would  not  affect  the  jurisdiction  of  the  board 
or  the  validity  of  the  proceedings  aa  to  those  not  appeal- 
ing," and  in  Fleener  v.  Claman,  Treaa.,  126  Ind.  166,  a 
case  similar  to  this,  it  ia  again  aaid,  "The  appeal  vacated 
the  order  of  the  board  as  to  the  parties  appealing,  but  it 
did  not  vacate  it  aa  to  those  who  were  content  with  such 
order,  and  were  willing  to  abide  by  ita  terma.  As  to 
them  it  remained  in  full  force."  This  question  is  no 
longer  an  open  one  in  this  State. 

The  second  paragraph  of  the  complaint  is  somewhat 
different  in  its  averments.  It  also  aeeka  to  restrain  the 
collection  of  the  cost  of  construction  of  the  road  appor- 
tioned to  appellant's  lands,  for  the  reason,  that  he  was 
aggrieved  by  the  assessment  of  his  damages  by  the  view- 
ers, and  demanded  to  have  the  same  assessed  by  a  jury, 
as  provided  for  by  section  5093,  R.  S.  1881;  that  the 
assessment  was  so  made,  and  they  found  his  damages  to 
be  1900;  that  the  board  set  aside  the  verdict  of  the  jury 
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upon    remonstrance  being  filed,  and  suffered  another  set 
of  jurors  to  be  appointed,  who,  without  right,  returned  a 
verdiot  fixing  his  damages  at  $475  instead  of  $900,  as 
founci    by  the  first  jury.     Appellant  contends  that  no- 
where is  the  board  given  the  power  to  set  aside  the  ver- 
dict of  the  jury  provided  for  by  said  section.     He  also 
argues,  that  if  the  second  verdict  is  in  force  he  is  still  in 
as  good  position  relative  to  the  apportionment  of  cost  as 
if  tJbe  first  verdict  had  not  been  disturbed,  because  the 
verdiot  represents  the  amount  due  him  after  all  the  bene- 
fits to  the  land  had  been  deducted;  that  it  is  presumed 
that  ^^hen  the  second  jury  went  out  to  consider  the  mat- 
^^,  tlxey  first  assessed  the  benefits  and  then  the  damages, 
struck  a  balance,  and  that  balance  falling  on  the  side  of 
damages,  returned  a  verdict  for  such  remainder  as  dam- 
ages,    and  that  being  true,  the  matter  of  benefits  was 
thereby  settled,  and  the  committee  to  apportion  benefits 
had    no  power  to  assess  any  of  his  land  for  cost  or  ex- 
penses.    It  is  sufficient  to  say,  with  reference  to  this  ob- 
jection, that  the  board  has  inherent  and  ample  power  to 
adjust  grievances.     Section  5096,  R.  S.  1881,  provides 
^'^^'t,    "The  commissioners,  when  any  such  improvement 
^:*^^11  "be  ordered,  shall  immediately  appoint  three  disin- 
terested free-holders  of  the  county,  who  shall,  upon  act- 
^^^    View  of  the  premises,  apportion  the  estimated  ex- 
P^xx&^  of  said  improvement  upon  the  real  property  em- 
^ed  in  the  aforesaid  order,  according  to  the  benefit  to 
f^  derived  therefrom,  and  report  the  same  to  the  county 
^itor.     *     ♦     *     When  the  report  of  said  committee 
j>all  be  returned,  the  county  auditor  shall  give  notice 
of  it  '^y  publication  in  some  newspaper  published  and 
of  general  circulation  in  said  county,  and  shall  also  give 
notice,  for  at  least  three  consecutive  weeks,  of  the  time 
Vol.  135—22 
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when  the  commissioners  will  meet  at  the  county  audi- 
tor's office  to  hear  the  same. 

"On  the  day  named  in  said  notice,  the  commissioners 
shall  meet,  and  if  no  exceptions  have  heen  filed  to  said 
report,  they  shall  confirm  the  same;  but  if  exceptions, 
in  writing,  have  been  filed  by  any  of  the  owners  of  the 
land  affected  thereby,  they  shall  first  proceed  to  hear 
such  exceptions,  and  for  that  purpose  shall  hear  any 
testimony  that  shall  be  offered  by  any  party  interested. 
•  •  '  After  such  hearing,  they  may  either  confirm 
said  report,  or  change  the  same,  or  refer  ths  same  to  a 
new  committee  of  three  disinterested  freeholders.  In  the 
case  last  named,  of  a  reference,  the  new  committee  shall, 
upon  actual  view  of  the  premises,  make  their  report  of  a 
nefr  apportionment,  or  they  may  recommend  the  con- 
firmation of  the  former  report.  And  upon  the  return  of 
their  report  to  the  county  auditor,  the  same  proceeding 
shall  be  had  as  upon  the  return  of  the  first  report,  ex- 
cept that  there  shall  not  be  a  reference  to  another  com- 
mittee. The  final  action  of  the  commissioners  shall  be 
entered  upon  their  records,  together  with  the  report  as 
confirmed,  showing  how  the  estimat«d  expense  has  been 
apportioned  upon  the  land  ordered  to  be  assessed  as 
aforesaid.  The  county  auditor,  before  placing  the  said 
assessment  upon  the  duplicate,  shall  reduce  or  add  to  the 
same  pro  rata,  the  amount  the  actual  expense  shall  be 
found  to  be,  more  or  leas  than  the  said  estimate." 

The  second  paragraph  contains  no  allegation  that  the 
judgment  apportioning  cost  to  plaintiff  was  ever  ap- 
pealed from,  reversed,  or  set  aside,  or  that  the  order  of 
the  board  was  ever  annulled.  The  appellant  slept  on 
his  rights  in  not  prosecuting  an  appeal,  and  the  judg- 
ment is  impervious  to  a  collateral  attack. 

"When  the  proceedings  are  not  void,  a  suit  for  an  in- 
junction can  not  be  maintained,  no  matter  how  errone- 
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oaa  title  proceeding  may  be."    Caldwell r.  Curry,  Treas., 

93 


.  363;  Smith  v.  Clifford,  99  Ind.  113. 
W^o  find  no  substantial  error  in  the  record. 
JvLdgment  affirmed. 
^let<i  ^oY.  8, 1893. 
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^  ^-*^^iPAL  Corporation.— Ordinance. — Validity  of, — Begulating  Con-       145  48i 

j^    *^^*  ,  Business,  and  Use  of  Property. — A  municipal  corporation  seek- 

^^^"s  by  ordinance,  to  place  a  restriction  on  the  lawfol  ose  of  prop- 

Q^^A'3'" ,  mast  specify  in  such  ordinance  the  rules  and  conditions  to  be 

ji^^^^^rved  in  such  business,  and  must  permit  the  exercise  of  the 

t^-T^'V'iiege  to  all  citizens  who  will  comply  with  the  conditions^  and 

c^^^^t  not  admit  of  the  exercise,  or  of  an  opportunity  of  an  exercise, 

C^i^^  ^  ^ny  arbitrary  discrimination  by  municipal  authorities  between 

^  *^ens  so  complying,  otherwise  the  ordinance  will  be  void. 


iS^rom  the  Marshall  Circuit  Court. 

L.  M,  Lauer,  for  appellant. 
C.  Kellison,  for  appellee. 

Hackney,  J. — ^The  question  for  review  in  this  case  is 
the  validity  of  an  ordinance  of  the  city  of  Plymouth,  the 
violation  of  which  is  charged  against  the  appellee.     The 
first  section  of  the  ordinance  declared  it  to  be  unlawful, 
within  the  limits,  or  within  one  mile  of  the  limits,  of 
said  city,  to  carry  on  the  business  of  tallow  chandleries, 
soap  factories,  glue  factories,  slaughter  houses,  powder 
magazines,  tan^eries  or  other  hazardous  or  noxious  trade 
or  business,  or  to  erect,  construct  or  repair  any  building 
for  any  such  purpose  within  such  limits  without  first  ob- 
taining a  permit  or  license  therefor  from  the  common 
council  of  said  city,  as  further  provided. 
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By  the  second  section,  it  was  ordained  that  any  per- 
ion  desiring  to  carry  on  any  "such  business,  or  to  con- 
rtruct  or  repair  any  building  for  any  such  uses,  within 
he  limits  prescribed,  should  first  apply,  in  writing,  to 
;he  board  of  health  of  said  city,  describing  particularly 
:he  proposed  business  and  the  location  thereof,  or  the 
:onstruction  or  repairs  desired,  and  providing  that  if  the 
3oard  of  health  should  find,  upon  examination,  that  the 
ocation  or  building  proposed,  and  the  business  to  be 
:arried  on,  were  not  hazardous,  hurtful,  or  noxious  to  the 
leighborhood  in  which  they  were  proposed,  and  that 
,hey  would  in  no  way  be  detrimental  to,  or  endanger,  the 
public  health  or  welfare  of  said  city,  said  board  could 
recommend  the  same  to  the  common  council;  thatthere- 
ipou  the  common  council  should  cause  a  copy  of  said 
application  to  be  published  for  two  weeks,  with  a  state- 
aient  of  the  time  when  such  application  would  be  heard 
ay  the  common  council;  that  if,  at  the  hearing,  the 
common  council  should  find  the  business  not  hurtful  or 
loxious,  and  the  location  and  use  of  the  building  not 
lazardous  or  hurtful  to  adjoining  property-owners,  a 
permit  should  be  granted,  under  such  restrictions  as 
alight  be  necessary  to  preserve  the  public  health  and 
welfare,  and  'to  protect  the  citizens  from  injury  or  an- 
noyance therefrom.  But  if  said  board  should  report 
igainst  granting  the  permit,  by  reason  of  its  being  detri- 
nental  to  public  health  or  welfare  of  thfe  city,  or  haz- 
irdoua  or  noxious  to  the  neighborhood,  the  permit  should 
(lot  be  granted,  unless,  upon  the  hearing,  the  common 
JouDcil  should  find  otherwise. 

Section  three  directed  investigation  of  Existing  loca- 
iions,  buildings,  and  business,  and  report  as  to  condi- 
;ions  affecting  health  and  safety,  by  the  board  of  health. 

Section  four  prescribed  the  penalties  for  violations  of 
jection  one,  the  fines  not  to  exceed  one  hundred  dollars, 
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and  providing  that  upon  a  second  conviction  it  should 
^  a  part  of  the  judgment  that  the  building  wherein  such 
business  is  conducted  should  be  removed  or  demolished 
by  the  marshal,  and  the  costs  thereof  taxed  against  the 
offender. 

The  business  of  the  appellee,  alleged  to  have  been  con- 
ducted in  violation  of  this  ordinance,  was  in  conducting 
^  tannery  within  the  limits  of  said  city. 

It  will  be  observed  that  the  ordinance  does  not  declare 
this  business  or  its  location  to  be  a  nuisance,  nor  does  it 
declare  any  conditions  under  which  it  may  be  trans- 
acted, either  as  to  the  location,  character  of  buildings, 
drainage,  ventilation,  or  processes  employed. 
The  manifest  intention,  in  the  passage  of  this  ordi- 
^     nance,  was  not  to  regulate  nor  to  prohibit  tanneries,  but 
to  confer  upon  the  board  of  health  and  the  common 
.  council  the  undefined  power  of  determining  by  whom, 
in  what  location  and  as  to  the  character  of  the  building 
in  which  such  business  might  be  conducted. 

We  need  not  consider  the  limits  of  power  granted  by 
**^®  Legislature  to  cities  for  the  preservation  of  the  health 
^•Od  the  property  of  the  citizens. 

jfl     it  be  conceded  that  power  existed  to  declare  the 

^p,  xrery  a  nuisance  and  to  provide  for  its  summary  abate- 

^0ix"t,  or  if  it  be  conceded  that  such  business  is  a  nuis- 

ftii<3^  jper  se,  the  power  to  permit  such  business  by  express 

licorxse  ought  not  and  could  not  exist. 

^BvLt  if  a  business,  by  reason  of  its  location,  the  char- 
act:ox*  of  the  building  in  which  it  is  conducted,  or  the 
marxner  in  which  it  is  conducted  may  become  a  nuisance, 
th^  xxiost  that  could  be  claimed  by  the  city  would  be  the 
po^rex  to  regulate  or  to  abate  such  business. 

Hore  it  can  be  said,  at  most,  that  the  business  may 
beoorne  a  nuisance.     The  effort  is  not  to  regulate  the 
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business  by  prescribing  the  method  of  conducting  it  nor 
to  abate  it  as  a  nuisance.  The  confiscation  of  the  prop- 
erty, as  provided  by  the  ordinance,  is  not  on  account  of 
the  business  having  become  a  nuisance,  but  because  its 
owner  may  have  failed  to  secure  a  permit  to  conduct  the 


The  evil  affecting  this  ordinance  is  that  it  does  not 
attempt  to  exercise  the  power  claimed  to  vest  in  the  city, 
namely:  That  of  determining  what  may  be  injurious  to 
health  or  to  property,  and  of  so  providing  for  the  wel- 
fare of  the  citizen  as  to  regulate  lawful  business  or  to 
prevent  that  which  is  injurious.  On  the  contrary,  it  at- 
tempts, without  defined  limits,  to  confer  upon  boards  of 
health  and  common  councils  the  power  of  determining 
to  whom,  and  the  place  where,  permits  shall  be  granted 
to  conduct  tanneries.  The  principle  here  involved  has 
been  before  this  court  on  at  least  two  other  occasions,  as 
will  be  seen  from  Bessonies  v.  City  of  Indianapolis,  71 
Ind.  189,  and  City  of  Richmond  v.  Dudley,  129  Ind.  112. 

In  the  first  of  these  cas^s  the  city  sought  to  require 
that  hospitals  should  be  conducted  only  upon  permit,  to 
be  secured  upon  notice  and  application  to  the  common 
council  and  board  of  aldermen. 

It  was  said  by  this  court:  "It  is  apparent  that,  un- 
der the  ordinance,  if  valid,  the  common  council  and 
board  of  aldermen  have  the  power,  to  grant  or  refuse  the 
license  in  any  given  case,  at  their  mere  pleasure;  and 
that  no  one  can  conduct  or  maintain  a  hospital  within 
the  city,  however  harmless  or  beneficial  it  might  be,  ez> 
cept  by  the  consent  of  the  common  council  and  board  of 
aldermen." 

It  is  further  said  in  that  case  "that„  if  the  ordinance 
is  valid,  th"^  common  council  and  board  of  aldermen  have 
it  in  their  power  to  grant  one  person  a  license,  and  re- 
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mother,  under  the  same  circumstances.  No  law 
be  valid,  which,  by  its  terms,  would  authorize  the 
;e  of  such  an  ordinance.* 

le  23d  section  of  the  bill  of  rights  provides,  that, 

^   S^neral  assembly  shall  not  grant  to  any  citizen,  or 

^^      of  citizens,  privileges  or  immunities  which,  upon 

^  ^€t.me  terms,  shall  not  equally  belong  to  all  citizens. 

^^»"ti  the  Legislature  can  not  do  directly  in  this  respect, 

^^*x  not  authorize  a  municipal  corporation  to  do.'' 
^  "^    the  second  of  the  cases  cited,  the  city  sought  to  re- 
|i     ^^   those  keeping  petroleum,  naptha,  etc.,  to  apply  to 
jj^      ^^Ommon  council  for  permission  to  store  more  than 
tjo^^    "barrels  at  any  one  time,  describing  in  the  applica- 
\xv^>^    ^le  location  and  character  of  the  applicant's  build- 
^>i    Tind  the  kind  of  vessels  used  in  storing  such  oils. 
'^^^T'e,  as  in  the  hospital  case  and  in  the  case  now  before 
xxBy  the  character  and  extent  to  which  the  business  should 
be  permitted,  and  the  condition  and  location  of  the  prop- 
erty were  impliedly  reserved  for  the  judgment,  in  each 
instance,  of  the  common  council. 

After  citing  a  number  of  authorities  to  the  question,  it 
was  there  said: 

"It  seems,  from  the  foregoing  authorities,  to  be  well 
established  that  municipal  ordinances  placing  restric* 
tions  upon  lawful  conduct,  or  the  lawful  use  of  property, 
must,  in  order  to  be  valid,  specify  the  rules  and  condi- 
tions to  be  observed  in  such  conduct  or  business,  and 
must  admit  of  the  exercise  of  the  privilege  by  all  citi- 
zens alike,  who  will  comply  with  such  rules  and  condi- 
tions, and  must  not  admit  of  the  exercise,  or  of  an  oppor- 
tunity for  the  exercise,  of  any  arbitrary  discrimination 
by  municipal  authorities,  between  citizens  who  will  so 
comply." 
We  need  not  add  to  what  is  said  in  these  two  cases. 
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It  13  perfectly  plain  that  we  must  affirm  the  judgment  of 
the  lower  court  in  holding  the  ordinance  void. 

The  judgment  is  affirmed. 

Filed  Not.  2, 1893. 


No.  16,396. 

Farnbuan  et  al.  v.  The  Mount  Pleabaht  Cemetery 

Association. 

Cbheteby.— Atilic.— i'«t((fo»  (0  Cottdemn  Land /or  an  Addition. — S^])^- 
etencn. — Corporation. — A  petitioD  to  annex  land  to  a  pnbUc  ceme- 
tery, which  Dtates  that  the  petitioner  ie  a  corporation  owning  &□<! 
controlling  a.  public  cemeterjr  in,  et«. ;  that,  in  the  opinion  of  its 
truBtces  and  directors,  it  has  become  necessary  toporchase  the  real 
estate  therein  described,  for  its  nae  as  an  addition  to  snch  cemetery, 
etc,  Snch  petition  sufficiently  shows  a  purpose  to  condemn  the  land 
for  a  public  use. 

Sake. — Statute  Relating  to. — Conttitutionalitg  of. — The  statute  relating 
to  condemnation  of  land  for  the  purpose  of  a  public  cemetery  is  not 
nnconstitutional,  in  that  it  delegates  to  corporation  officers  jadlcial 
power  to  determine  the  necessity  for  such  appropriation  j  nor  is  it 
unconstitutional  on  the  ground  that  it  does  not  provide  for  trying 
and  determining  the  question  of  public  necessity. 

From  the  St.  Joseph  Circuit  Court. 

A.  L.  Brick  and  0.  M.  Cunningham,  for  appellants. 

L.  Hubbard,  for  appellee. 

Coffey,  J. — Section  864,  Elliott's  Supp.,  provides: 
"That  whenever,  in  the  opinion  of  the  trustees  of  any 
corporation  owning  or  controlling  a  public  cemetery 
in  any  county  in  Indiana,  it  becomes  necessary  to  pur- 
chase real  estate  for  cemetery  uses,  such  trustees  may 
file  a  petition  in  the  circuit  court  of  said  county  asking 
for  the  appointment  of  appraisers  to  appraise  and  assess 
the  value  of  said  real  estate." 
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Seotion  865  provides  for  notice  to  the  owners  of  the 
iau^^    and  for  the  appointment  of  appraisers. 

Seotion  866  provides  that  after  filing  the  report  of  the 
^Pprc^sement  the  owner  or  owners  of  the  land  may  ex- 
^^pt  -to  the  report,  for  any  cause,  and  a  trial  thereon  may 
^  i^fiid  in  said  court. 

^o-ting  under  the  provisions  of  this  law,  the  appellee, 
^^  *lx^  16th  day  of  April,  1891,  filed  its  petition  in  the 
J-   Joseph  Circuit  Court,  praying  an  appropriation  of 
^   l^^nds  of  the  appellants  as  an  addition  to  its  public 
^^^"tery.     Such  proceedings  were  had  under  this  peti- 
^    ^M  that  appraisers  were  appointed  by  the  court,  and 
^^l^praisement  made  and  filed.     Upon  the  filing  of  the 
Qg^  ^^.isement,  the  appellants  filed  an  answer  in  tWo  par- 
rel ^t^hs,  to  each  of  which  the  court  sustained  a  demur- 
^^^^ti^  which  ruling  the  appellants  excepted. 

^^^e  assignment  of  error  calls  in  question  the  sufficiency 
^^  ^he  petition  as  a  cause  of  action  as  well  as  the  action 
^f  the  court  in  sustaining  a  demurrer  to  each  paragraph 
of  the  answer. 

The  objection  urged  against  the  petition  is  that  it  does 
not  appear  therefrom  that  the  appellee  is  seeking  to 
condemn  the  land  therein  described  for  a  public  use. 

We  do  not  think  this  objection  can  be  sustained.     It 
is  alleged,  in  the  petition,  that  the  appellee  is  a  corpo- 
ration owning  and  controlling  a  public  cemetery  iri  St. 
Joseph  county,  in  the  State  of  Indiana;    that,  in  the 
opinion  of  its  trustees  and  directors,  it  has  become  nec- 
essary to  purchase  the  real  estate  therein  described  for  its 
use,  as  an  addition  to  such  cemetery.     This,  we  think, 
sufficiently  shows  that  the  appellee  is  seeking  to  appro- 
priate the  land  for  the  purpose  of  using  the  same  as  a 
public  cemetery,  in  addition  to  the  cemetery  now  owned 
and  controlled  by  it. 
It  is  unnecessary  to  inquire  whether  this  petition  is. 
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or  is  not,  sufficient  to  withstand  a  demurrer,  but  when 
its  sufficiency  is  tested  for  the  first  time  by  an  assign- 
ment of  error,  in  this  court,  we  do  not  hesitate  to  hold 
it  good. 

The  first  paragraph  of  the  answer  proceeds  upon  the 
theory  that  the  act  of  the  Legislature  above  set  out  is 
unconstitutional  because  it  delegates  to  the  corporation 
officers  the  judicial  power  to  determine  the  necessity  for 
the  appropriation  of  land.  It  is  further  claimed,  that, 
in  fact,  there  is  no  public  necessity  for  appropriating 
the  land  in  question,  and  that  there  is  no  provision  made 
by  the  statute  for  trying  and  determining  such  question. 

The  second  paragraph  proceeds  upon  the  theory  that 
the  statute  above  set  out  is  unconstitutional  because  the 
appropriation  of  land  for  a  public  cemetery  is  not  an  ap- 
propriation of  property  to  a  public  use. 

The  appellants  are  in  error  in  assuming  that  the 
act  in  question  confers  judicial  power  on  the  ofGcers  of 
the  corporation,  as  well  as  in  assuming  that  the  act 
makes  no  provision  for  trying  the  question  as  to  whether 
the  appropriation  is  sought  for  a  public  use.  The  statute 
does  nothing  more  than  confer  on  the  corporation  the 
right  to  file  a  petition  seeking  an  appropriation,  when,  in 
the  opinion  of  its  officers,  the  public  necessity  may  re- 
quire it. 

Assuming  that  it  would  be  a  defense  to  the  attempted 
appropriation  to  show  that  it  was  not  sought  for  the 
benefit  of  the  public,  section  866  is  broad  enough  to  per- 
mit such  a  defense,  for  it  provides  that  the  owner  or 
owners  of  the  land  may  except  to  the  report  of  the  viewers 
for  any  cause,  and  have  the  same  tried  in  the  court 
where  the  proceeding  is  pending.  No  such  exception, 
however,  was  filed  in  this  case.  Had  the  appellants  ex- 
cepted on  the  ground  that  the  appellee  was  not  appropri- 
ating the  land  described  in  the  petition  for  the  use  of  the 
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public,  we  would  have  a  question  quite  different  from 
the  one  before  us. 

It  seems  to  be  settled  law  that  lands  may  be  con- 
demned for  the  purpose  of  a  public  cemetery,  where  the 
public  in  general  have  a  right  to  obtain  interment,  and 
that  lands  taken  for  the  purpose  of  enlarging  a  public 
cemetery  is  devoting  it  to  a  public  use.  6  Am.  and  Eng. 
Encyc.  of  Law,  528;  Evergreen  Cemetery  Ass'ny.  Beecher, 
53  Conn.  551;  Edwards  v.  Stonington  Cemetery  Ass'n,  20 
Conn.  466;  Balch  v.  County  Commissioners,  103  Mass. 
106;  Edgecumbe  v.  City  of  Burlington,  46  Vt.  218. 

It  is  also  argued  that  this  statute  is  unconstitutional 
because  it  makes  no  provision  for  damages  to  land  from 
which  that  condemned  is  to  be  taken,  but  no  such  ques- 
tion is  presented  by  the  record  in  this  case.  It  does  not 
appear  that  the  appellants  own  any  other  land  than  the 
tract  which  the  appellee  seeks  to  condemn. 

We  can  not  know  that  a  case  will  ever  arise  in  which 
the  question  here  suggested  will  be  involved,  and  for 
that  reason  we  will  not  now  consider  it.  Gilson  v. 
Board,  etc.,  128  Ind.  65. 

In  our  opinion,  the  circuit  court  did  not  err  in  sus- 
taining the  demurrer  of  the  appellee  to  each  paragraph  of 
the  answer  filed  by  the  appellants.  / 

Judgment  affirmed. 

HowABD,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Nov.  7, 1803. 
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The  Midland  Railway  Gomfant  v.  Smith- 

Injunction. — Sailroad. — Sight  of  Way. — Fatlvre  to  Pay  Damagei  A»- 
sased.—  When  Too  LaU  to  Enjoin  from  Uae  of  Way.— Public  Stffhtt.— 
Where  aland-ownerobtained  an  assessment  ot  damages  lor  a  right 
ol  railway,  and  the  land-owner  pennitted  tha  road  to  be  constmcted 
and  operated  over  the  eame,  the  damages  assessed  not  having  been 
paid,  and  public  rights  having  attairhed  to  sach  railway,  a  Bait, 
nnder  each  drcumatances,  to  enjoin  the  railroad  company  from 
the  use  of  the  rightof  way,  is  not  seasonably  broDght,  and  can  not  be 
Bostained  as  against  the  superior  rights  ot  the  public. 

From  the  Hamilton  Circuit  Court. 

H.  Crawford  and  W.  R.  Crawford,  for  appellant. 

W.  R.  Fertig  and  S,  J.  Alexander,  for  appellee. 

Hackney,  J. — The  appellee  sued  the  appellant  to  en- 
join the  use  of  a  right  of  way  through  his  lands. 

The  complaint  alleged,  that  on  May  I9th,  1887,  in  pro- 
ceedings by  the  appellee,  he  obtained  an  assessment  of 
damages  for  such  right  ot  way  in  the  sum  of  one  thou- 
sand dollars;  that  on  such  assessment  a  decree  of  con- 
firmation was  rendered  in  his  favor,  conditioned  thai 
upon  payment  of  said  sum  the  title  should  vest  in  the 
appellant,  but  that  until  such  payment  no  title  should 
vest  and  no  rights  should  be  acquired;  that  appellant 
has  failed  and  refused  to  pay  the  damages  assessed,  but, 
"by  force  and  arms,  took  possession  of  said  right  of  way 
against  the  protests  of  the  plaintiff,  and  has  been  using 
it  ever  since  in  the  operation  of  its  said  railroad." 

Upon  the  hearing,  the  court  found,  that  the  appellant 
"is  now,  and  has  been  for  some  years  past,  without  the 
consent  of  the  plaintiff,  using  for  and  as  its  right  of  w&y 
over  and  through  plaintiff's  farm,"  the  way  described  in 
the  complaint;    that  said  assessment  of    damages  was 
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made,  and  that  said  decree  was'  entered  and  remains  in 
fall  force,  and  that  the  assessed  damages  were  never  paid. 
Over  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, the  court  entered  a  decree  enjoining  the  appellant 
from  the  further  use  of  the  way  so  occupying  appellee's 
lands. 

The  sufficiency  of  the  evidence  is  discussed,  but  as  it 
is  not  properly  in  the  record  we  do  not  consider  it. 

The  decree  was  entered  May  23d,  1891,  and  twenty 
days  were  given  to  file  a  bill  of  exceptions;  on  the  8th 
day  of  June,  1891,  a  bill  of  exceptions  was  filed  includ- 
ing the  evidence  only  by  the  words  ''here  insert  the  copy 
of  the  stenographer's  transcript  of  testimony,  given  by 
plaintiff." 

The  transcript  of  the  stenographer's  copy  of  the  evi- 
dence was  not  filed  until  July  27th,  1891,  more  than 
sixty  days  after  the  entry  of  the  decree.  It  thus  appears 
that  the  evidence  not  only  did  not  get  into  the  bill  of  ex- 
ceptions, but  that  the  judge  who  signed  the  bill  had  no 
opportunity  to  examine  the  evidence  before  giving  his 
signature  to  the  bill. 

While  stenographic  reporting  has  attained  a  high  de- 
gree of  accuracy,  and  has  become  one  of  the  almost  in- 
dispensable aids  to  the  thorough  and  expeditious  trial  of 
causes,  it  is  not  contemplated  that  the  trial  judges  should 
give  over  to  the  reporter  the  final  judgment  and  dis- 
cretion as  to  the  extent  and  the  correctness  of  the  evi- 
dence in  a  cause. 

In  permitting  the  reporter's  transcript  to  become  a 
part  of  the  record  on  appeal,  the  Legislature  had  in  view 
the  economy  of  making  one  copy  of  the  evidence  answer 
the  purposes  both  of  the  bill  of  exceptions  and  the  rec- 
ord, and  did  not  intend  to  relieve  the  trial  judge  of  the 
duty  of  examining  the  evidence  and  giving  it  authen- 
ticity by  his  signature  to  the  bill  of  exceptions. 
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The  appellee  objects  to  a  consideration  of  the  ruling 
upon  the  motion  in  arrest  of  judgment,  for  the  reason 
that  the  motion  is  not  Jn  the  record  by  bill  of  exceptions. 
This  objection  can  not  prevail.  Where  the  motion  re- 
lates to  a  matter  not  collateral,  but  apparent  upon  the 
face  of  the  record,  it  is  not  necessary  to  present  it  by 
bill  of  exceptions.  Freahour  v.  Loganaport,  etc..  Turn- 
pike  Co.,  104  Ind.  463. 

Is  the  complaint  sufficient  to  sustain  the  judgment? 
This  inquiry  may  find  an  answer  in  the  application  of 
principles  which  have  become  firmly  settled  in  the  law 
of  this  State. 

While  ejectment  or  injunction  may  be  maintained  to 
recover  possession  or  prevent  the  use  of  lands  for  a  right 
of  way  by  a  railroad  company,  if  the  possession  and 
threatened  use  has  been  obtained  without  the  consent  of 
the  land-owner,  and  without  pursuing  the  methods  of  the 
law,  as  held  in  Indiana,  etc.,  R.W.  Co.  v.  Allen,  113  Ind. 
581,  and  the  cases  there  cited,  it  is  no- less  firmly  settled 
that  delay  in  pursuing  such  remedies,  until  the  company 
has  put  i\s  line  in  operation,  and  the  interests  of  the  pub- 
lic have  attached  in  the  railway  as  a  means  of  transporta' 
tion,  such  remedies  are  lost.  Indiana,  etc.,  R.  W.  Co.  v 
Allen,  supra;  Midland  R.  W.  Co.  v.  Smith,  113  Ind.  233; 
Bravard  v.  Cincinnati,  etc.,  R.  R.  Co.,  115  Ind.  1;  Sher- 
lock V.'  Louisville,  etc.,  R.  W.  Co.,  115  Ind.  22;  Louii- 
ville,  etc.,  R.  W.  Co.  v.  SoUweddle,  116  Ind.  257;  Louis- 
ville, etc.,  R.  W.  Co.  V.  Beck,  119  Ind.  124;  Kincaid  v 
Indianapolis  Natural  Oaa  Co.,  124  Ind.  577;  Porter  v 
Midland  R.  W.  Co.,  125  Ind.  476;  Strtcklerv.  Midland 
R.  W.  Co.,  125  Ind.  412;  Morgan  v.  Lake  Shore,  etc.,  R. 
W.  Co.,  130  Ind.  101. 

Certainlythe  judgmentawardingthe  appellee  damages, 
as  pleaded,  did  not  affect  these  rules,  for  they  proceed 
upon  the  theory  that  the  possession  and  use  of  the  way 
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may  have  been  obtained  wrongfully.  The  judgment  did 
not  make  the  entry  and  use  more  wrongful  than  would 
have  been  the  violation  of  his  rig'ht  of  ownership  and 
possession  existing  before  the  judgment.  If  the  com* 
pany's  occupancy  had  begun  after  the  assessment  and 
judgment,  we  need  not  decide  whether  it  had  better 
rights  than  if  possession  had  been  taken  before.  That 
question  involves  the  right  of  the  appellee  to  pursue  his 
judgment  by  execution,  and  the  further  question,  whether, 
in  the  pursuit  of  the  statutory  remedy  for  the  assessment 
of  damages,  the  appellee  did  not  consent  to  the  appro- 
priation, or  estop  himself,  while  claiming  the  judgment 
to  enjoin  the  use.  These  are  questions  belonging  to  the 
appellee's  enforcement  of  whatever  rights  he  obtained 
under  his  judgment,  and  are  not  necessary  to  the  de- 
cision of  the  case  before  us.  The  complaint  herein  was 
filed  on  the  20th  day  of  March,  1891,  and  alleged  that 
then,  and  before  that  time,  the  appellant  was  in  posses- 
sion of  the  way,  using  it  in  the  operation  of  its  railroad. 
The  allegation  is  indefinite  as  to  the  time  when  such  use 
began,  but  our  construction  of  it  is  that  such  possession 
followed  the  assessment  next  in  the  order  of  the  occur- 
rences alleged,  and  the  time  will  be  presumed  to  relate 
most  nearly  to  that  time.  The  finding  of  the  court,  it 
will  be  observed,  supports  this  construction.  Therefore, 
the  appellant  was  permitted  to  construct  its  tracks,  put 
on  its  equipment,  and  operate  its  road  for  a  period  of 
near  four  years  before  the  appellee  sought  to  enjoin. 
This  conclusion  is  upon  the  presumption  that  the  pro- 
ceedings for  the  assessment  were  instituted  and  prose- 
cuted to  a  conclusion  before  the  road  was  fully  con- 
structed and  put  in  operation.  If  we  may  presume  that 
the  assessment  proceedings  followed  the  possession  and 
use  of  the  way  in  operating  the  line  of  railway,  the  rights 
of  the  public  would  have  vested  that  much  earlier,  and 
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the  appellee's  silence  would  have  precluded  him  so  much 
sooner. 

As  said  in  Indiana,  etc.,  R,  W.  Co.  v.  Allen,  supra^ 
"acquiescence  after  public  rights  have  intervened  will 
prevent  a  land-owner  from  destroying  the  line  of  road 
by  wresting  possession  of  a  part  of  it  from  the  company. 
This  principle  does  not  rest  upon  the  right  of  the  rail- 
road corporation  so  much  as  upon  considerations  of  pub- 
lic policy.  The  rights  of  citizens  are  often  abridged  in 
order  that  the  public  welfare  may  be  promoted." 

The  remedy  sought  in  this  suit  is  as  destructive  of 
public  rights  as  ejectment.  The  end  sought  would  sever 
the  line,  and  materially  affect  public  convenience.  As 
further  said  in  the  case  quoted  from,  ''he  may  invoke 
the  strong  arm  of  the  courts,  but  to  do  this  he  must 
move  before  public  interests  are  involved."  This  prin- 
ciple was  enforced  in  Midland  R.  W.  Co.  v.  Smith, 
supra,  a  case  which  should  be  regarded  as  decisive 
of  this  case.  Our  conclusion  is  that  the  suit  to  enjoin 
was  not  seasonably  brought,  and  that  it  can  not  be  sus- 
tained to  the  destruction  of  the  superior  rights  of  the 
public. 

The  judgment  of  the  lower  court  is  reversed,  with  in- 
structions to  sustain  the  appellant's  motion  in  arrest  of 
judgment. 

Filed  Nov.  21, 18f93. 


i 
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AfiBiQNMKNT  OF  Ebrobs. — JoitU  Assignment, — iVb<  Good  as  to  All,  Not 
Good  as  to  Any. — Where  two  or  more  persons  join  in  an  assignment     iii  'so 
of  error,  tlie  assignment,  if  not  good  as  to  all  of  such  parties,  is  not     j^  ^ 
good  as  to  any.  135  953 

ExEKFTiON  FROM  EXECUTION. — Judgment  not  a  Lien  on  Property  Et^  155  311 
empt. — When  may  Become  a  Lien. — If  a  judgment  defendant  did  not, 
at  the  time  of  the  rendition  of  the  jadgment,  own  |600  worth  of 
property,  then  the  jadgment  is  not  a  lien  on  any  of  the  jadgment 
defendant's  property,  and  will  not  become  such,  anless  daring  the 
life  of  the  jadgment,  the  jadgment  defendant  becomes  the  owner  of 
property  of  the  valae  of  more  than  $600. 

From  the  Monroe  Circuit  Court. 

E.  K.  Millen,  for  appellants. 

/.  H.  Louden  and  W.  P.  Rogers,  for  appellee. 

Dailey,  J. — On  the  23d  day  of  November,  1881,  the 
appellant  King  recovered  a  judgment  against  his  co- 
defendant,  Summ'itt,  in  the  Monroe  Circuit  Court,  for 
the  sum  of  $214,  on  which  execution  issued  to  the  sheriff 
of  Monroe  county,  April  7,  1891,  who  levied  the  same 
on  the  east  half  of  lot  numbered  24,  in  Stinesville,  in 
said  county,  which  had  been  owned  by  appellant  Sum- 
mitt,  at  the  time  of  the  rendition  of  the  judgment.  After 
due  notice,  the  sheriff  sold  said  premises  to  the  judg- 
ment plaintiff,  King,  on  May  9,  1891,  for  $424.71,  be- 
ing the  amount  of  the  judgment,  interest,  and  costs  then 
due.  Shortly  before  the  sale  the  appellee  brought  this 
action  against  the  appellants,  King,  McHenry  and  Sum- 
mitt,  to  quiet  her  title  in  and  to  said  parcel  of  a  lot, 
making  all  the  necessary  statutory  averments  therefor, 
including  the  allegation  that  on  the  22d  day  of  June, 
1882,  said  Summitt  and  wife  conveyed  said  real  estate  to 
Vol.  135—23 
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said  McHenry,  who,  in  April,  1891,  conveyed  the  same 
to  the  plaintiff,  and  that  at  the  date  of  the  rendition  of 
said  judgment,  said  Summitt  was,  and  ever  since  has 
been,  a  resident  householder  of  the  State  of  Indiana,  and 
as  such,  at  all  times,  has  been  entitled  to  $600  as  ex- 
empt from  execution,  and  that  at  no  time  has  he  pos- 
sessed property  of  the  value  of  $600.     To  this  complaint 
appellants,  King,  McHenry  and  Summitt,  jointly  an- 
swered  that  appellee's    possession   was   without  right; 
that  the  same  was  obtained  under  a  pretended  convey- 
ance  executed  by  mistake,  and  without  any  considera- 
tion whatever;  that  the  property  at  no  time  had  been 
claimed  by  any  one  as  exempt  from  execution  in  any 
manner  as  provided   by  law.     Appellee  then  moved  the 
court  to  dismiss  her  cause  of  action  as  to  said  McHenry, 
which  motion  was  sustained.     Thereupon  appellee  filed 
her  reply.     The  issues  being  joined,  the  cause  was  sub- 
mitted to  the  court  for  trial;  and,  at  the  request  of  the 
defendants,  the  court  made  a  special  finding  of  facts,  and 
stated  conclusions  of  law  thereon,  to  which  defendants 
excepted.     The  defendants   then  filed  a  motion  for  a 
venire  de  novo,  which  motion  the  court  overruled,  and 
defendants  excepted.     The  defendants  then  filed  a  mo- 
tion to  amend  the  findings,  which  the  court  overruled, 
and  defendants  excepted.     Whereupon  the  defendants 
filed  a  motion  for  a  new  trial,  which  was  also  overruled, 
and  defendants  excepted,  and  judgment  was  rendered  for 
appellee.     The  defendants  appeal,  and  assign  as  errors 
in  this  court: 

1st.   That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

2d.   That  the  court  erred  in  sustaining  the  motion  to 
dismiss  as  to  appellant  McHenry. 

3d.   The  court  erred  in  overruling  the  motion    for  a 
venire  de  novo. 
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4th.   The  court  erred   in   overruling   the  motion  to 
amend  the  special  finding. 

5th.   The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

As  to  the  first  error  assigned^  counsel  for  appellants 
have  failed  to  specify  any  reason  why  the  complaint  is 
insufficient.     The  statement  is  that  the  sheriff  was  not  a 
party  to  the  action.     It  is  not  necessary  that  he  should 
be,  as  he  had  no  interest  in  the  suit.     Counsel,  in  his 
brief,  has  given  no  reason  to  sustain  the  claim  of  error 
under  his  second  specification.     The  third  error  alleging 
that  **the  court  erred  in  overruling  the  motion  for  a  ven- 
ire de  novo,'^  presents  this  question:     The  complaint,  as 
originally  filed,   made  appellants,  King,  McHenry  and 
Summitt,  defendants.     On  the  calling  of  the  cause,  on 
the  18th  judicial  day  of  the  term,  the  plaintiff  moved  the 
court  to  dismiss  her  cause  of  action  as  to  the  defendant, 
McHenry,  which  motion  being  sustained,  he  ceased  to 
be  a  party  defendant,  and  was  not  bound,  in  any  way, 
by  the  further  action  of  the  court  in  the'cause.     Subse- 
quently, on  the  20th  day  of  the  term,  the  cause  was  sub- 
mitted to  the  court  for  trial,  in  the  manner  and  with  the 
result  heretofore  stated.     The  defendants  to  the  com- 
plaint as  originally  filed  appeal,  and  all  join  in  this  as- 
signment of  error.     If  any  error  occurred  in  overruling 
the  motion  for  a  venire  de  novo,  it  was  only  against  King 
and  Summitt,  as  the  cause  of  action  against  McHenry 
had  been  dismissed.     Therefore  a  joint  assignment  by 
the  three  appellants  presents  no  question  upon  any  rul- 
ing against  two  of  them. 

In  Bobbins  v.  Magee,  96  Ind.  174,  this  court  said:  "A 
joint  assignment  of  errors  is  like  a  joint  complaint  or  de- 
murrer, if  not  good  as  to  all,  it  is  not  good  as  to  any.'* 
We  also  cite  Williama  v.  Riley,  88  Ind.  290;   Walls  v. 
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Baird,  91  Ind.  429;  Quick  v.  Brenner,  101  Ind.  230; 
Lake  v.  Lake,  99  Ind.  339. 

The  fourth  and  fifth  assignments  of  error  are  also 
joint,  and  the  same  rule  applies,  which  ^flEectually  dis- 
poses of  the  case. 

If  the  assignments  of  error  were  properly  made,  they 
present  no  question  as  to  what  was  pertinent  evidence, 
and  what  was  not,  as  there  is  no  reason  assigned,  in  the 
motion  for  a  new  trial,  that  questions  the  admissibility 
or  inadmissibility  of  any  evidence.  On  the  trial,  it  was 
agreed,  between  the  parties,  that  the  action  by  appellant 
King  against  Summitt,  on  which  said  judgment  was 
rendered,  was  an  action  on  contract.  If  Summitt  was 
not  the  owner  of  $600  worth  of  property  at  the  time 
the  judgment  was  rendered  in  favor  of  King,  then 
the  judgment  was  not  a  lien  on  the  property;  and  if 
Summitt  never  acquired  over  $600  worth  of  property, 
including  the  lot  in  litigation,  from  the  time  the  judg- 
ment was  rendered  in  favor  of  King,  until  Summitt  con- 
veyed it  to  M(!Henry,  on  the  26th  day  of  June,  1882, 
then  the  judgment  never  became  a  lien  on  the  lot,  and 
the  judgment  quieting  title  in  the  appellee  is  correct  on 
the  merits  of  the  case.  The  question  has  been  so  decided 
in  many  opinions  delivered  by  this  court. 

In  the  case  of  Dumbould  v.  Rowley,  113  Ind.  353,  the 
court  said:  '*The  averments  of  the  complaint  showed, 
therefore,  that  the  real  estate  in  question,  while  it  was 
owned  by  Martha  N.  AUeman,  was  exempt  from  sale  on 
execution,  and  this  being  so,  her  grantee,  under  our  de- 
cisions, acquired  title  to  such  real  estate  exempt  from  the 
lien  of  judgments  and  executions  against  her." 

And,  in  the  case  of  Barnard  v.  Brown,  112  Ind.  53,  the 
court  said:  ''Property  exempt  from  execution  is  unaf- 
fected by  execution  liens,  and  may  be  sold  or  exchanged 
even  while  writs  of  execution  are  in  the  hands  of  the 
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proper  officer.*'  We  also  cite  Freeman  on  Executions, 
section  197;  Burdge  v.  Boliriy  106  Ind.  175;  Faurote  v. 
Carr,  108  Ind.  123;  State,  ex  rel.,  Y.Harper,  120  Ind.  23. 

The  special  findings  of  facts  cover  every  issue  in  the 
case,  and  are  supported  by  the  evidence. 

We  think  the  cause  was  carefully  tried  and  a  correct 
result  was  reached,  and  we  find  no  error  in  the  record. 

The  judgment- of  the  court  below  is  affirmed. 

FUed  Nov.  9, 1803. 
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Contract. — Signing  and  Acknowledging  by  Party  of  First  Part,— Ac-  ■■*^  *;°. 
ceptance  and  Recording  by  Party  of  Second  Part, — Beal  Estate, —  |i62  397 j 
Where  a  written  instrument  concerning  the  ase  of  real  estate  has 
been  signed  and  acknowledged  by  the  party  of  the  first  part,  bat  is 
not  signed  or  acknowledged  by  the  party  of  the  second  part,  and 
the  party  of  the  second  part  accepts  the  same  and  has  it  recorded, 
SQch  transactions  make  the  instrument  a  contract  .between  the 
parties. 
Injunction. — Natural    Ckis, — Interference  With  Contractual  Bights,-^ 
Oas  Well. — Contract, — Trespass, — Damages, — A.,  the  owner  of  a  cer- 
tain eighty-acre  tract  of  land,  entered  into  a  contract  with  B., 
whereby  B.  was  granted  the  right  to  bore  a  gas  well  on  a  certain 
part  thereof,  20  x  20  feet  square,  it  being  stipulated  in  the  contract, 
on  the  part  of  A.,  that  no  other  well  should  be  driven  on  any  other 
part  of  the  eighty-acre  tract,  except  that  A.  may  bore  a  well  for  his 
own  ase  and  that  of  his  neighbors.    B.'s  right  to  continue  in  the 
possession  and  use  of  the  tract, '20x20  feet,  was  upon  certain  con- 
ditions, and  other  rights  were  respectively  granted  by  the  one  to  the 
other.     C,  a  stranger  to  the  contract,  without  any  right  to  do  so, 
had  erected  a  derrick  on  the  eighty-acre  tract  other  than  the  20  x  20 
feet   square,  and  was  threatening  to  bore  a  gas  well.    B.  brought 
suit  to  enjoin  0.  from  boring  the  well. 
Heldy  that  injunction  was  the  proper  remedy,  as  an  action  for  dam- 
ages would  not  havo  been  adequate ;  for  the  damage  of  C.'s  well,  if 
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bored,  to  B.'s,  as  affecting  the  flowage  of  gas,  could  not  be  meas- 
ured. 

From  the  Madison  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellant. 
J.  F.  Kibbey,  for  appellee. 

HowABD,  J. — ^This  was  a  suit  brought  by  the  appellee 
for  injunction.  A  demurrer  to  the  complaint  was  over- 
ruled; and  the  appellant  declining  to  plead  further,  judg- 
ment was  rendered  in  favor  of  the  appellee,  enjoining  the 
appellant  from  drilling  a  gas  well  in  the  premises  de- 
scribed in  the  complaint. 

The  appellee,  as  assignee,  claimed  title  to  the  gas  lands 
in  question,  under  the  following  contract: 

''This  agreement,  made  and  entered  into  this  26th  day 
of  September,  1889,  by  and  between  Mary  E.  Neece  and 
W.  S.  Neece,  of  the  first  part,  and  0.  F.  Deal,  of  the 
second  part,  witnesseth:  That  the  parties  of  the  first  part 
have  this  day  granted  and  contracted  to  the  second  party, 
his  heirs  or  assigns,  one  tract  of  land,  twenty  feet  square, 
of  the  following  real  estate  (describing  it),  containing 
eighty  acres,  more  or  less,  •  •  •  for  the  purpose 
and  exclusive  right  of  a  gas  well  on  said  twenty-foot 
square  tract. 

''Said  second  party,  his  heirs  or  assigns,  shall  have 
the  right  of  ingress  and  egress  to  and  from  the  twenty- 
foot  square  tract  of  land,  over  said  entire  tract,  for  the 
purpose  of  drilling,  utilizing  and  operating  said  gas  well, 
and  piping  and  conducting  gas  therefrom,  including  the 
erecting  of  suitable  sheds  over  said  well,  and  the  right  to 
erect  and  remove  any  and  all  machinery  and  fixtures 
necessary  to  the  drilling,  repairing  and  operating  said 
well,  and  the  right  to  put  down  water  wells  and  use  suf- 
ficient water  for  said  purposes.  Said  second  party,  his 
heirs  and  assigns,  shall  also  have  the  right  to  the  use  of 
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the  highways  adjoining  any  part  of  said  entire  premises 
for  the  laying  of  mains  for  the  transportation  of  gas  and 
oil. 

"All  pipes  that  are  placed  on  said  premises,  in  reach- 
ing said  highways,  shall  be  of  sufficient  depth  not  to  in- 
terfere with  the  cultivation  of  the  soil,  when  it  can  be  so 
done.  Said  second  party  agrees  to  pay  to  said  first  party 
all  damages  tbat  may  accrue  to  them  in  the  way  of  in- 
jury to  buildings,  fences,  or  crops,  occasioned  by  work 
under  this  contract. 

"In  consideration  of  said  contract  and  other  condi- 
tions, said  second  party  agrees  to  deliver  to  said  first 
party,  his  heirs  or  assigns,  natural  gas,  free  of  charge, 
necessary  for  domestic  use  for  dwelling  houses  and  farm 
use  on  said  premises,  on  or  before  the  first  day  of  Feb- 
ruary, 1890,  in  a  gas  main  along  the  public  highway  in 
front  of  said  buildings. 

"And,  as  an  additional  consideration,  the  second  party 
agrees  to  pay  to  said  first  party  an  annual  rental  of  fifty 
dollars  each  year  for  each  gas  well  drilled  as  aforesaid, 
which  produces  gas  in  paying  quantities,  suflBcient  for 
manufacturing  purposes.  Said  payments  shall  com- 
mence after  the  completion  of  each  gas  well,  and  con- 
tinue, annually,  during  the  continuance  of  this  contract, 
and  shall  be  placed  at  the  C.  Quick  &  Co.  bank,  of  Frank- 
ton,  Indiana. 

'  'This  contract  shall  be  deemed  to  commence  at,  and 
run  from,  the  date  of  the  signing  thereof,  and  shall  be 
deemed  to  have  terminated  whenever  natural  gas  ceases 
to  be  used  generally  for  manufacturing  purposes,  or 
whenever  the  second  party,  his  heirs  or  assigns,  shall 
fail  to  pay  or  tender  the  rental  price  herein  agreed  upon 
within  sixty  day  a  of  the  date  of  its  becoming  due.  And, 
in  the  event  of  the  termination  thereof  for  any  cause,  all 
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rights  and  liabilities  hereunder  shall  cease  and  termi- 
nate. 

**Now,  as  a  part  of  said  contract,  and  in  further  con- 
sideration thereof,  the  parties  of  the  first  part  covenant 
and  agree,  and  hereby  bind  themselves,  their  heirs,  ex- 
ecutors, and  assigns,  not  to  drill,  or  suffer  or  permit  others 
to  drill  or  put  down  any  other  gas  well  or  wells  on  any  part 
of  said  entire  eighty-acre  tract  of  land  described  above, 
during  the  continuance  of  said  contract,  except  as  pro- 
vided below. 

''It  is  further  agreed  that  all  gas  secured  from  the 
wells  mentioned  above  shall  be  used  at  Frankton,  Mad- 
ison county,  or  in  the  vicinity;  and  in  case  the  second 
party,  his  heirs  or  assigns,  shall  pipe,  or  cause  to  be 
piped,  of  the  gas  secured  as  above,  from  Frankton  and 
vicinity,  then  this  agreement  shall  cease  and  terminate. 

"It  is  further  agreed  that  whenever  the  first  party  de- 
sires to  bore  a  gas  well  on  said  premises,  not  included  in 
said  twenty- foot  tract,  for  residence  purposes  for  himself 
or  his  neighbors,  he  can  do  so. 

"This  contract  shall  extend  to  and  be  binding  upon 
the  heirs,  executors  and  assigns  of  the  parties  hereto." 

The  contract  was  signed  and  acknowledged  by  Mary 
E.  Neece  and  William  S.  Neece,  the  parties  of  the  first 
part,  and  was  duly  recorded  in  the  recorder's  oflSce  of 
Madison  county;  but  it  was  not  signed  by  Otis  F.  Deal, 
the  party  of  the  second  part. 

Otis  F.  Deal  dying,  the  contract  was,  by  order  of  court, 
assigned  to  the  appellee  as  trustee  for  parties  named  in 
the  complaint. 

Appellant's  first  contention  is  that  this  contract  has 
never  been  in  force,  for  the  reason  that  it  was  not  signed 
by  the  party  of  the  second  part.  This  question  has  been 
expressly  decided  against  the  position  assumed  by  coun- 
sel.    The  signing  and  acknowledgment  of  the  instru- 


MAY  TERM,  1893.  361 

The  Indianapolis  Natural  Gas  Company  v,  Kibbey,  Trustee. 

ment  by  the  party  of  the  jBrst  part,  and  the  acceptance 
and  recording  thereof  by  the  party  of  the  second  part, 
make  it  a  contract  between  the  parties.  Midland  R.  W. 
Co.  V.  Fisher,  125  Ind.  19;  Harlan  v.  Logansport  Natural 
Oas  Co.,  133  Ind.  323,  32  N.  E.  Rep.  930. 

Counsel  next  enter  upon  an  extended  examination  of 
the  contract,  as  to  whether  it  is  executed  or  executory, 
as  to  whether  it  is  a  lease  or  a  license,  as  to  whether  the 
promises  made  therein,  by  the  party  of  the  second  part 
are  a  sufficient  consideration  on  their  part,  and  as  to 
whether  thie  contract  is  a  fair  one  between  the  parties 
and  one  which  ought  to  be  upheld.  These  might  be 
proper  questions  for  consideration  in  a  suit  between  the 
parties  to  the  contract  and  upon  the  contract  itself,  to 
enforce  its  provisions,  to  declare  a  forfeiture,  or  for  dam- 
ages under  it.  But,  so  far  as  appears  from  the  com- 
plaint, the  appellant  is  a  stranger  to  the  contract,  and 
appears  merely  as  a  trespasser  upon  whatever  rights  the 
appellee  may  have  to  the  land  in  question. 

The  complaint  and  contract  show  that  the  appellee  has 
the  exclusive  right  to  put  down  gas  wells  on  twenty  feet 
square  of  ground,  in  the  northeast  corner  of  an  eighty 
acre  tract;  and  also  that,  seemingly  to  protect  the  flow- 
age  to  such  wells,  and  give  a  ''field''  or  territory  from 
which  gas  or  oil  may  be  drawn,  the  parties  of  the  first 
part  further  agree  and  "bind  themselves,  their  heirs,  ex- 
ecutors and  assigns,  not  to  drill,  or  suffer  others  to  drill 
or  put  down  any  other  gas  well,  or  wells,  on  any  part  of 
said  entire  eighty  acre  tract  of  land,'*  except  that  the 
parties  of  the  first  part  may  sink  a  well  for  their  own 
private  use,  or  the  use  of  their  neighbors,*  for  domestic 
purposes. 

Whatever  name  may  be  given  to  the  rights  of  the  ap- 
pellee in  the  eighty  acre  tract,  outside  the  twenty-foot 
square,  it  is  clear  that  those  rights  include  the  title  to 
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the  flowagQ  of  whatever  gas  may  underlie  the  whole  tract, 
save  only  the  right  to  the  owner  to  sink  a  well  for  do- 
mestic uses. 

Appellant  can,  therefore,  have  no  claim  or  right  from 
any  source  to  sink  a  well  upon  any  part  of  said  laud. 
Moreover,  even  if  the  owner  of  the  fee  could  give  appel- 
lant any  right,  by  way  of  assignment  or  otherwise,  as 
against  the  right  of  appellee,  expressly  given  under 'the 
contract,  the  complaint  shows  no  such  right  given. 

The  complaint  shows  the  appellant  to  be  -simply  a 
stranger,  who  has  entered  upon  said  land  and  '^engaged 
in  the  erection  of  a  derrick  thereon,  and  threatens,  and 
intends,  without  the  consent  of  the  plaintiff  and  unlaw- 
fully, to  bore  a  well  on  said  land  for  gas,  and  threatens 
to  convey  from  said  premises  the  gas  flowing  from  such 
well  by  pipes."  And,  further,  '*  that  if  said  defendant 
is  permitted  to  do  this,  it  will  greatly  lessen  the  flow  of 
natural  gas  from  any  well  that  said  plaintiff  may  cause 
to  be  bored  on  said  land,  whereby  irreparable  damage 
will  be  caused,"  etc* 

We  think  that  an  injunction  was  the  proper  remedy. 
An  action  for  damages  would  have  been  inadequate, 
since  the  damages  could  not  be  measured. 

By  the  terms  of  the  contract,  appellee  had  a  right  to 
all  the  gas  under  the  eighty  acre  tract  that  could  be  ob- 
tained by  boring  within  the  twenty-foot  square,  save 
that  which  might  be  obtained  from  one  well  for  the  do- 
mestic use  of  the  owner  and  his  neighbors. 

From  the  nature  of  the  product,  it  is  evident,  that  one 
flowing  well  would  withdraw  the  gas  from  a  considerable 
territory,  ancJ  that  other  wells  could  not  be  sunk  within 
such  territory  without  diminishing  the  flow  to  the  first 
well.  JIow  much  the  flow  of  appellee's  well  would  be 
diminished,  however,  could  not  be  determined;  the  dam- 
ages could  not  be  measured  in  money.     Neither  would 
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ejectment  lie  as  to  that  part  of  the  eighty  acre  tract  out- 
side the  bounds  of  the  twenty-foot  square;  for  as  to  that 

part  of  the  land,  appellee  has  only  the  right  to  the  gas 
under  the  surface  which  may  be  drawn  to  the  wells  sunk 

within  the  square.  Funk  v.  Haldeman,  53  Pa.  St.  229; 
Allison  &  Evana^  Appeal^  77  Pa.  St.,  221;  1  High  Injunc- 
tions, section  697. 

Whatever  might  be  the  rights  of  the  grantors  in  the 
contract  set  out  in  the  complaint,  it  is  clear  that  appel- 
lant had  no  right  to  do  the  acts  complained  of,  and  that 
the  appellee  was  entitled  to  the  injunction  granted. 

The  judgment  is  aflSrmed. 

Piled  Nov.  24, 1893. 


No.  16,389. 

Ames,  Abministkator,  v.  The  Lake  Shore  and  Mich- 
igan Southern  Railway  Company. 

Emploteb  and  Employe. — Defective  Appliance, — Personal  Injury, — 
Knowledge  of  Defect  by  Employe^  or  Equal  Opportunity  of  Knowledge. 
— Sufficiency  of  Complaint, — ^When  an  employe  is  injured  by  defec- 
tive appliances  in  the  line  of  his  duty,  and  the  employe  knew  of 
snch  defect,  or  had  equal  opportunity  with  his  employer  to  know 
thereof , damages  can  not  be  recovered  for  injuries  resulting  therefrom. 
And  where  the  complaint,  in  such  an  action,  fails  to  show  a  want  of 
knowledge  of  such  defect  on  the  part  of  the  employe,  or  where  the 
complaint  shows,  upon  its  face,  that  the  employe  had  equal  oppor- 
tunity with  his  employer  to  know  of  such  defect,  he  will  be  pre- 
sumed to  have  assumed  the  risk,  and  can  not  recover. 

From  the  Elkhart  Circuit  CoXirt. 

H.  D.  Wilson,  W.  /.  Davis  and  H.  C,  Wilson,  for  ap- 
pellant. 

F,  E.  Baker,  G.  W.  Miller  and  /.  H,  Baker,  for  ap- 
pellee. 
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Hackney,  J. — ^This  action  was  by  the  appellant  for 
damages  on  account  of  the  death  of  Findley  B.  Deuel,  an 
employe  of  the  appellee. 

The  complaint  was  in  two  paragraphs,  to  each  of  which 
the  lower  court  sustained  a  demurrer,  and  their  suf- 
ficiency is  the  only  question  made  by  the  record. 

The  cause  of  action  stated  in  the  first  paragraph  is  that 
Deuel,  for  the  two  years  prior  to  August  30,  1890,  was 
employed  by  the  appellee  as  a  brakeman,  manager  and 
conductor  of  its  switch  engine  in  the  city  of  Elkhart; 
that  in  said  city,  the  company  maintained  an  adjustable 
or  sliding  rail,  to  line  with  either  of  the  two  opposite 
abutting  rails,  commonly  called  a  stub  switch;  that  in 
transferring  cars  from  one  track  to  another,  by  the  use 
of  said  switch,  there  was  made  an  opening  between  said 
abutting  rails,  in  the  line  of  the  track,  three  and  one- 
half  inches  wide  by  ten  inches  long;  that  the  opening 
became  a  place  of  great  danger  to  persons  coupling  or 
uncoupling  cars  at  the  location  of  said  switch,  owing  to 
the  fact  that  if  the  foot  were  thrust  into  said  opening,  it 
could  not  be  extricated  without  withdrawing  it  from  the 
end  at  which  it  had  entered;  that  it  was  the  duty  of  the 
company  to  put  a  block  or  other  substance  into  said  open- 
ing to  avoid  said  danger,  which  duty  was  usually  per- 
formed, as  said  Deuel  knew;  that  for  thirty  days  prior  to 
August  30th,  said  opening  had  not  been  blocked,  of 
which  fact  the  company  was  fully  aware  during  said 
time,  and  on  the  night  of  that  day  said  Deuel,  in  the 
discharge  of  his  duty,  was  walking  with  one  foot  inside 
the  rail  of  the  track  and  the  other  on  the  outside,  ap- 
proaching said  switch,  for  the  purpose  of  uncoupling 
cars;  that  to  so  walk  was  necessary  to  enable  him  to 
reach  the  coupling-pin,  and  withdraw  the  same;  that 
while  so  walking,  his  foot  caught  in  said  opening,  and 
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he  was  unable  to  withdraw  it,  but  was  held  until  the 
moving  train  had  run  over  and  killed  him. 

It  is  alleged  that  Deuel  was  free  from  negligence,  and 
that  he  ^'did  not  then  know  the  switch  was  not  blocked,'^ 

The  second  paragraph  differs  from  the  first  only  in  al- 
leging that  the  switch  had  not  been  blocked  for  five  days, 
and  that  Deuel  was  in  the  act  of  coupling  instead  of  un- 
coupling cars. 

The  sufficiency  of  the  paragraphs  is  attacked  upon  the 
theory  that  the  specific  allegations,  contrary  to  the  gen- 
eral allegation,  show  that  Deuel  knew  of  the  absence  of 
the  block  from  the  switch,  and  that,  with  such  knowl- 
edge, he  was  negligent  in  at£empting  the  performance  of 
the  duty  alleged. 

We  do  not  view  the  question  involved  as  one  of  con- 
tributory negligence,  but  as  one  involving  the  assump- 
tion of  the  risk  as  one  of  the  hazards  of  the  service. 

The  distinction  is  clearly  made  in  Louisville,  etc,  R. 
W.  Co.  V.  Corps,  124  Ind.  427,  and  was  emphasi'^ed  in 
Evansville,  etc.,  R.  R.  Co.  v.  Duel,  134  Ind.  156;  33  N. 
E.  Rep.  355. 

In  actions  of  this  character,  therefore,  it  is  necessary, 
not  only  to  allege  freedom  from  contributory  negligence, 
but  to  allege  such  facts  as  show  that  the  injury  was  not 
the  result  of  some  hazard  of  the  service  assumed  by  the 
servant. 

This  requirement  is  usually  met  by  an  allegation  that 
the  defect  or  want  of  skill  complained  of  was  unknown 
to  the  person  injured.  The  attempted  compliance  with 
this  requirement  in  the  case  in  hand  was  by  alleging 
that  the  deceased  did  not  know  of  the  absence  of  the 
block  at  the  time  he  went  upon  the  track. 

The  sufficiency  of  this  allegation  must  be  considered 
in  the  light  of  Deuel's  employment.  He  was  conductor 
and  manager  of  a  switch  engine,  and  engaged  for  two 
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years  in  the  use  of  the  switches  and  tracks  of  the  appel- 
lee in  the  city  of  Elkhart.  In  this  service  he  passed 
over  the  switches  conatantly  and  had  opportunities  equal 
to  those  of  the  company  of  knowing  of  the  absence  of 
the  block,  regardless  of  the  duration  of  its  absence. 

As  we  have  said,  the  burden  was  with  the  plaintiff  to 
show  that  his  decedent  had  not  assumed  the  risk  inci- 
dent to  the  absence  of  the  block,  and,  in  our  opinion,  he 
could  not  discharge  that  burden  by  an  allegation  which, 
in  effect,  was  that  on  the  night  of  the  death  Deuel  did 
not  know  that  the  company  had  failed  to  replace  the 
block.  Under  this  allegation  it  could  not  be  presumed 
that  Deuel  did  not  know  of  the  absence  of  the  block  all 
of  the  time,  up  to  the  hour  of  his  death. 

If  he  had  such  knowledge,  or  if,  from  his  service,  he 
had  opportunities,  equal  to  those  of  the  company,  to 
know  of  the  absence  of  the  block,  he  must  be  held  to 
have  assumed  the  risk  incident  to  the  use  of  the  switch 
without  such  block. 

In  Wharton  on  Negligence,  section  214,  the  rule  is 
stated  as  follows:  "When  an  employe,  after  haying  the 
opportunity  of  becoming  acquainted  with  the  risks  of  his 
situation,  accepts  them,  he  can  not  recover  for  injuries 
thereby  received. 

To  the  same  effect  are  Umback  v.  Lake  Shore,  elc,  R. 
W.  Co.,  83  Ind.  191;  Indianapolis,  etc.,  R.  W.  Co.  V. 
"'  ■    n,  114  Ind.  20;  Louisville,  etc.,  R.  W.  Co.  v.  Sani- 

idmx.,  117  Ind.  265;  Rietman  v.  Stolte,  120  Ind. 

Pennsylvania  Go.  v.   0' Shaughneasy ,  Admr.,   122 

i88;  Vineennes  Water  Supply  Co.  v.  White,  124  Ind. 

ffojrers  V.  Leyden,  127  Ind.  50;  Brazil  Block  Coal 
Soodlet,  129  Ind.  327;  Evansville,  etc.,  R.  R.  Go. 

d,  supra. 

said  in  iTidianapolis,  etc.,  R.  W.  Co.  V.  Watson, 
"The  employe  has  a  right,  until  he   acquires 
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knowledge  of  danger,  *  *  to  act  upon  the  assumption 
that  his  employer  will  use  ordinary  care  to  provide  safe 
appliances;  but  when  he  becomes  fully  informed  of  the 
danger,  he  can  no  longer  act  upon  this  assumption. 
Knowledge  on  his  part  puts  an  end  to  his  right  to  assume 
that  the  master  has  done  his  duty."  ^ 

So,  in  the  case  before  us,  if  the  employe  knew,  or  had 
reasonable  opportunities  to  know,  of  the  omission  of  the 
master's  duty,  he  had  no  right  to  assume  that  the  duty 
had  been  performed,  and  to  trust  his  life  upon  the  ab- 
sence of  knowledge  that  the  master's  duty  had  been  per- 
formed. He  was  obliged  to  act  with  care  and  prudence 
in  applying  the  two  years  of  experience  in  the  duties  in 
which  he  was  employed.  If  he  had  had  knowledge  of  the 
absence  of  the  block,  he  was  bound  to  apply  that  knowl- 
edge. If  he  had  opportunities  equal  to  those  of  his  em- 
ployer for  gaining  such  knowledge,  he  will  be  presumed 
to  have  known,  and  will  be  held  to  have  assumed  the 
risks  flowing  from  the  absence  of  such  block. 

The  complaint,  for  the  reasons  we  have  given,  was  in- 
sufficient, and  the  judgment  is  affirmed. 

Filed  Nov.  11, 1893. 


No.  16,387. 

Ross   ET  AL.  V.  Ross   ET  AL. 

"Will. — Construction  of , — WJien  Vests  Title  in  Fee  to  Beat  Estate. — A 
will  of  the  following  tenor:  "After  all  expenses  paid — of  settling 
my  estate,  I  do  hereby  give  and  bequeath  to  my  wife,  Martha  Ross, 
all  my  property,  personal  and  real,  afler  paying  my  jast  debts  and 
claims ;  first,  to  my  son,  Joseph  W.  Ross,  five  handred  dollars,  and, 
at  her,  my  wife's,  death,  he  to  come  in  equal  heir  with  my  second 
children ;  and  I  therefore  do  appoint  ♦  ♦  ♦  my  executor,"  etc., 
mast  be  construed  as  vesting  in  the  wife  the  fee  to  all  the  land  of 
which  her  husband  died  seized. 
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Same. — Bule  of  Construction, — Devise  in  Fee  far  Life. — Where  an  estate 
in  fee  is  devised  in  one  claose  of  a  will,  in  clear  and  decisive  terms, 
the  devise  in  fee  can  not  be  defeated  by  raising  a  doubt  in  a  subse- 
quent  clause,  nor  by  any  subsequent  words  that  are  not  as  clear  and 
decisive  as  the  words  of  the  clause  giving  the  estate  in  fee. 

From  the  Fayette  Circuit  Court. 

J.  I.  Little  and  D.  W.  McKee,  for  appellants. 
R.  Conner,  H.  L.  Frost,  O.  C.  Florea  and  L.  L,  Broad- 
du9,  for  appellees. 

Coffey,  J. — Joseph  D.  Ross  died  in  December,  1865, 
leaving  the  following  will: 

"Falmoth,  Fayette  County,  Ind.,  Dec.  6, 1865. 

^^Know  all  men  by  these  presents.  That  I,  Joseph  D. 
Ross,  of  the  county  and  State  aforesaid,  do  make  and 
publish  this,  my  last  will  and  testament: 

^^ First.  After  all  expenses  paid  of  settling  my  estate, 
I  do  hereby  give  and  bequeath  to  my  wife,  Martha  Ross, 
all  my  property,  personal  and  real,  after  paying  my  just 
debts  and  claims;  first,  to  pay  to  my  son,  Joseph  W. 
Ross,  five  hundred  dollars,  and,  at  her,  my  wife's,  death, 
he  to  come  in  equal  heir  with  my  second  children;  and  I 
therefore  do  appoint  W.  W.  Thresher  my  executor,  in 
executing  this  my  last  will  and  testament.*' 

The  appellant  Joseph  W.  Ross,  named  in  the  above 
will,  is  a  son  of  the  testator  by  a  former  marriage,  Mar- 
tha being  a  second  wife,  by  whom  he  had  three  children, 
namely,  the  appellee  Charles  Ross,  and  the  appellants 
Emma  Ross  and  Mary  E.  Groves. 

Martha  Ross,  acting  under  the  belief  that  the  will 
vested  in  her  the  fee  to  the  land  of  which  the  testator 
died  seized,  sold  and  conveyed  the  same,  the  appellees 
Overheizer,  Ellis,  Vannuys  and  McCready  claiming  it 
by  mesne  conveyances  through  her. 

Upon  her  death,  the  appellants,  assuming  that  the  will 
vested  in  Martha  a  life  estate,  only,  in  the  land  of  whicli 
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the  testator  died  the  owner,  brought  this  suit  ,for  parti- 
tion, setting  out  the  above  will  in  their  complaint. 

The  appellee  Overheizer  answered  that  the  testator  died 
the  owner  of  the  real  estate  described  in  the  complaint, 
consisting  of  town  lots  in  the  town  of  Falmoth,  in  Fay- 
ette county,  and  a  small  tract  of  land  adjoining  the  town, 
of  little  value  and  nonproductive;  that  at  the  time  of  the 
death  of  the  testator,  Charles  W.  Ross,  a  son  by  a  former 
wife,  was  twenty  years  of  age,  and  that  his  children  by 
Martha  Ross  were  infants,  the  oldest  not  more  than  six 
years  of  age;  that  he  also  owned  personal  property,  in- 
ventoried at  two  thousand  three  hundred  dollars;  that 
seven  hundred  dollars  of  the  personalty  was  used  in  pay- 
ing debts  and  the  legacy  bequeathed  to  Joseph  W.  Ross; 
that  the  personalty  consisted  of  household  goods,  tools, 
mill  wagons,  and  horses,  valued  at  twelve  hundred  dol- 
lars, and  the  balance  of  uncollected  accounts,  many  of 
which  were  not  collectible;  that  after  paying  said  debts 
and  legacy,  the  executors  delivered  the  property  to  the 
said  Martha,  who  never  realized  thereon  a  sum  in  excess 
of  five  hundred  dollars,  which  she  used  for  the  support 
of  herself  and  infant  children;  that  the  character  of  his 
personalty,  and  the  nonproductive  character  of  his  realty, 
were  known  to  the  testator  at  the  time  he  executed  the 
above  will,  and  that  he  knew  it  would  consume  the  whole 
of  the  same  to  support  his  widow  and  infant  children; 
that  believing  she  owned  the  fee  to  said  realty,  the  said 
Martha,  for  the  support  of  herself  and  the  infant  chil- 
dren of  the  testator,  sold  and  conveyed  the  same,  by 
means  of  which  the  appellees  became  the  owners  thereof. 

To  this  answer  the  appellant  filed  a  demurrer,  which 
was  carried  back  and  sustained  to  the  complaint,  to 
which  action  and  ruling  of  the  court  the  appellant  ex- 
cepted. 

Vol.  135—24 
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The  only  question  presented  by  the  record,  and  argued 
by  counsel,  is  the  question  as  to  whether  this  will  vested 
in  Martha  Ross  a  life  estate  only  in  the  land  described 
in  the  complaint,  or  whether  it  vested  in  her  a  fee-sim- 
ple interest. 

The  purpose  of  construing  a  will  Is  to  ascertain,  if 
possible,  the  intention  of  the  testator;  but  such  construc- 
tion is  generally  governed  by  fixed  and  well  known  rules, 
approved  by  the  wisdom  of  ages.  There  is  no  statute  in 
this  State  changing  the  rules  of  the  common  law  as  to 
the  language  necessary  to  be  used  in  a  will  in  order  to 
vest  a  fee  in  land,  but  it  is  well  settled  that  it  is  not  nec- 
essary, for  that  purpose,  to  use  the  word  ''heirs."  Any 
other  word,  or  words,  denoting  an  intention  of  the  tes- 
tator to  pass  his  whole  interest  to  the  devisee,  such  as  a 
devise  of  all  my  estate,  all  my  interest,  all  my  property, 
my  whole  remainder,  all  I  am  worth  or  own,  all  my 
right,  all  my  title,  or  all  I  shall  die  possessed  of,  and 
other  expressions  of  like  import,  will  carry  an  estate  of 
inheritance,  if  there  is  nothing  to  limit  or  control  the 
operation  of  such  words  or  expressions. 

Smith  V.  MeiseVf  51  Ind.  419;  Schouler  on  Wills,  sec- 
tion 550;  Patiison  v.  Doe  on  Demise,  7  Ind.  282;  Roy  v. 
Rowe,  90  Ind.  54;  Lennen  v.  Craig,  95  Ind.  167;  Chas6 
V.  Salisbury,  73  Ind.  506. 

So,  too,  whenever  a  will  purports  to  dispose  of  real 
and  personal  property  in  the  same  terms  and  in  the 
same  connection,  and  it  is  manifest  that  the  testator  in- 
tended both  to  go  together,  the  will  must  be  so  construed. 
Schouler  on  Wills,  section  511;  Ireland  v.  Parmentery  48 
Mich.  631. 

And,  where  the  intention  is  doubtful,  charging  the 
real  estate  devised  with  the  payment  of  legacies,  it  will 
generally  be  held  to  convert  the  estate  devised  into  a  fee. 
2  Redfield  on  Wills,  *323. 
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While  the  bequest  of  $500  to  Joseph  W.  Ross  is  not 
specifically  charged  against  the  real  estate,  it  is  not  pro- 
vided that  it  shall  be  peiid  out  of  the  proceeds  of  the  per- 
sonal property.  Had  the  personal  property  been  con- 
sumed in  the  payment  of  debts  and  expenses,  there  is 
little  doubt  that  this  legacy  would  have  been  a  charge  on 
the  land. 

We  are  of  the  opinion  that  the  words  "all  my  prop- 
erty, personal  and  real,  after  paying  my  just  debts  and 
claims,'*  found  in  this  will,  taken  in  the  connection  in 
which  they  are  found,  are  sufficient  to  vest  in  Martha 
Ross  the  fee  to  the  real  estate  of  which  her  husband,  the 
testator,  died  seized.  It  is  settled,  however,  that  wOrds 
in  a  will  which  purport  to  vest  a  fee  may  be  so  modified 
and  limited  by  other  language  in  the  same  instrument  as 
to  plainly  indicate  that  it  was  the  intention  of  the  testa- 
tor to  vest  a  life  estate  only.  But  where  an  estate  in  fee 
is  devised  in  one  clause  of  a  will,  in  clear  and  decisive 
terms,  it  can  not  be  taken  away  or  cut  down,  by  raising 
a  doubt  upon  a  subsequent  clause,  nor  by  inference  there- 
from, nor  by  any  subsequent  words  that  are  not  as  clear 
and  decisive  as  the  words  of  the  clause  giving  the  estate 
in  fee.  Bailey  v.  Sanger,  108  Ind.  264;  O'Boyle  v. 
Thomas,  Trustee,  116  Ind.  243. 

In  this  case  the  clause  above  set  out  clearly  indicates, 
we  think,  an  intention  on  the  part  of  the  testator  to  vest 
in  his  widow  a  fee  to  the  land  described  in  the  complaint 
in  this  case.  The  will  was  evidently  drafted  by  some 
one  not  skilled  in  such  matters,  and  the  real  intention 
of  the  testator  is  left  in  doubt. 

We  can  not  say,  however,  after  a  careful  analysis  of 
this  will,  that  it  was  the  clear  intention  of  the  testator 
by  the  provision  to  the  effect  that  his  son  Joseph  W. 
Ross   should   come  in  as  an  equal  heir,  with  his  other 
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children,  at  the  death  of  his  wife,  to  reduce  her  estate  to 
an  estate  for  life  only. 

The  will  does  not  attempt  to  vest  an  estate  in  any  of 
the  children  of  the  testator  except  Joseph,  nor  does  it 
purport  to  Test  in  him  any  interest  in  the  real  estate. 

We  are  of  the  opinion,  therefore,  that  this  will  vested 
in  Martha  Ross  the  fee  to  the  land  of  which  her  husband 
died  seized,  and  for  this  reason  the  circuit  court  did  not 
err  in  sustaining  a  demurrer  to  the  complaint. 

Judgment  affirmed. 

Piled  Nov.  2, 1893. 
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Justice  op  the  Peace. — Judgment. — Collateral  Attack, — Injunction. — 
Trial  by  Jury  of  Twelve  Instead  of  Six. — A  judgment  ol  a  justice  of 
the  peace  i&  not  subject  to  collateral  attack,  by  way  of  injunction, 
on  the  ground  that  the  justice  tried  the  case  by  a  jury  of  twelve,  in- 
stead of  six.  Such  error  or  irregularity  did  not  render  the  judg^ 
ment  void,  and,  hence,  could  not  be  collaterally  attacked. 

Same. — Exception  to  Buling  of  No  Avail. — Appeal. — Trial  de  Novo. — An 
exception  before  a  justice  of  the  peace  is  of  no  avail,  because  on  ap- 
peal the  whole  case  is  tried  de  novo,  and  final  judgment  rendered  in 
the  appellate  tribunal  without  any  regard  to  any  error  conmiitted 
upon  the  trial  before  the  justice. 

Opinion  on  petition  for  a  rehearing  by  McCabb,  J. 

From  the  Floyd  Circuit  Court. 

CD.  Kelso  and  /.  F.  Kelso,  for  appellant. 
G.  H.  Hester y  for  appellees. 

McCabe,  J. — ^The  appellant  sued  the  appellee  to  en- 
join a  judgment  alleged  to  have  been  recovered  by  ap- 
pellee against  appellant  before  a  justice  of  the  peace. 

An  emergency  was  alleged  in  the  complaint,  making 
it  proper  for  the  judge  to,  and  he  did,  grant  an  emer- 
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gency  restraining  order  until  a  notice  could  be  given  ap- 
pellee and  a  hearing  had  for  a  temporary  injunction. 

The  court  in  term,  after  hearing  evidence  in  support 
of  the  prayer  for  such  temporary  injunction,  overruled 
appellants'  motion  to  continue  said  restraining  order, 
and  dissolved  the  same,  to  all  of  which  appellant  ex- 
cepted, has  appealed  to  this  court,. and  assigns  those  rul- 
ings as  error. 

The  appellee  has  moved  to  dismiss  the  appeal  on  the 
ground  that  an  appeal  will  not  lie  from  either  of  such 
orders.  But  we  can  determine  the  merits  easier  than 
the  motion  to  dismiss  the  appeal,  and  as  that  practically 
reaches  the  same  result,  we  adopt  that  course. 

Section  1148,  R.  8.  1881,  provides  that  "when  it  ap- 
pears by  the  complaint  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  the  relief,  or  any  part  thereof, 
consists,  etc.,  *  *  *  in  restraining  proceedings  upon 
any  final  order  or  judgment,  an  injunction  may  be 
granted  to  restrain  such  act  or  proceedings,"  etc. 

It  will  be  observed  then,  that  it  is  only  where  it  appears 
by  the  complaint  that  the  plaintiff  is  entitled  to  the  re- 
lief demanded,  etc.,  in  an  application  for  a  temporary 
injunction  against  a  judgment,  etc.,  that  it  may  be 
granted. 

The  sole  ground  on  which  appellant  sought  to  enjoin 
the  judgment  of  the  justice  was  that  he  had  tried  the 
case  by  a  jury  of  twelve,  instead  of  six,  as  required  by 
section  299,  Elliott's  Supp. 

This  was  a  collateral  attack  upon  the  judgment,  and 
it  has  been  settled,  by  a  long  line  of  cases  in  this  court, 
that  for  mere  error  or  irregularity  in  the  proceedings  and 
judgment  of  a  court  of  special  and  limited  jurisdiction, 
where  such  court  has  jurisdiction  over  the  subject  of  the 
action  and  the  parties,  the  judgment  can  not  be  collat- 
erally attacked  for  such  error  or  irregularity  any  more 
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than  if  the  court  was  one  of  general  jurisdiction.  Argo 
V.  Barthand,  80  Ind.  63;  Stoddard  v.  JohnsoUy  Treas.,  75 
Ind.  20;  Hume  v.  Little  Flat  Rock,  etc.yAas'n,  72  Ind.  499; 
Goddard  v.  Stockman,  74  Ind.  400;  Mullikin  v.  City  of 
BloomingUm,  72  Ind.  161;  MUler^Treas.,  etc.,Y.  Porter,  71 
Ind.  521;  Porter  y.  Stout,  73  Ind.  3;  Houk  v.  Barthold,  73 
Ind.  21;  Featheraton,  v,  SmaU,  77  Ind.  143;  Board,  etc., 
V.  Hall,  70  Ind.  469. 

It  was  eVen  held  that  a  judgment  rendered  by  a  justice 
of  the  peace  was  not  void  when  collaterally  attacked, 
though  the  parties  thereto  were  akin  to  him,  both  plain- 
tiffs and  defendants,  within  the  sixth  degree  of  consan- 
guinity, in  Harbaugh  v.  Albertson,  102  Ind.  69;  and  yet 
section  1433,  R.  S.  1881,  provides  that  ''No  justice 
shall  have  jurisdiction  in  any  action  of  slander,  for  ma- 
licious prosecutions,  or  breach  of  marriage  contract,  nor 
in  any  action  wherein  the  title  to  lands  shall  come  in 
question,  or  the  justice  be  related  by  blood  or  marriage  to 
either  party." 

The  error  or  irregularity  of  trying  a  case  by  a  jury  of 
twelve,  instead  of  six,  it  would  seem,  ought  not  to  affect 
the  validity  of  the  justice's  judgment  on  a  collateral  at- 
tack any  more  than,  if  as  much'as,  his  blood  relationship 
to  the  parties,  or  any  of  them. 

We  are  of  opinion  that  the  judgment  of  the  justice  on 
the  collateral  attack  made  in  the  complaint  for  an  in- 
junction, on  the  ground  that  the  justice  tried  the  case  by 
a  jury  of  twelve,  instead  of  six,  that  being  the  sole 
ground  of  attack,  was  not  void  for  that  reason,  and 
hence  it  did  not  appear  from  the  complaint  that  appel- 
lant was  entitled  to  the  relief  demanded,  and,  therefore, 
the  court  below  did  not  err  in  refusing  to  continue,  and 
in  dissolving  the  injunction. 

The  judgment  is  affirmed. 

Filed  May  23,  1893. 
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On  Petition  fob  a  Reheabing. 

McOabe,  C.  J. — Appellant  asks  for  a  rehearing,  be- 
cause, as  is  claimed,  we  failed  to  decide  whether  the 
Legislature  had  power  to  limit  the  number  of  jurors  in  a 
civil  case  before  a  justice  of  the  peace  to  six,  and  failed 
to  say,  in  our  opinion,  whether  or  not  a  trial  had  over  a 
party's  objection  and  exception  with  a  jury  of  twelve  in- 
stead of  six,  as  provided  by  statute,  was  void,  and 
whether  a  verdict  for  damages  in  favor  of  a  defendant 
in  replevin  was  void.  We  expressly  held  that  a  trial  be- 
fore a  justice  of  the  peace  in  a  civil  case  with  a  jury  of 
twelve  ,  instead  of  six,  was  an  irregularity,  and,  there- 
fore, an  error;  that,  plainly  implied,  we  were  of  opinion 
that  the  act  referred  to,  providing  for  such  a  trial  by  a 
jury  of  six,  was  a  valid  enactment. 

It  is  not  easy  to  understand  whp,t  counsel  mean  in  the 
last  two  points,  whether  a  trial  had  over  a  party's  objec- 
tion and  exception  with  a  jury  of  twelve,  instead  of  six, 
is  void  or  not.  This  being  an  attempt  to  enjoin  the  , 
judgment  for  that  cause,  the  question  presented  was 
whether  the  judgment  was  void  or  not,  and  not  whether 
any  of  the  proceedings  leading  up  to  the  judgment  were 
irregular  or  void.  So  long  as  the  irregularity  did  not 
deprive  the  court  of  jurisdiction  over  the  subject  or  the 
parties,  its  judgment,  though  the  proceedings  leading  up 
to  it,  and  the  judgment  itself,  were  erroneous,  neverthe- 
less, if  jurisdiction  remained,  it  would  not  be  void.  It 
does  the  appellant  no  good,  in  this  case,  to  show  that  it 
objected  to  a  trial  by  twelve  jurors,  instead  of  six,  and 
took  his  exceptions.  An  exception  before  a  justice  of 
the  peace  is  of  no  avail,  because,  on  appeal,  the  whole 
case  is  tried  de  novo,  and  final  judgment  rendered  in  the 
appellate  court,  without  any  regard  to  any  error  com- 
mitted upon  the  trial  before  the  justice. 

But  if  prejudicial  errors  in  the  proceedings  leading  up 
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to  the  judgment,  or  in  the  judgment  itself,  before  a  jus- 
tice of  the  peace,  have  been  committed,  which  do  not  af- 
fect the  jurisdiction  over  the  subject  or  parties,  the  only 
remedy  is  by  appeal  to  a  higher  court,  where  the  case 
can  be  tried  de  novo,  and  where,  on  such  trial,  such  er- 
rors can  be  avoided. 

'  If  a  party  against  whom  such  errors  may  have  been 
committed  sees  fit  not  to  so  appeal  from  the  justice's 
judgment,  he  must  be  deemed  to  have  waived  all  such 
errors.  And  if,  instead  of  so  appealing,  he  seeks  to  en- 
join the  judgment,  he  stands  in  no  better  attitude  than 
if  he  had  consented  to  each  and  every  one  of  the  irregu- 
larities complained  of. 

The  statute  providing  for  a  jury  of  six  also  provides 
that,  by  consent,  a  jury  may  be  composed  of  less  than 
six.  We  know  of  no  reason  why  the  parties  might  not 
agree  to  a  jury  of  more  than  six. 

But  even  if  this  is  not  true,  and,  notwithstanding  such 
agreement,  the  jury  would  not  be  a  legal  jury,  it  would 
amount  only  to  an  error  in  the  proceedings,  not  affecting 
the  jurisdiction.  The  same  is  true  as  to  the  supposed 
error  or  invalidity  of  the  verdict  assessing  damages  in 
favor  of  the  defendant  in  replevin.  Whether  such  a 
verdict  is  erroneous  or  not,  or  even  void,  is  not  material 
to  inquire,  and  we  did  not  before,  and  do  not  now,  de- 
cide whether  such  a  verdict  is  proper  or  not,  because  it 
does  not  affect  the  question  of  jurisdiction,  and  therefore 
is  not  before  us. 

If  the  justice's  court  had  jurisdiction  of  the  subject  of 
the  action  and  the  parties,  and  we  so  held  in  our  opin- 
ion and  now  hold  that  it  had,  the  intervening  errors  did 
not  make  the  judgment  void,  and,  unless  the  judgment 
was  void,  the  suit  to  enjoin  it  can  not  be  maintained. 

Petition  overruled. 

Filed  Nov.  2,  1893. 
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Descent. — Statute  Construed. — Section  2487 j  B.  S.  1881,  as  Amended 
by  Acts  1889. — Second  or  Subsequent  Childless  Wife. — Share  of  Es- 
tote.— Interest  <».— Section  2487,  R.  S.  1881,  as  amended  by  the  act 
of  March  11,  1889,  relating  to  the  descent  of  a  decedent's  lands  to  a 
second  or  sabsequent  wife,  when  the  decedent  leaves  children  alive 
by  the  first  wife,  does  not  change  the  share  or  portion  of  the  deced- 
ent's estate  descending  to  the  widow.  The  phrase,  "interest  of  such 
second  or  subsequent  childless  wife  in  the  lands  of  the  decedent," 
etc.,  in  the  amended  section,  has  reference  to  the  portion  given  the 
widow  by  section  2483,  R.  S.  1881,  modifying  that  section  as  to  the 
quantify  of  interest  of  such  widow  in  the  portion  descending  to  her, 
giving  her  only  a  life  estate  therein. 

From  the  Marion  Circuit  Court. 

R.  0.  Hawkins  and  H.  E.  Smithy  for  appellant. 
/.  T.  Lecklider,  for  appellees. 

Dailey,  J. — This  case,  briefly  stated,  is  as  follows: 
CharJ^s  D.  Pearson,  Sr.,  died  on  the  14th  day  of  Febru- 
ary, 1890,  intestate,  leaving  surviving  him  the  appel- 
lant, Fannie  M.  Pearson,  his  third  wife  and  childless 
widow,  and  the  appellees,  Charles  D.  Pearson,  and  Mary 
G.  Jones,  children  of  the  deceased,  by  his  first  wife;  also 
John  R.  Pearson  and  Watson  Pearson,  infants,  grand- 
children of  the  deceased,  being  children  of  James  W. 
Pearson,  deceased,  who  was  a  son  of  said  intestate,  by 
his  first  wife. 

The  estate  of  Charles  D.  Pearson,  Sr.,  deceased,  con- 
sisted of  a  certain  lot  in  Indianapolis,  on  which  was  a 
building  used  for  livery  stable  purposes,  under  a  lease 
yielding  an  income  of  $50  per  month,  in  advance. 

The  controversy,  in  this  case,  is  over  the  rents,  and 
the  question  is,  what  part  of  the  rents  go  to  the  third 
and  childless  wife  under  the  act  of  March  11th,  1889? 
Acts  of  1889,  p.  430;  Elliott's  Supp.,  section  423. 
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The  appellant  claims  that  she  is  entitled  to  receive  all 
of  said  rents  during  her  life,  to  the  exclusion  of  the  ap- 
pellees above  named.  The  latter  insist  that  they  are  en- 
titled to  two-thirds  of  the  rents  and  appellant  to  only 
one-third. 

The  defendant  Long  was  the  tenant,  and  paid  a 
month's  rent,  in  litigation,  into  court,  until  it  could  de- 
termine to  whom  it  belonged. 

In  the  agreed  statement  of  facts,  it  is  asserted  ''that 
all  rents  accruing  from  said  property  from  and  after 
March  1st,  1890,  shall  abide  the  result  of  the  suit." 

The  appellant  was  a  defendant  in  the  court  below,  and 
demurred  to  the  complaint.  The  demurrer  was  over- 
ruled, and  she  answered  in  general  denial.  The  case 
was  submitted  to  the  court  for  trial  on  an  agreed  state- 
ment of  facts,  which  resulted  in  a  finding  and  judgment 
for  the  appellees  for  two-thirds  of  the  rents  and  costs. 
There  was  a  motion  by  appellant  for  a  new  trial,  which 
was  overruled,  and  she  prosecutes  this  appeal.  .  There 
was  also  a  cross-complaint  by  the  appellant,  but  it  pre- 
sents no  other  or  different  issue,  and  an  interpretation 
of  the  statute  will  be  the  same,  whether  made  in  re- 
sponse to  an  issue  presented  on  complaint  or  cross-com- 
plaint, there  being  no  dispute  about  the  facts.  It  is  con- 
ceded by  counsel  that  the  settlement  of  the  amount  of 
interest  that  the  third  childless  widow  has  in  the  land 
will  settle  the  question  as  to  what  interest  she  has  in  the 
rents.  It  therefore  follows  that,  to  this  extent,  the  real 
estate  left  by  the  decedent  is  involved.  In  the  construc- 
tion of  statutes  "the  chief  thing  to  be  explored  is  the  in- 
tention. This  the  judiciary  is  to  seek  in  the  history  of 
legislation,  in  the  objects  contemplated,  the  evils  to  be 
corrected,  and  the  remedies  provided."  State,  ex  rd.,  v. 
Forkner,  Auditor,  70  Ind.  241;  Spencer  v.  State,  5  Ind.  41 
(54).  Prior  to  the  act  of  March  11, 1889,  at^pra,  the  second 
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or  subsequent  childless  widow  took  one-third  of  her  hus- 
band's real  estate  in  fee.  Gwaltney  v.  Gwaltney,  119  Ind. 
144  (146);  Erwin  v.  Gamer,  108  Ind.  488;  Thorp  v. 
Hanes,  107  Ind.  324  (328);  Bryan  v.  Uland,  101  Ind. 
477  (479);  Flemier  v.  Benson,  89  Ind.  108  (109);  Flen- 
W€r  V.  Travelers  Ins.  Co.,  89  Ind.  164;  Hendrix  v.  J/c- 
Beth,  87  Ind.  287;  SZaci  v.  Thacker,  84  Ind.  418;  Arm- 
strong V.  Cavitt,  78*  Ind.  476;  Utterback  v.  TerA^Mne,  75 
Ind.  363  (366);  JETaftifir  v.  Dodge,  127  Ind.  31  (35). 

In  the  case  last  named  the  court  said:    ^'The  decisions 
of  this  court,  accepting  the  statute  according  to  its  evi- 
dent purpose  and  policy,  have  settled  it  as  firmly  as  any- 
thing can  be  settled  by  judicial  determination,  that  the 
childless  widow  took  an  interest  equal  to  the  undivided 
one-third    in    fee   simple   in    her   deceased    husband's 
real   estate."     Section  2487,  R.  S.  1881,  was  the   one 
under  which  these  interpretations  were  made.     How  far 
is  this  statute  of  descent  modified  or  changed  by  the  Act 
of  March  11,  1889,  supra,  the  deceased  having  died  Feb- 
ruary 14,'  1890?    The  proviso  of   section   2487,   supra, 
is  the  only  amendment  in  any  wise  affecting  this  case. 
Before  amendment  it  read:  ** Provided,   that  if  a  man 
marry  a  second  or  other  subsequent  wife,  and  has  by  her 
no  children,  but  has  children  alive  by  a  previous  wife, 
the  land  which,  at  his  death,  descends  to  such  wife,  shall, 
at  her  death,  descend  to  his  children."     The  proviso  as 
amended  reads  as  follows:     * 'Provided,   That  if  a  man 
marry  a  second  or  subsequent  wife  and  has  by  her  no 
children,  but  has  children  alive  by  a  former  wife,  the  in- 
terest of  such  second  or  subsequent  childless  wife  in  the 
lands  of  the  decedent  shall  only  be  a  life  estate,  and  the 
fee  of  the  same  shall,  at  the  death  of  such  husband  vest 
in  such  children,  subject  only  to  the  life  estate  of  the 
widow."     In  the  original  proviso  tll^e^^e  was  nothing  fix- 
ing the  interest  of  the  second  or  Mbsequent  childless 
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wife  in  the  lands  of  her  husband.  The  only  effect  of  the 
proviso  was  to  cast  the  descent  of  the  land  upon  the  hus- 
band's children;  that  is,  to  make  them  forced  heirs,  as 
respects  all  lands  acquired  by  her  in  virtue  of  such  sec- 
ond marriage.  Bryan  v.  Ulan^y  supra;  Owaltney  v. 
Gwaltney,  supra;  Erwin  v.  Gamer,  supra;  Thorp  v.  Hanes, 
supra;  Utterback  v.  Terhune,  supra. 

It  will  [thus  be  observed  that  the  proviso  of  sec- 
tion 2487,  supra,  did  not  fix  the  widow's  interest,  but 
it  was  established  by  section  2483,  R.  S.  1881,  which 
reads:  **If  a  husband  die  testate  or  intestate,  leaving  a 
widow,  one-third  of  his  real  estate  shall  descend  to  her 
in  fee  simple,  free  from  all  demands  of  creditors,  etc." 

Section  2483,  supra,  still  remains  in  force,  subject 
only  to  such  modification  as  is  created  by  the  amended 
proviso.  Acts  .of  1889,  p.  430.  These  sections  must  be 
construed  in  pari  materia. 

Section  2483  fixes  the  widow's  interest  generally  at 
one-third  of  the  deceased  husband's  real  estate,  and  de- 
fines it  as  a  fee  simple.  Amended  section  2487  limits 
the  interest  of  the  second  and  subsequent  childless  wife 
in  the  land  of  the  decedent  to  a  life  estate,  and  casts  the 
fee  directly  upon  the  children,  subject  only  to  the  life 
estate  of  the  widow.  It  construes  and  makes  plain  the 
laws  of  descent,  and  rids  the  statute  of  the  anomaly  of 
forced  heirships  where  there  is  no  inheritable  blood. 
And  this  was  the  evil  ihtended  to  be  remedied  by  the 
amended  proviso  of  1889.  It  will  be  observed  that  there 
is  not  a  word  in  it  fixing  or  defining  the  quantity  or  size 
of  the  estate.  Whatever  it  was,  vested  in  her,  in  fee,  for 
life,  and  then  descended  from  her  to  his  children  by  the 
former  marriage.  ^'The  lands  which,"  refers  with  un- 
erring certainty  to  section  2483,  which  declares  the  wid- 
ow's portion  to  be  one-third.  This  was  settled  in  Hen- 
drix  V.  Sampson,  70  Ind.   350,  and  has  been  affirmed 
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many  times  since.  The  word  ''interest/'  as  used  in  the 
amendment,  means  "share/*  ''portion/'  some  of  the 
parts,  but  not  all.  This  amended  section  takes  its  place 
among  other  sections  of  the  general  law,  and  must  be 
construed  with  them.  Construed,  as  before,  with  sec- 
tion 2483,  it  becomes  apparent  that  her  interest  or  por- 
tion is  one-third,  as  it  was  prior  to  the  amendment. 

Section  2483  gives  a  widow,  as  stated,  one-third  of  the 
lands,  etc.  The  word  "widow"  is  not,  in  this  section, 
limited  by  "second,  subsequent  or  childless." 

Section  2487,  as  amended  by  the  acts  of  1889,  again 
deals  with  the  widow,  and  limits  the  second  or  subse- 
quent childless  widow's  estate  as  to  duration,  and  takes 
away  the  fee,  and  makes  alienation  impossible;  through 
the  change,  the  amount  or  quantity  remains  the  same. 
The  intent  of  the  section  in  controversy  was  evidently 
to  limit  and  restrict  the  rights  of  this  class  of  widows  in 
favor  of  children  by  a  former  marriage.  If  the  law-mak- 
ers had  intended  to  change  the  quantity,  part,  or  share 
of  such  widow,  they  would  not  have  used  the  word  "in- 
terest," but,  instead,  would  have  employed  appropriate 
words  for  the  purpose. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  21, 1898. 
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Amendment  of  Pleading. — To  Conform  to  the  Evidence, — Befdng  De^ 
murrer. — When  not  Error  to  Befuse. — ^An  amendment  of  a  pleading 
80  as  to  conform  it  to  the  evidence  is  largely  in  the  discretion  of  the 
court,  and  where  such  an  amendment  does  not  change  the  issues,  it 
is  not  error  to  refuse  to  allow  the  demurrer  to  such  pleading  to  be 
refiled  after  amendment. 

Supreme  Court  Practice. — WeigJU  of  Evidence, — ^Where  there  is  evi- 
dence from  which  a  fact  might  be  inferrod,  and  such  fact  is  found 
in  the  trial  court,  the  appellate  tribunal  will  not  review  such  find- 
ing. 

Real  Estate. — Deed,  Assumption  in  by  Grantee  of  Incufnl}rance. — PrUif 
cipal  and  Surety, — Contract. — Liability, — One  who,  in  a  deed,  as- 
sumes and  promises  to  pay  an  incumbrance  upon  land  as  a  part  of 
the  purchase  price,  becomes,  by  that  assumption  and  promise,  the 
principal  debtor  to  the  holder  of  the  incumbrance,  and  liable  to  be 
sued  himself  for  the  debt,  in  the  first  instance.  In  such  case,  the 
grantor  remains  bound  for  the  obligation;  yet,  as  between  the 
grantor  and  grantee,  the  former  is  suroty  and  the  latter  principal. 

Pleading. — Complaint. — Breach  of  Contract. — Allegation  of, — In  an  ac- 
tion founded  on  contract,  the  complaint  is  insufficient,  which  does 
not  allege  a  breach  of  the  contract. 

Former  Adjudication.— P;«a  of. — Gfood  as  to  What  Facts, — ^A  plea  of 
former  adjudication  is  good,  not  only  as  to  what  was  decided,  but, 
also,  as  to  what  might  have  been  decided. 

From  the  Garroll  Circuit  Court. 

J.  H,  Gould  and  0.  R.  Eldridge,  for  appellant. 
jR.  C,  Pollard  and  C.  R,  Pollardy  for  appellees. 

Howard,  J. — ^This  was  a  proceeding  by  the  appellee 
Charles  D.  Kenrick  to  secure  equitable  relief  by  a  judg- 
ment against  the  appellant  on  the  assumption,  by  appel- 
lant, of  payment  of  a  mortgage  debt  due  by  the  appellee 
Kenrick  to  the  appellee  Edward  W.  Bo  wen.  The  latter 
was  also  made  a  defendant. 

The  complaint,  in  substance,  states  that  on  December 
3,  1887,  appellee  Kenrick  executed  to  Abner  H.  Bowen 
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notes  for  $458.88,  and,  to  secure  their  payment,  he  and 
his  wife  executed  their  mortgage  on  certain  real  estate; 
that  said  Abner  H.  Bowen  indorsed  said  notes  to  appel- 
lee Edward  W.  Bowen,  who,  on  April  17,  1890,  recov- 
ered judgment  on  said  notes  in  the  Carroll  Circuit  Court 
against  appellee  Kenrick  for  $525.68,  and  a  decree  of 
foreclosure  of  said  mortgage;  that  on  March  9, 1889,  ap- 
pellant and  appellee  Kenrick  mutually  agreed,  the  said 
appellee  to  sell  and  appellant  to  buy  of  appellee  the  land 
described  in  said  mortgage,  to  Bowen,  and,  in  pursuance 
thereof,  Kenrick  and  wife  executed  their  deed  therefor  to 
appellant,  who  accepted  the  same  and  took  possession  of 
said  real  estate;  that  as  part  of  the  consideration  for 
said  deed,  expressed  therein,  the  appellant  assumed  the 
payment  of  said  notes  and  mortgage.  Wherefore,  etc., 
prayer  for  equitable  relief  and  for  judgment  against  ap- 
pellant for  said  $525.68,  and  interest  thereon  from  April 
17,  1890. 

Copies  of  said  notes,  mortgage,  and  deed  were  made  ex- 
hibits with  the  complaint. 

A  demurrer  to  the  complaint  for  want  of  facts  was 
overruled. 

The  answer  was  in  three  paragraphs,  the  second  being 
a  verified  general  denial.  The  first  paragraph  did  not 
differ  materially  from  the  third. 

The  third  paragraph  of  answer  was  as  follows: 

After  admitting  the  execution  of  the  notes  and  mort- 
gage to  Abner  H.  Bowen,  and  the  indorsement  of  the 
same  to  appellee,  Edward  W.  Bowen,  it  is  averred  that 
"on  or  about  March  9th,  1889,  one  Albert  Stanton,  a 
brother  of  this  defendant,  was  about  to  purchase  of  said 
Kenrick  the  lands  described  in  the  complaint;  and,  to 
enable  him  to  pay  for  the  same,  borrowed  from  the  Citi- 
zens' Bank  of  Delphi,  Indiana,  the  sum  of  $350,  execut- 
ing to  said  bank  his  promissory  note  therefor,  this  de- 
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fendant  signing  the  same  as  surety  for  said  Albert;  that 
to  secure  and  save  this  defendant  from  loss  upon  the 
liability  so  assumed  by  him  as  such  surety  to  said  bank, 
it  was  agreed,  between  said  Kenrick  and  Albert  Stantoh 
and  this  defendant,  that  the  deed  of  conveyance  for  said 
lands  should  be  made  to  this  defendant,  he  to  hold  and 
retain  the  same  as  a  security  until  the  payment  of  said 
note  for  $350  to  the  Citizens'  Bank,  when  and  at  which 
time  this  defendant  should  reconvey  the  said  real  estate 
to  the  said  Albert  Stanton;  that  the  said  plaintiff,  Ken- 
rick, did  not,  at  that  time,  or  at  any  other  time  since, 
tender  or  deliver  a  deed  of  conveyance  of  said  lands  to 
this  defendant,  who  never,  at  any  time,  received  or  ac- 
cepted any  such  Seed  of  conveyance,  nor  did  this  de- 
fendant, at  any  time,  promise,  undertake  or  assume  to 
pay  and  satisfy  the  said  notes  of  Kenrick,  held  by  the 
said  Bowen,  as  alleged  in  the  complaint,  nor  was  he, 
or  is  he,  liable  thereon. 

*'This  said  defendant  further  avers  that  on  the  13th 
day  of  January,  1890,  the  said  Edward  W.  Bowen  com- 
menced an  action  in  the  said  Carroll  Circuit  Court,  of 
Indiana,  upon  said  notes,  and  to  foreclose  said  mortgage 
described  in  the  complaint^  making  parties  defendant  to 
said  action  the  plaintiffs  in  this  cause,  said  Albert  Stan- 
ton and  this  defendant;  that  said  Bowen,  in  his  com- 
plaint filed  in  said  action,  among  other  things,  alleged 
*that  on  the  9th  day  of  March,  1889,  said  defendants, 
Charles  D.  Kenrick  and  Martha  B.  Kenrick,  his  wife, 
conveyed  by  deed  all  the  real  estate  described  in  said 
mortgage  to  said  defendant.  Squire  B.  Stanton,  whereby 
said  defendant.  Squire  Stanton,  as  a  part  of  the  pur- 
chase money  for  said  real  estate,  assumed  and  agreed  to 
pay  all  the  notes  secured  by  said  mortgage,  including 
the  notes  sued  upon  in  this  complaint,  thereby  becom- 
ing the  payor  to  the  payee  of  said  notes.     Said  plaintiS 
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further  avers  that,  by  virtue  of  said  deed  of  conveyance, 
Squire  Stanton  is  claiming  to  be  the  owner  thereof.  * 
*  *  Wherefore,  plaintiff  demands  *  *  *  a  per- 
sonal judgment  over  against  Charles  D.  Kenrick  and 
Squire  Stanton,' 

"That  this  defendant,  on  the  27th  day  of  January, 
1890,  in  answer  to  said  Bowen's  said  complaint,  filed,  in 
this  court,  his  denial  of  the  facts  therein  alleged,  which 
answer  was  duly  verified  by  the  affidavit  of  this  defend- 
ant; that  the  said  plaintiffs  herein  appeared  by  their  at- 
torney in  said  action  by  Bo  wen,  and,  on  the  17th  day  of 
March,  1890,  filed,  in  said  cause,  their  cross-complaint 
against  the  said  Squire  B.  Stanton,  alleging  therein  the 
same  matters,  facts  and  things  charged  in  the  complaint 
in  this  cause,  and,  in  particular,  averring  in  their  said 
cross-complaint  that  they,  the  said  plaintiffs,  had  agreed 
to  sell,  and  the  said  Squire  B.  Stanton  had  agreed  to 
purchase  of  them,  the  real  estate  described  in  the  com- 
plaint herein,  and  that  in  pursuance  of  said  agreement 
the  said  Kenricks,  on  the  9th  day  of  March,  1889,  made, 
executed,  and  delivered  to  the  said  Squire  B.  Stanton 
their  warranty  deed  for  said  described  lands,  in  which 
deed,  and  as  a  part  of  the  consideration  to  be  paid  for 
said  real  estate,  the  said  Squire  B.  Stanton  assumed  and 
agreed  to  pay  the  said  notes  and  mortgage  sued  upon  in 
said  Bo  wen's  complaint,  which  are  the  notes  and  mort- 
gage mentioned  in  this  action,  and  that  said  Squire  B. 
Stanton  accepted  said  deed,  and  the  residue  of  the  con- 
sideration for  said  real  estate  was  thereupon  paid  to  said 
Charles  D.  Kenrick  by  the  said  Squire  B.  Stanton,  and 
possession  of  said  real  estate  was  thereafter  surrendered 
to  and  entered  into  by  the  said  Squire  B.  Stanton,  pur- 
suant to  the  terms  of  said  sale;  that  on  April  1,  1890,  in 
said  action  by  Bowen,  this  defendant  filed,  in  this  court. 
Vol.  135—25 
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in  answer  to  said  cross-complaint,  his  denial  of  the  said 
/  facts  therein  alleged,  which  answer  was  duly  sworn  to  by 
this  defendant;  that  all  other  issues  between  the  several 
parties  to  said  action  being  closed,  the  said  court,  with- 
out the  intervention  of.  a  jury,  on  the day  of  April, 

1890,  proceeded  with  the  trial  of  said  cause,  the  said 
Kenricks  being  then  and  there  present  in  court  at  the 
trial,  in  person  and  by  their  attorneys;  that  in  said  cause 
these  plaintiffs,  Kenricks,  employed  counsel  for  the  pur- 
pose of  maintaining  the  allegations  and  charges  of  their 
said  cross-complaint,  and  also  for  the  further  purpose  of 
,  aiding  and  assisting  the  said  Bowen  in  maintaining  and 
establishing  the  averments  of  his  said  complaint;  that  at 
said  'trial  of  said  cause,  these  plaintiffs,  Kenricks,  acting 
in  collusion  with  and  for  the  purpose  of  aiding  said 
Bowen,  testified  in  court  as  witnesses;  that  they  then  and 
there  introduced  in  evidence  the  identical  notes,  mort- 
gage, and  deed  of  conveyance  mentioned  in  the  complaint; 
and  that  they  there  and  then  introduced  all  their  other 
evidence  in  support  of  the  said  allegations  in  their  said 
cross-complaint  contained,  and  also  introduced  all  other 
evidence  they  had  in  support  of,  and  to  establish  and 
maintain,  the  said  averments  of  fact  and  charges  against 
this  defendant  contained  in  said  Bowen 's  complaint,  act- 
ing in  concert  and  collusion  with  the  said  Bowen  in  all 
things  pertaining  to  said  trial;  that  at  said  trial  this  de- 
fendant also  introduced  in  evidence  all  his  proofs  and 
testimony  in  support  of,  and  to  establish  and  maintain, 
his  pleas  to  said  cross-complaint  of  said  plaintiffs,  Ken- 
ricks, and  his  said  pleas  to  said  Jowen's  said  complaint; 
that  all  the  evidence  of  all  the  parties  to  said  action  was 
then  and  there  heard,  noted  and  considered  by  the  judge 
of  this  court,  and  all  the  issues  in  said  cause,  constitut- 
ing the  same  identical  issues  and  facts  as  in  this  action, 
were  there  and  then  fully  presented  and  tried. 
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**The  said  Squire  B.  Stanton  further  avers  that  in  said 
action  instituted  by  Bowen,  and  in  the  conduct  of  the 
same,  there  was  no  collusion  or  fraudulent  concert  or 
combination  or  conspiracy  between  him  and  the  said 
Bowen,  or  between  him  and  any  other  parties  or  party  to 
said  action,  but  that  therein  he  honestly  and  in  good 
faith  attempted  to  maintain  his  said  pleas  of  denial  and 
non  est  factum;  that  thereafter,  on  the  17th  day  of  April, 
1890,  the  said  judge  of  this  court,  Hon.  Alfred  W. 
Reynolds,  being  then  about  to  render  his  finding  and 
judgment  in  said  action  by  Bowen,  the  said  cross-com- 
plainants, Kenricks,  who  are  plaintiffs  herein,  still  acting 
in  concert  with  the  said  Bowen,  and  with  the  fraudulent 
purpose  of  injuring  this  defendant,  dismissed  their  said 
cross-complaint  against  this  defendant,  and  the  court 
then  found  that  the  said  Charles  D.  Kenrick  alone  was 
indebted  upon  said  notes  to  the  said  Edward  W.  Bowen 
in  the  sum  of  $525.68,  and  rendered  judgment  against 
said  Kenrick  for  said  sum,  and  the  court  further  ad- 
judged and  decreed  that  said  mortgage  be  foreclosed 
against  all  of  said  defendants,  and  that  the  said  lands  be 
sold  by  the  sheriff  of  said  county,  as  other  lands  are  sold 
on  execution ;  and  the  court,  upon  the  facts  found,  did 
not  render  any  judgment  against  this  defendant  upon 
said  notes,  or  either  of  them. 

'*The  said  defendant.  Squire  B.  Stanton,  avers  that 
all  the  material  matters,  facts  and  issues  in  this  action 
were  fully  presented,  heard,  and  considered  in  said  action 
brought  by  the  said  Edward  W.  Bowen,  and  that  these 
said  plaintiffs,  Kenricks,  have  stood' by  and  have  waived 
all  rights,  claims  and  demands  against  this  defend«^nt, 
and  are  now  estopped  and  barred  from  asserting  the 
same,  and  from  maintaining  this  action;  and  the  defend- 
ant prays  for  a  judgment  for  costs,  and  for  all  other 
proper  relief." 
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A  demurrer  to  this  paragraph  of  answer,  and  also  to 
,  the  first  paragraph,  was  sustained;  and  the  finding  and 
judgment  of  the  court  was  in  favor  of  appellee  Kenrick, 
against  the  appellant  for  $557.12,  and  in  favor  of  appel- 
lee Bo  wen. 

It  was  ordered  in  the  decree  that  any  payments  made 
on  the  judgment  ^ 'shall  stand  as  payments  to  the  same 
extent  upon  a  judgment  and  decree  of  foreclosure  ren- 
dered in  this  court  on  the  17th  day  of  April,  1890,  in 
favor  of  Edward  W.  Bowen  against  Charles  D.  Kenrick, 
and  entered  on  page  511,  of  order-book  29,  of  this  court/' 

Numerous  errors  are  assigned  and  discussed  by  coun- 
sel for  appellant.  Appellees,  however,  have  not  favored 
us  with  a  brief,  and  we  are  left  without  information  as 
to  the  reasons  which  influenced  the  able  and  learned 
judge  who  tried  the  case  in  making  the  rulings  com- 
plained of. 

By  leave  of  court,  the  complaint  was  amended  to  con- 
form with  the  evidence,  by  striking  out  the  name  of  the 
wife  of  the  appellee,  Kenrick,  as  party  plaintiff.  She 
appeared  originally  as  co-plaintiff,  but  the  evidence 
showed  she  had  no  interest  in  the  cause. 

We  do  not  think  this  amendment  changed  the  issues 
or  made  new  ones;  nor  does  the  record  show  that  appel- 
lant was  misled  or  in  any  way  prejudiced  by  it.  Such 
amendments  are  largely  in  the  discretion  of  the  court. 
Leib  V.  Butterick,  68  Ind.  199;  Child  v.  Swairiy  69  Ind. 
230;  Judd  v.  Small,  107  Ind.  398;  Burns  v.  Fox,  113 
Ind.  205;  Levy  v.  Chittenden,  120  Ind.  37. 

As  the  issues  were*  not  changed  by  the  amendment,  it 
was  not  error  to  refuse  to  allow  the  demurrer  to  the  com- 
plaint to  be  refiled.  That  demurrer  still  stood,  in  so  far 
as  the  complaint  was  not  amended.  The  ruling  could, 
therefore,  do  appellant  no  harm;  for,  if  his  demurrer  to 
the  original  complaint  was  good,  it  was  good  also  to  the 
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amended  complaint.  Were  the  case  otherwise,  however, 
^d  the  amendment  such  as  to  change  the  issues,  it 
would  have  been  error  to  refuse  to  allow  appellant  to  re- 
file  his  demurrer.  The  court  could  not  thus  deprive  a 
party  of  his  right  to  search  a  pleading. 

Counsel  urge,  with  much  earnestness,  that  the  evi- 
dence does  not  sustain  the  finding,  inasmuch  as  there  is 
no  proof  that  the  deed  to  appellant  by  appellee  Kenrick 
and  wife  was  ever  delivered  or  accepted. 

There  was  evidence  that  **the  deed  was  handed  to 
Squire  Stanton.  Squire  handed  it  to  Albert  (Squire's 
brother),  with  instructions  to  take  the  deed  and  see  that 
his  sister,  Martha  Kenrick,  signed  it,  and  after  her  sign- 
ing it  to  deliver  it  to  him.'' 

We  think  that  from  this  and  similar  evidence  given 
on  the  trial  the  court  might  have  found  that  the  deed 
was  delivered.  It  was  for  the  court  to  weigh  the  evi- 
dence before  it. 

The  overruling  of  the  demurrer  to  the  complaint  is  as- 
signed as  error,  and  the  sufficiency  of  the  complaint  is 
also  attacked  directly. 

One  who,  in  a  deed,  assumes  and  promises  to  pay  an 
incumbrance  zipon  land  as  a  part  of  the  purchase  price, 
becomes,  by  that  assumption  and  promise,  the  principal 
debtor  to  the  holder  of  the  incumbrance,  and  liable  to  be 
sued  himself  for  the  debt,  in  the  first  instance;  and,  while 
the  grantor  remains  bound  for  the  obligation,  yet,  as  be- 
tween grantor  and  grantee,  the  former  is  surety  and  the 
latter  principal.  So  in  this  case,  the  appellant  became 
liable  to  a  personal  action  by  the  appellee  Bo  wen,  upon 
the  contract  to  pay  the  incumbrance  contained  in  the 
deed  from  the  appellee  Kenrick.  McDill  v.  Gunn,  43 
Ind.  315;  Joaselyn  v.  EdwardSy  57  Ind.  212;  Campbell  v. 
Patterson,  58  Ind.  66;  Rodenbarger  v.  Bramblett,  78  Ind. 
213;  Ellis  V.  Johnson,  Trustee,  96  Ind.  377; State,  ex  rel., 
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V.  Davia,  96  Ind.  539;  Bateman  v.  Butler,  124  Ind.  223; 
Burr  V.  Beers,  24  N.  Y.  178;  Society  of  Friends  v.  Haines, 
47  Ohio  St.  423. 

This  was  an  equitable  suit,  on  the  assumption  and 
promise  of  appellant,  to  compel  him  to  pay  any  defi- 
ciency that  might  remain  after  the  sale  of  the  land  on 
foreclosure,  and  for  judgment  against  appellant  for 
$525.68,  being  the  amount  of  the  mortgage  debt.  Ken- 
rick had  a  right  to  bring  such  a  suit  to  protect  himself 
against  the  payment  of  such  deficiency,  for  which  he 
was  himself  liable  to  the  appellee  Bowen.  Kenrick  was 
liable  to  Bowen,  but  Stanton  was  liable  to  Kenrick,  and 
to  lessen  litigation,  a  judgment  might  be  had  against 
Stanton  directly. 

But  while  the  complaint  thus  shows  a  right  of  action 
against  the  appellant  on  his  agreement,  made  in  part 
consideration  of  the  purchase  price  of  the  land  sold  to 
him  by  Kenrick,  yet  counsel  for  appellant  say  that  the 
complaint  is  fatally  defective,  inasmuch  as  it  fails  to 
show  that  the  debt,  or  some  part  of  it,  is  due  and  un- 
paid; nor  is  it  averred  that  the  appellant  neglected  or  re- 
fused to  pay  the  debt,  or  any  part  of  it. 

In  Smythe  v.  Scott,  106  Ind.  245,  a  statement  in  a 
complaint  that  ''a  cause  of  action  hath  accrued,"  was 
held  insuflScient  to  raise  an  inference  of  nonpayment. 

In  Higert  v.  Trustees,  etc.,  53  Ind.  326,  it  was  held  to 
be  ''well  settled, ^by  repeated  decisions  of  this  court,  that 
in  an  action  upon  an  instrument  containing  an  agree- 
ment to  pay  money,  it  must  appear  from  the  complaint 
that  the  sum  demanded  remains  unpaid." 

In  Wheeler,  etc.,  Co.  v.  Worrall,  80  Ind.  297,  the  court 
held  that  "The  rules  of  good  pleading  require  that  in 
all  actions  for  breaches  of  contract  for  the  payment  of 
money,  the  complaint  should   either  aver  a  nonpayment 
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of  the  money  demanded,  or  facts  from  which  its  non- 
payment can  be  fairly  inferred." 

In  Lawson  v.  Sherra,  21  Ind.  363,  it  was  said  that  **A 
pleading  founded  upon  a  contract  is  .never  complete, 
either  in  form  or  substance,  unless  it  alleges  a  breach." 

In  Brickey  v.  Irtoin,  122  Ind.  51,  which  was  a  suit  by 
a  physician,  upon  an  agreement  to  pay  for  medical  serv- 
ices, the  court  said:  ''It  appears  from  the  facts  pleaded 
that  there  was  a  valid  promise,  but  it  does  not  appear 
that  there  was  any  breach  of  this  promise.  Without  a 
breach  there  could  be  no  cause  of  action.  It  is  a  familiar 
doctrine  that  the  cause  of  action  must  be  complete  when 
the  action  is  commenced,  and  that  this  must  appear  in 
the  complaint." 

Following  these  ailthorities,  we  must  hold  that  the 
complaint  in  this  case  is  bad,  for  want  of  an  allegation 
that  the  debt,  or  some  part  of  it,  is  due  and  unpaid.  For 
all  that  appears,  the  amount  due  may  have  been  paid 
on  sale  of  the  land  on  the  foreclosure,  or  the  appellant 
may  have  otherwise  satisfied  the  debt. 

As  was  said  in  the  case  of  Pace  v.  Orove,  26  Ind.  26, 
where  the  court  reversed  the  judgment  because  ol  the 
insufficiency  of  the  complaint,  so  we  may  say,  in  this 
case,  that  "We  do  not  feel  it  to  be  our  duty  to  review  the 
action  of  the  court  upon  the  answer  to  the  complaint. ' ' 
We  have,  however,  set  out  the  third  paragraph  of  the 
answer  in  full,  and  we  think  it  clearly  shows  a  former 
adjudication  of  the  issues  between  the  parties  in  this 
case. 

The  plea  of  former  adjudication  is  good,  not  only  as 
to  what  was  decided,  but  also  as  to  what  might  have 
been  decided.  The  answer  sho\fs  that  the  matters  in 
controversy  in  this  case  were  presented  by  appellee  Ken- 
rick, by  cross-complaint,  and  that  issue  was  joined,  in  a 
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suit  brought  by  appellee  Bowen,  against  all  the  other 
parties  to  this  suit,  to  foreclose  the  mortgage  given  him 
by  appellee  Kenrick,  the  payment  of  which  had  been 
assumed  by  appellant.  The  same  issues  as  in  this  case, 
and  the  same  parties,  were  before  the  court  in  that  case; 
and  the  court  had  jurisdiction  of  both  the  subject-matter 
and  the  parties. 

The  evidence  on  the  cross-complaint  was  presented  on 
each  side,  and  when  the  court  was  about  to  decide  the 
case,  the  cross-complaint  was  withdrawn  by  Kenrick, 
and  the  court  rendered  judgment  against  him  alone  on 
the  complaint.  / 

In  this  withdrawal  of  his  cross-complaint  by  Kenrick, 
no  fraud,  collusion,  or  inducement  on  the  part  of  appel- 
lant is  shown,  or  even  intimated,' and  is,  moreover,  ex- 
pressly denied  in  the  answer  under  consideration;  and 
it  is  plain  that,  by  his  own  act,  in  thus  withdrawing  his 
pleading,  Kenrick  could  gain  no  new  right  as  against 
the  appellant.     Ely  v.  Wilcoz,  26  Wis.  91. 

It  thus  appears  that  the  court  in  that  case  might  have 
decided  all  of  the  issues  raised  in  this  case,  and  we  think 
the  parties  to  that  suit  are  estopped  from  again  bringing 
suit  on  the  same  matter.  As  to  all  the  parties  it  is  res 
adjudicata.  Gilmore  v.  McGlure,  Admr.,  133  Ind.  571, 
33  N.  E.  Rep.  351,  and  Eckert  v.  Binkley,  134  Ind.  614, 
33  N.  E.  Rep.  619,  and  authorities  cited  in  those  cases. 
See,  also,  Roby  v.'EggerSy  130  Ind.  415;  Robbins  v.  City 
of  ChicagOf  4  Wall.  657;  Zimmerman  v.  Zimmerman,  15 
111.  84;  Drake  v.  Perry,  58  111.  122;  Leslie  v.  Boute,  130 
111.  498;  Bank,  etc,,  v.  Ketchum,  66  Wis.  428;  Sturtevant. 
V.  Randall,  53  Me.  149. 

We  think,  therefore,  that  the  court  also  erred  in  sus- 
taining the  demurrer  to  appellant's  answer  of  former  ad- 
judication. 
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The  judgment  is  reversed,  with  instructions  to  sustain 
the  demurrer  to  the  complaint,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Filed  Nov.  1,  1893. 


No.  16,438. 
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CrONTiNUAKCB. — Criminal  Law. — Murder. — Absent  WUnesa. — Suffldeney 
of  Affidavit. — In  a  prosecation  against  the  hosband  for  murder,  by 
administering  poison  to  his  wife,  an  affidavit  by  the  defendant,  for 
a  continuance  because  of  the  absence  of  a  witness  for  the  defense, 
stated  that  such  witness  resides  at  South  Bend,  Ind.,  but  that  she  is 
temporarily  absent' on  a  visit  at  Eai^t  Portland,  Ore. ;  that  the  rela- 
tions between  such  witness  and  affiant^s  family  were  of  the  most  in- 
timate character,  and  that  she  knows  the  relations  that"  existed  be- 
tween affiant  and  his  wife ;  that  it  will  be  claimed  by  the  State  on 
the  trial  that  the  married  life  of  affiant  and  his  wife  was  not  happy, 
that  on  the  day  of  her  death  affiant's  conduct  was  unseemly,  unnat- 
ural and  indifferent  as  to  his  wife's  death,  being  on  said  day  under 
the  influence  of  intoxicants,  and  that,  as  a  motive  for  such  crime, 
prior  to  the  death  of  affiant's  wife,  he  had  become  infatuated  with 
another  woman,  and  desired  to  get  rid  of  his  wife,  that  the  ap- 
pearance of  affiant's  wife  after  death  indicated  terrible  suffering, 
and  her  hands  and  body  were  so  distorted  as  to  indicate  death  by 
strychnia  poisoning,  all  of  which  claims,  affiant  says,  are  untrue ; 
that  such  witness  will  testify  that  the  married  life  of  affiant  and  his 
wife  was  happy,  that  affiant  did  not  act  unseemly  on  the  day  of  his 
wife's  death,  that  affiant  and  his  wife  were  affectionate  with  each 
other,  that  there  was  nothing  unnatural  in  the  appearance  of  affiant's 
wife  after  death ;  that  such  witness  will  testify  to  the  condition  of 
health  of  affiant's  wife  just  previous  to  her  death,  a  condition  in- 
dicating malarial  poisoning,  all  of  which  facts  are  true,  and  can 
be  proven  by  no  other  witness. 

Held,  that  the  facts  alleged  were  sufficient  to  entitle  affiant  to  a  con- 
tinuance. 

Same. — Diligence ^  When  Sufficiently  Shown. — Absent  Witness. — In  such 
affidavit  affiant  further  alleged,  as  to  diligence,  that  he  caused  a  sub- 
pcena  to  be  issued  for  such  witness ;  that  it  was  issued,  and  sent  to 
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the  sheriff  of  St.  Joseph  county,  where  Tntness  resides,  more  than 
thirty  days  before  the  time  this  case  was  set  for  trial ;  that  affiant  be- 
Eeved  that  the  witness  was  in  said  coanty,  and  that  the  subpoena 
Would  be  served ;  that  a  few  days  after  the  subpoena  was  sent  be 
learned,  for  the  first  time,  that  the  witness  was  away  from  home,  and 
affiant  wrote  to  such  sheriff  to  ascertain  if  the  subpoena  had  been 
served,  and  if  not  why  not,  but  the  subpoena  was  not  returned  until 
September  19, 1890,  and  was  unserved ;  that  affiant  caused  a  letter  to 
be  written  to  South  Bend,  to  ascertain  where  witness  was  and  when 
she  would  return,  and  was  advised  of  her  whereabouts,  and  that  she 
would  likely  not  return  until  late  in  the  fall ;  that  thereupon  affiant 
immediately  caused  a  letter  to  be  written  to  witness,  stating  that 
the  cause  was  set  for  trial  October  8th,  and  asking  that  she  return 
for  the  trial,  and  that  she  telegraph  immediately  upon  receipt  of 
the  letter  whether  or  not  she  would  be  present,  but  that  he  has  re- 
ceived no  response  thereto ;  that  witness  is  simply  temporarily  ab- 
sent ;  that  such  absence  was  not  procured  by  affiant,  or  by  any  one 
in  his  behalf,  with  his  knowledge  and  consent,  and  that  said  wit- 
ness can  be  procured  by  the  next  term  of  court;  that  affiant  is  a 
poor  person  without  means,  confined  in  jail,  and  has  done  all  he 
could  to  procure  the  presence  of  the  witness  at  this  trial. 
Heldy  that  the  affidavit  showed  sufficient  diligence  on  the  part  of 
affiant. 

BAU^.^Suffldency  of  Affidavit. ^Statement  of  a  Conclusion.^hi  such 
affidavit,  the  allegation  that  the  absent  witness  would  testify  that 
she  saw  the  face,  body,  and  hands  of  affiant's  wife  after  her  death, 
and  that  there  was  nothing  unnatural  about  the  appearance  of  her 
face,  hands  and  body,  should  not  be  excluded  on  the  ground  that 
it  is  a  mere  conclusion. 

BAJAK,—SHfflciency  of  Statement, ^Belevancy,— In  such  affidavit  the  fact 
that  the  absent  witness  had  no  opportunity  to  know  of  the  relation 
existing  between  affiant  and  his  wife  for  two  years  prior  to  her 
death,  except  a  visit  of  unknown,  duration,  could  not  affect  the 
relevancy  of  the  testimony x)f  her  previous  knowledge  of  their  re- 
lations, on  a  presumption  of  a  continuation  of  such  relations. 

Same. — Statement  in  an  Affidavit  Can  Not  be  Used  to  Impeach  a  Subse* 
quent  Statement. — Facts  stated  in  an  affidavit  for  a  continuance,  to 
obtain  the  testimony  of  absent  witnesses,  can  not  be  considered  by 
way  of  impeachment,  in  a  subsequent  application  for  a  continuance 
on  account  of  the  absence  of  another  witness. 

Eyidirvck.^  Witness. —Statement  Indicating  HI- Will  Admissible  by  Way 
of  Impeachment.—A.  conversation  had  by  a  witness,  indicating  ill- 
will,  or  a  feeling  of  hostility,  against  one  of  the  parties,  is  admissi- 
ble in  evidence  as  affecting  the  weight  of  his  testimony. 

Samb. — Domestic  Selations, — Written  Communications  Between  Husband 
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and  Wife. — When  the  iseaes  ol  a  case  involve  the  relations  existing 
between  hosband  and  wife,  communications  between  them  are  ad- 
missible in  evidence  as  anlndex  to  such  relations. 

Changs  of  Vxnub. — Statement  in  Affidavit  aa  to  State  of  Feeling  in  An' 
other  County. — Dtacretionary  Act, — Statements  in  an  affidavit  for  a 
change  of  venne,  as  to  the  state  of  feeling  existing  in  another  county 
against  afiElant,  are  for  the  purpose  of  enabling  the  court  to  exercise 
its  discretion  as  to  what  county  the  cause  shall  be  sent,  are  not 
binding  upon  the  court,  and  may  be  disregarded  in  passing  upon 
the  application,  and  may  be  stricken  out  on  motion,  without  error. 

Criminal  Law. — Evidence. — JRelevancy, — Murder, — In  an  action  for 
murder  of  the  wife  by  her  husband,  the  relations  of  the  husband  to 
a  child  of  his  and  his  deceased  wife  is  not  a  proper  subject  of  in- 
vestigation. 

From  the  Montgomery  Circuit  Court. 

A,  L.  Kumler,  T.  F.  Gaylord,  R.  P.  DeHart,  T.  F. 
Davidson,  J,  West  and  T,  A,  Stuart,  for  appellant. 

A.  G,  Smith,  Attorney-General,  O.  P.  Haywood  and 
A.  B.  Anderson,  for  State. 

Hackney,  J. — The  appellant  was  charged  by  indict- 
ment, in  the  Tippecanoe  Circuit  Court,  with  the  murder 
of  his  wife,  Hattie  E.  Pettit,  by  administering  to  her 
quantities  of  strychnine. 

The  venue  of  said  cause  was  changed  to  the  circuit 
court  of  Montgomery  county,  where,  on  the  20th  day  of 
November,  1890,  after  a  trial  occupying  six  weeks,  he 
was  convicted  and  his  punishment  fixed  at  imprison- 
ment  for  life.  He  appeals  to  this  court  from  the  judg- 
ment of  the  lower  court,  and  many  questions  are  pre- 
sented for  review. 

We  are  asked  to  pass  upon  the  sufficiency  of  the  evi- 
dence to  warrant  a  conviction,  and  we  have  read  much 
of  the  evidence,  though  it  covers  several  thousand  pages 
of  typewritten  record. 

The  prosecution  rested  upon  circumstantial  evidence, 
involving  the  appellant's  loss  of  affection  for  his  wife 
and  his  infatuation  for   Mrs.  Whitehead,  a  widow  with 
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means  and  the  prospect  of  an  inheritance  of  a  considera- 
ble sum.  This  line  of  evidence  necessarily  brought  for- 
ward the  relations  existing  between  the  appellant  and 
his  wife  during  the  period  of  their  married  life,  also  the 
acquaintance,  association,  and  conduct  of  the  appellant 
and  Mrs.  Whitehead  during  a  period  of  two  years  or 
more,  including  their  meetings  in  public  and  in  private, 
at  Shawnee  Mound,  the  place  of  their  residences,  at  In- 
dianapolis and  other  places;  also  his  conduct  after  the 
death  of  his  wife,  both  before  and  after  the  burial  of  her 
remains. 

The  charges  against  him,  upon  the  evidence,  included 
neglect  of  his  wife  and  his  home,  relations  with  Mrs. 
Whitehead,  that,  if  not  criminal,  and  if  not  affectionate, 
were  at  least  of  a  very  intimate  social  character,  of  a 
character  that  he,  as  a  minister  of  the  gospel,  could  not 
indulge,  in  justice  to  the  ties  which,  before  the  God  he 
professed  to  worship,  bound  him  to  Hattie  E.  Pettit; 
that  ten  or  twelve  days  before  his  wife's  death  he  sought 
strychnine  of  a  druggist  under  unusual  circumstances 
and  conduct;  his  wife  did  not  feel  well,  he  gave  her  tea 
of  the  taste  of  which  she  complained,  almost  immediately 
following  the  drinking  of  a  portion  of  the  tea  she  was 
violently  ill  with  symptoms  indicating  strychnia  pois- 
oning; after  vomiting  she  became  better,  and  expressed 
the  belief  that  she  had  received  poison,  and  that  it 
might  have  been  in  the  tea;  later,  and  during  her  ill- 
ness, he  gave  her  a  capsule,  the  contents  of  which  is  in 
dispute,  and  following  this  she  was  again  violently  ill 
with  symptoms  of  strychnia  poisoning;  he  gave  her 
other  medicines  claimed  by  the  State  to  have  contained 
strychnia;  that  the  condition  of  the  limbs  and  parts  of 
the  body  after  death  indicated  strychnia  poisoning;  his 
conduct  with  the  family  of  Mrs.  Pettit,  in  promising  to 
explain  to  them   her  death,  and  hastening  away  from 
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them  without  doing  so,  when  he  had  had  three  weeks' 
leave  of  absence  granted  by  his  church,  and  other  cir- 
cumstances, which  we  will  not  repeat. 

We  do  not  say  that  these  circumstances  were  given 
without  attempted  explanations,  denials,  and  excuses,  but 
they  were  of  such  strength  and  character  that,  in  our 
opinion,  they  formed  a  proper  case  for  the  jury.  If  the 
evidence  of  the  State  was  believed,  the  probabilities  of 
guilt  were  strong,  if  not  conclusive.  But  the  conflict  in 
the  evidence,  its  weight  and  effect,  were  properly  ques- 
tions  for  the  jury,  and  we  will  not  consider  them. 

One  of  the  alleged  errors  of  the  circuit  court  was  in  de- 
nying the  appellant  a  continuance  of  the  trial  of  the 
cause,  as  applied  for  on  the  7th  day  of  October,  1890. 
The  cause  had  been  set  for  trial  on  the  8th  day  of  Octo- 
ber, 1890,  and  when  the  7th  day  of  that  month  had  ar- 
rived, the  appellant  filed  his  affidavit  and  motion  for 
such  continuance,  in  which  it  was  shown: — 

That  appellant  was  charged  with  having  feloniously 
caused  the  death  of  his  wife,  Hattie  E.  Pettit,  by  admin- 
istering to  her  a  certain  poisonous  drug  called  strych- 
nine, at  affiant's  home,  in  Shawnee  Mound,  Tippecanoe 
county,  Indiana;  that  affiant  and  one  Elma  C.  White- 
head were  jointly  indicted  for  the  murder  of  said  Hattie 
Pettit;  that  they  severed  in  their  defense,  and  afterwards 
a  nolle  prosequi  was  entered  in  said  cause  against  Elma 
C.  Whitehead  in  the  Tippecanoe  Circuit  Court,  and  the 
said  case  as  to  her  was  then  ended;  that  affiant  is  not 
guilty  of  the  crime  charged  against  him ,  and  if  he  can 
have  a  reasonable  time  given  him  to  secure  the  attend- 
ance  of  his  witnesses  at  the  trial  of  this  cause,  he  will  be 
able  to  prove  his  innocence,  and  that  he  can  not  safely 
go  to  trial  in  this  case  at  this  term  of  court,  because  of 
the  absence  of  an  important  and  material  witness,  Em- 
meline  C.  Ford;  that  he  was  married  to  his  said  wife  on 
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January  27,  1881,  in  the  State  of  l^ew  York;  that  one 
child  was  born  to  them  of  their  said  marriage;  that  for 
about  six  months  after  their  marriage  affiant  and  wife 
lived  at  and  near  West  Monroe,  N.  Y.,  and  for  the  next 
six  years  they  resided  in  St.  Joseph  county,  Indiana; 
that  affiant  and  wife  came  from  St.  Joseph  county  to 
Shawnee  Mound,  Tippecanoe  county,  Indiana,  to  reside, 
and  resided  there  from  that  time  until  the  death  of  his 
said  wife;  that  said  Mrs.  Ford  now  resides,  and  for  more 
than  ten  years  last  past,  has  resided  in  the  city  of  South 
Bend,   St.  Joseph  county,  Indiana,  but  is  now  tempo- 
rarily away  from  home,  on  a  visit  at  East  Portland,  Ore.; 
that  said  Mrs.  Ford  is  the  aunt  of  said  Hattie  E.  Pettit, 
and  was  for  a  long  time  almost  a  member  of  affiant's 
family;  that  the  relations  between  Mrs.  Ford  and  affiant's 
family  were  of  the  most  intimate  character;  and  that  she 
was  a  warm  friend  of  affiant's  wife;  that  when  affiant 
and  wife  came  to  Indiana  in  July,  1881,  they  went  to  the 
home  of  Mrs.  Ford,  and  remained  there  until  some  time 
in  August  following,  when  they   secured  rpoms  about 
three  blocks  from  the  home  of  Mrs.  Ford,  and  from  that 
time,  during  all  the  time  they  lived  in  South  Bend,  Mrs. 
Ford  was  frequently  at  affiant's  home,  and  affiant  and 
family  frequently  at  Mrs.  Ford's;  that  Mrs.  Ford  fre- 
quently saw  affiant  and  wife  together,  and  that  she  is 
familiar  with,  and  knows  the  relations  that  existed  be- 
tween affiant  and   his  wife,  the  manner  in  which    he 
treated  his  wife,  and  her  conduct  towards  him;  that  in 
May,  1889,  Mrs.  Ford  visited  affiant's  family  at  Shaw- 
nee Mound,  and  affiant's  wife  visited  in  South  Bend  in 
June,  1889,  and  shortly  before  her  death,  and  was  fre- 
quently at  Mrs.   Ford's   home,  and   that  Mrs.   Ford's 
knowledge  and  means  of  observation  of  the  conduct  and 
relations  between  affiant  and  his  wife  continued  down  to 
the  time  of  the  death  of  Mrs.   Pettit;  that  it  will  be 
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claimed  by  the  State  upon  this  trial  that  the  married  life 
of  affiant  and  his  wife  bad  not  been  happy,  and  that 
affiant  did  not  love  his  wife;  that  on  the  day  of  her  death 
the  conduct  of  affiant  was  unseemly,  unnatural,  and 
showed  an  indifference  to  the  death  of  his  wife;  that  he 
was  on  said  day  under  the  influence  of  intoxicants;  and 
for  the  purpose  of  showing  a  motive  for  the  commission 
of  said  crime,  &e  State  will  claim  that  prior  to  the  cjoath 
of  his  wife  affiant  had  become  infatuated  with  the  said 
Elma  C.  Whitehead,  and  had  ceased  to  love  his  said 
wife,  and  desired  to  be  rid  of  her.  And  affiant  swears 
that  said  matters  are  not  true.  That  affiant  expects  to 
prove  by  said  Mrs.  Ford,  and  she  will  so  testify,  that 
she  had  the  aforesaid  means  of  knowledge  of  the  re- 
lations existing  between  affiant  and  wife,  and  of  their 
conduct  toward  each  other;  that  she  had\a  personal 
knowledge  of  the  manner  in  which  affiant  treated  his 
wife,  during  all  of  his  married  life,  and  of  the  conduct  of 
his  said  wife  towards  affiant;  and  that  affiant  at  all  times 
treated  her  in  a  kind,  loving  and  affectionate  manner, 
and  their  conduct  was  at  all  times  kind,  loving  and 
affectionate  towards  each  other;  that  affiant  and  his  said 
wife  did  love  each  other,  and  that  affiant  and  his  wife 
frequently,  in  her  presence,  spoke  of  each  other  in  a  lov- 
ing manner,  and  frequently  used  term^  of  endearment 
towards  each  other;  and  that  affiant  always  spoke  of  his 
said  wife  in  terms  of  praise,  and  never  found  fault 
with  the  conduct  of  his  said  wife;  that  said  Mrs, 
Ford  arrived  at  affiant's  home,  at  Shawnee  Mound, 
on  the  day  of  the  death  of  affiant's  wife,  and  re- 
mained there  until  the  morning  following,  and  said  Mrs. 
Ford  will  testify  that  during  most  of  said  time  she  was 
in  the  presence  of  this  affiant,  and  frequently  conversed 
with  him,  and  had  abundant  opportunities  to  observe  the 
appearance  and  conduct  of  affiant,  and  that  the  appear- 
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ance  and  conduct  of  affiant  at  said  time  was  natural  and 
becoming,  and  was  that  of  a  devoted  husband,  and  that 
he  was  not  under  the  influence  of  intoxicants  during 
said  time.     And  affiant  swears  that  the  facts  which  will 
be  testified  to  by  said  Mrs.  Ford  are  true;  that  it  will  be 
claimed  by  the  State,  upon  said  trial,  that  affiant's  con- 
duct and  relations  with  the  said  Elma  C.  Whitehead  on 
the  day  of  his  wife's  death  were  unbecoming  and  too  in- 
timate; but  that  the  same  are  not  true;  and  that  Mrs.  Ford 
will  testify  that  from  the  time  of  her  arrival  at  Shawnee 
Mound  she  (Mrs.  Ford)  occupied  a  room  directly  oppo- 
site and  but  a  few  feet  distant  from  the  room  occupied  by 
affiant,  and  that  no  one  could  approach  the  opposite  room 
without  attracting  the  attention  of  Mrs,rFord  thereto,  and 
that  during  her  stay  at  the  residence  of  affiant  she  was  in 
and  about  the  house  at  all  hours,  and  that  she  witnessed 
nothing  unbecoming  or  too  intimate  in  affiant's  manner 
or  deportment  towards  Elma  C.  Whitehead;    that  the 
State  will  claim,  on  said  trial,  that  the  appearance  of  af- 
fiant's wife,  after  death,  indicated  terrible  suffering,  and 
ber  body  and  hands  were  drawn  into  a  position  that  was 
unnatural,  and  such  as  generally  follows  a  death  caused 
by  strychnine,  but  the  affiant  says  the  same  is  not  true, 
and  that  said  Mrs.  Ford  will  testify  that  she  saw  the 
face,  body,  and  hands  of  affiant's  wife  after  death,  and 
that  there  was  nothing  unnatural  about  the  appearance 
or  position  of  her  face,  hands,  and  body;  that  one  of  the 
important  and  material  questions  on  the  trial  of  this  case 
will  be  whether  said  Hattie  E.  Pettit  took  or  was  given 
strychnine  shortly  before  her  death,  and  if  so,  whether 
it  was  given  or  taken  accidently;  that  affiant  will  claim, 
on  said  trial,  that  his  wife  had,  prior  to  her  death,  scat- 
tered  strychnine   through   the   cupboards,   closets  and 
dishes  of  her  house  for  the  purpose  of  driving  away  rats, 
and  that  if  she  took  or  was  given  strychnine,  it  was 
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given  or  taken  accidentally;  that  it  will  appear  in  the 
evidence  on  said  trial  that  a  cat  and  two  dogs  were  pois- 
oned at  affiant's  house  at  Shawnee  Mound,  during  his 
wife's  lifetime,  with  strychnine,  and  that  the  State  will 
claim  that  affiant  administered  said  poison  to  said  cat 
and  dogs  by  way  of  experiment,  so  as  to  observe  the  ef- 
fects of  strychnine,  but  affiant  says  he  did  not  administer 
said  poison;  that  he  expects  to  show,  by  said  Mrs.  Ford, 
that  affiant's  house  at  Shawnee  Mound  was  overrun  with 
rats,  and  that  Mrs.  Pettit  obtained  and  used  strychnine 
to  rid  the  premises  of  said  rats;  that  Mrs.  Pettit  told  Mrs. 
Ford,  on  her  visit  at  Shawnee  Mound,  about  the  cat  and 
dog  having  been  poisoned,  and  that  she  (Mrs.  Pettit) 
had  poisoned  them  herself  in  her  efforts  to  rid  the  house 
of  rats,  and  told  Mrs.  Ford  of  the  way  she  had  scattered 
the  poison  about  her  house,  and  that  Mrs.  Ford  said  to 
her  that  that  was  a  dangerous  way  to  rid  herself  of  the 
vermin;  that  Mrs.  Ford  will  testify  that  about  the  14th 
of  June,  1889,  Mrs.  Pettit  went  to  South  Bend  on  a  visit, 
and  during  that  visit  Mrs.  Pettit  told  Mrs.  Ford  about 
the  second  dog  having  been  poisoned,  which  poison  Mrs. 
Pettit  herself  had  set  out,  and  that  she  (Mrs.  Pettit) 
also  told  Mrs.  Ford,  during  this  visit,  that  she  had  scat- 
tered strychnine  in  different  parts  of  the  house  just  be- 
fore leaving  home,  on  this  last  visit,  just  before  her 
death,  and  that  Mrs.  Ford  expressed  a  fear  that  some  of 
the  family  would  get  some  of  the  poison;  that  another 
material  question  in  this  trial  will  be  whether  affiant's 
wife  died  from  acute  malarial  poisoning  or  other  causes, 
and  that  it  is  necessary,  in  order  to  determine  this  ques- 
tion, to  ascertain  the  condition  of  Mrs.  Pettit 's  health 
before  her  death,  and  that  affiant  expects  to  show  that 
Dr.  J.  W.  Yeager,  the  physician  who  attended  Mrs. 
Pettit  during  her  last  illness,  frequently  stated  that  she 
Vol.  135—26 
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was  suffering   from    malarial  poisoning,   and  said  Dr. 
Yeager  gave  a  certificate  to  the  board  of  health  that  Hat- 
tie  E.  Pettit  died  of  malarial  poisoning,  but  that  afiSant 
is  informed  that  said  Dr.  Yeager  now  intends  to  testify 
on  this  trial,  that  Hattie  E.  Pettit  did  not  die  of  malarial 
poisoning,  but  from  strychnine  poisoning;    that  it  is 
therefore  important  for  affiant  to  prove  that  his  wife  was 
suffering  from  malaria;    that  affiant  will  have  medical 
witnesses  on  said  trial,  and  is  informed,  and  believes, 
and  so  states,  that  the  State  will  have  medical  witnesses 
on  said  trial,  and  that  to  enable  him  to  propound  hy- 
pothetical questions  to  said  witnesses,  and  thereby  ob- 
tain the  opinions  of  said  witnesses,  as  to  whether  his 
wife  did  die  from  malarial  poisoning,  it  is  necessary  and 
material  for  him  to  show  and  prove  the  condition  of  his 
wife's  health  and  the  ailment  she  was  complaining  of  at 
and  just  prior  to  her  death,  and  that  affiant  expects  to 
prove,  by  Mrs.  Ford,  and  she  will  so  testify,  that  while 
on  her  last  visit  to  Mrs.  Ford,  Mrs.  Pettit  stated  to  her 
(Mrs.  Ford)  that  she  had  not  felt  well  all  spring,  and 
that  a  few  days  before  Mrs.  Pettit 's  return  home,  shortly 
before  her  death,  she  complained  of  not  feeling  well, 
and  then   complained  of   existing  dizziness   and  pains 
in  her  back,  head,  and  neck,  and  that  affiant  can  prove 
these  facts  by  no  other  witness  than   Mrs.  Ford;    that 
the  said  symptoms  are  symptoms  of  malaria,  and  that  the 
medical  witnesses  produced  at  said  trial  will  so  testify; 
that  it  will  be  claimed  by  the  State,  as  affiant  is  informed 
and  believes,  that  the  taking  of  his  wife's  remains  to  New 
York  State  to  be  buried,  on  the  day  following  her  death, 
was  hasty  and  unnatural,  and  done  to  conceal  the  com- 
mission of  the  crime  charged;  that  affiant  expects  to  prove 
by  said  Mrs.  Ford,  and  that  she  will  so  testify,  if  pro- 
duced  as  a  witness,  that  affiant  and  Mrs.  Ford  had  a 
conversation  regarding  this  matter,  and  affiant  stated 
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that  his  wife,  on  the  Sunday  before  her  death,  requested 
that  if  she  should  die  she  should  be  buried  by  the  side 
of  her  father;  and  that  Mrs.  Ford  said,  and  will  so  tes- 
tify, that  he  owed  more  to  affiant's  family  than  to  any 
one  else,  and  that  he  should  take  the  remains  to  New 
York  as  soon  as  possible,  as  the  weather  was  very  warm, 
and  that  with  the  best  of  care  the  body  would  not  keep 
long,  and  that  the  remains  ought  to  look  as  natural  as 
possible  for  the  friends  in  New  York  to  see;   that  the 
State  will  claim  that  the  packing  of  the  trunks  by  Mrs. 
Whitehead  for  himself  and  child,  for  their  trip  to  New 
York  with  the  body  of  his  wife,  was  unnatural,  and 
showed  an  improper  relation  between  them;   that  Mrs. 
Ford  will  testify  that  affiant  said  to  Mrs.  Whitehead  in 
Mrs.   Ford's  presence  that  as    she   (Mrs.   Whitehead) 
knew  where  everything  was,  she  should  pack  his  little 
daughter's  trunk  and  things  to  be  taken  east,  as  she  was 
to  remain  in  New  York  with  her  aunt;  and  that  most  of 
little  Dine's  clothes  were  taken  to  the  room  where  Mrs. 
Ford  and  Dine  were,  and  there  packed  by  Mrs.  White- 
head; that  the  State  will  also  claim  that  the  telegrams 
affiant  sent  to  relatives  and    friends,   announcing  his 
wife's  death,  were  unnatural  and  untrue,  and  that  Mrs. 
Ford  will  testify  that  said  telegrams  were  prepared  and 
read  over  to  her  and  talked  over  with  her  before  they 
were  sent  to  the  telegraph  office;  that  affiant  caused  a 
subpoena  to  be  issued  by  the  clerk  of  Montgomery  county 
on  September  5th,  1890,  and  sent  to  the  sheriff  of  St. 
Joseph  county  for  sAid  Mrs.  Ford,  a  copy  of  which  sub- 
pcena  and  return  of  the  sheriff  is  set  out  in  this  affidavit; 
that  said  subpoena  was  issued  and  sent  to  St.  Joseph 
county,  where  Mrs.  Ford  resides,  more  than  thirty  days 
before  the  time  this  case  was  set  for  trial,  and  that  af- 
fiant, at  that  time,  believed  that  said  Mrs.  Ford  was  in 
South  Bend,  and  that  said  subpoena  would  be  served, 
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and  that  she  would  be  present  at  the  trial  at  this  term  of 
court;  that  a  few  days  aft«r  said  subpoena  was  sent  he 
learned  for  the  first  time  that  Mrs.  Ford  was  away  from 
home,  and  affiant  wrote  to  the  sheriff  of  St.  Joseph  county 
asking  if  the  subpoena  had  been  served,  and  if  not,  why 
not,  but  that  said  subpoena  was  not  returned  until  Sep- 
tember 19th,  1890,  and  that  he  is  informed,  and  believes, 
that  Mrs.  Ford  left  home  shortly  before  the  subpoena  was 
issued;  that  he  then  caused  a  letter  to  be  written  to  South 
Bend  to  ascertain  when  Mrs.  Ford  would  return,  where 
she  was,  and  where  a  letter  would  reach  her,  and  wa8 
advised  she  would  probably  not  be  home  until  late  in  the 
fall;  and  that  thereupon  he  (affiant)  caused  ^letter  to  be 
written  to  Mrs.  Ford,  stating  that  the  case  was  set  for 
trial  October  8th,  and  asking  that  she  return  for  said 
trial,  and  asking  that  she  telegraph  immediately  upon 
receipt  of  said  letter  whether  or  not  she  would  be  pres- 
ent, and  that  said  letter  was  written  immediately  upon 
receiving  Mrs.  Ford's  exact  address,  and  on  September 
25th,  1890,  as  affiant  is  informed  and  believes;  and  that 
said  letter  was,  as  affiant  is  informed  and  believes,  placed 
in  an  envelope,  stamped,  sealed  and  addressed  to  the  ad- 
dress given  him,  and  placed  in  the  postoffice  at  LaFay- 
ette,  Indiana,  but  that  no  letter  or  telegram  or  word  was 
received  from  Mrs.  Ford  in  answer  to  said  letter,  as  af- 
fiant is  informed  and  believes:  that  affiant  had  no  in- 
formation  that  Mrs.  Ford  was  away,  or  that  she  was  go- 
ing away;  that  his  counsel  saw,  Mrs.  Ford,  before  said 
subpoena  was  issued,  and  talked  with*  her  regarding  the 
facts  to  which  she  would  testify,  and  that  she  did   not 
advise  said  counsel  that  she  was  going  away;   that  she 
knew  she  was  expected  to  testify  as  a  witness  to  the  facts 
set  out  herein,  and  promised  said  counsel  to  attend  the 
trial  of  this  cause;  and  that  immediately  upon  hearing 
that  she  was  away  from  home  affiant  set  about  endeavor- 
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ing  to  have  her  return  to  this  trial;  that  affiant  is  in- 
formed and  believes  that  said  Mrs.  Ford  is  simply  away 
temporarily,  and  will  return  home  in  a  short  time;  bu^ 
that  since  the  issuing  of  said  subpoena  he  has  learned 
that  she  will  not  return  before  about  the  last  of  Novem- 
ber next;  that  he  can  not  state  the  exact  time  of  her  re- 
turuy  but  that  he  can  obtain  her  presence  at  the  next 
term  of  this  court;  that  affiant  is  a  poor  person  without 
means,  confined  in  jail  since  December ,  1889,  and  has 
done  all  he  can  to  procure  the  presence  of  said  Mrs.  Ford 
as  a  witness  at  this  trial;  that  the  absence  of  said  Mrs. 
Ford  has  not  been  procured  by  any  act  or  connivance  of 
this  defendant,  nor  by  others  at  his  request,  nor  with  his 
knowledge  or  consent;  that  said  witness  will  testify  to 
the  facts  hereinbefore  stated,  and  that  affiant  believes 
them  to  be  true;  and  that  he  is  unable  to  prove  said  facts 
by  any  other  witness  whose  testimony  can  be  as  readily 
procured. 

Counsel  for  the  appellee  inform  us  that  the  continu- 
ance was  denied  on  two  grounds:  ''First,  because  the 
affidavit  did  not  show  that  the  testimony  of  the  wit- 
ness would  be  material  or  competent,  and,  second,  be- 
cause it  did  not  show  due  diligence  to  procure  the  testi- 
mony of  the  witness."  These  grounds  of  objection  to 
the  affidavit  counsel  for  appellee  ably  endeavor  to  main- 
tain, but  we  find  it  our  duty  to  dissent  from  their  con- 
tention as  to  each  objection.  It  will  be  observed  that  the 
affidavit  anticipates  the  line  to  be  pursued  by  the  prose- 
cution in  seeking  a  conviction,  and  that  the  line  so  an- 
ticipated was  that  Mrs.  Pettit  died  from  strychnia  poison- 
ing; that  the  deadly  drug  was  administered  by  appellant; 
that  his  motive  was  in  the  loss  of  affection  for  his  wife, 
and  the  possession  of  an  infatuation  for  Mrs.  Whitehead. 
Each  of  the  elements  of  the  case  so  anticipated,  it  was 
further  anticipated,  was,  in  part,  to  be  established  by  va- 
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rious  facts  and  circumstances  claimed  by  the  prosecu- 
tion to  exist.  As  to  each  of  such  facts  and  circumstances, 
^it  was  the  right  of  the  appellant  to  offer  proper  evidence, 
in  denial  or  in  explanation,  or  to  raise  a  reasonable  doubt. 
He  was  required  to  anticipate  the  case  of  the  State,  and 
to  prepare,  as  far  as  possible,  his  evidence  to  meet  it.  If 
any  part  of  his  evidence  was  temporarily  beyond  the 
jurisdiction  of  the  court,  his  only  remedy  was  to  'apply 
for  a  continuance,  And  if,  in  his  application,  he  showed 
all  that  the  statute  required  of  him,  no  discretion  of  the 
court,  no  misjudgment,  no  misapprehension  of  the  facts 
stated,  could  deprive  him  of  such  continuance.  While 
we  can  not,  for  the  purpose  of  judging  of  the  sufficiency 
of  his  affidavit,  go  to  the  evidence  to  learn  whether  he 
correctly  anticipated  the  case  to  be  relied  upon  by  the 
prosecution,  and  while  the  lower  court  was  required  to 
consider  the  motion  upon  the  facts  alone  as  stated  in  the 
affidavit,  we  have  looked  into  the  evidence  to  learn  if  he 
was  harmed  by  the  ruling.  We  find  not  only  that  he 
correctly  anticipated  the  elements  of  the  case,  but  he  cor- 
rectly anticipated,  in  many  respects,  the  evidence  which 
would  be  offered  to  sustain  such  elements;  and  if  the  evi- 
dence of  the  absent  witness  was  proper  for  any  of  the 
purposes  we  have  mentioned,  he  has  been  harmed  by  the 
denial  of  his  application. 

One  circumstance  alleged  to  have  been  relied  upon  by 
the  State,  was  that  the  appearance  of  the  body,  hands, 
and  Jace  of  the  remains  of  Mrs.  Pettit  were  drawn  out  of 
natural  position,  and  thereby  indicated  the  unnatural 
condition  which  follows  a  death  caused  by  strychnine. 
The  affidavit  stated  that  the  absent  witness  would  "tes- 
tify that  she  saw  the  face,  body  and  hands  of  affiant's 
wife  after  death,  and  that  there  was  nothing  unnatural 
about  the  appearance  or  position  of  her  face,  hands  and 
body."     The  only  reason  given  by  the  State  for  the  ex- 
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elusion  of  this  statement  is,  that  it  is  not  a  statement  of 
facts,  but  is  a  mere  conclusion.  As  to  whether  the  hands, 
face,  and  body  were  unnatural  in  appearance  or  position 
became  an  important  circumstance,  and  one  afterward 
proven  and  relied  upon  by  the  appellee.  How  should 
the  nonexistence  of  such  condition  be  proven  if  not  by 
a  statement  that  there  was  nothing  unnatural  in  the  ap- 
pearance or  position  of  the  face,  hands,  and  body?  To 
have  stated  that  the  hands  were  straight,  or  that  the  face 
was  not  distorted,  or  that  the  body  was  not  out  of  line, 
would  have  been  as  to  each  but  a  mere  conclusion  in 
the  same  sense  that  the  evidence  proposed  would  have 
been  a  conclusion.  The  existence  of  unnatural  condi- 
tions may  admit  of  detail  in  giving  descriptive  facts,  but 
the  absence  of  such  condition  can  best  be  proven  in  neg- 
ative form,  and  not  by  detailing  those  conditions  which 
being  present  leave  the  inference  of  an  absence  of  the 
condition  claimed  to  be  present. 

This  must  be  true  in  all  inquiries  involving  matters 
of  common  observation.  If  it  were  otherwise,  it  could  be 
objected  that  a  condition  of  darkness  could  not  be  proven 
except  by  showing  the  absence  of  light,  cold  could  not  be 
shown  except  by  proving  the  absence  of  heat,  and  that  a 
color  might  not  be  identified  except  by  proof  of  its  con- 
stituent shades.  All  are  subject  to  the  objection  that 
they  are  conclusions,  if  the  proof  offered  Is  objectionable, 
and  any  of  the  methods  suggested  for  proving  the  con- 
ditions supposed  would  be  subject  to  the  same  objection, 
and,  therefore,  no  method  of  proving  any  such  fact,  how- 
ever important,  could  be  freed  from  such  objection. 

The  value  of  the  negative  fact,  and  the  impractica- 
bility of  establishing  it  by  positive  or  aiBSrmative  facts, 
render  the  denial  of  its  existence  necessary.  This  may 
not  be  the  rule  where  the  negative  fact  is  the  subject  of 
special  learning  or  scientific  knowledge,  but  it  must  be 
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the  rule  where  such  fact  is  a  matter  of  common  observa- 
tion, and  within  the  knowledge  alike  of  the  learned  and 
unlearned. 

As  another  material  question  upon  the  trial,  it  was  al- 
leged that  the  prosecution  would  offer  evidence  tending 
to  show  a  death  by  strychnia  poisoning,  and  that  the  ab- 
sent witness  would  testify  that  after  the  14th  day  of  June, 
1889,  and  before  the  alleged  poisoning,  Mrs.  Pettit  had 
stated  to  the  witness  that  she,  Mrs.  Pettit,  had  not  felt 
well  all  spring,  and  that,  only  a  few  days  before  her 
death,  she  had  further  complained  of  then  not  feeling 
well  and  of  existing  dizziness  and  pains  in  her  back, 
head  and  neck.  The  relevancy  of  this  evidence  was 
shown  by  the  statement  that  the  conditions  so  complained 
of  by  Mrs.  Pettit  were  symptoms  of  malaria,  and  that 
medical  witnesses  would  so  testify  upon  the  trial,  and, 
further,  that  both  he  and  the  appellee  would  produce 
medical  witnesses  upon  the  trial,  and  that  he  must  se- 
cure this  evidence  to  be  enabled  to  submit  such  symp- 
toms in  the  hypothetical  questions  to  be  propounded  to 
such  witnesses,  and  thereupon  obtain  opinions  as  to 
whether  death  was  the  result  of  strychnia  or  malarial 
poisoning. 

All  that  is  claimed  by  the  appellee  against  this  evi- 
dence is  the  following: — 

"In  order  to  show  that  it  was  material  to  inquire  into 
the  question  of  malaria  at  all,  it  was  necessary  that  ap- 
pellant should  allege  in  his  affidavit  that  Mrs.  Pettit  died 
from  that  cause,  and  not  from  strychnia,  as  alleged  in 
the  indictment.  This  is  not  claimed  in  the  affidavit,  and 
it  is  very  evident  that  a  person  suffering  from  malaria 
may  be  murdered  by  the  felonious  administration  of 
strychnia,  as  well  as  a  person  in  good  health.  He  says 
he  wishes  to  propound  hypothetical  questions  to  experts 
on  this  point,  but  does  not  allege  that  any  one  of  them 
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will  testify  that  the  symptoms  of  the  ailment  from  which 
she  died  were  those  of  malaria.  For  all  that  is  shown 
by  the  affidavit,  the  experts  may  have  answered  that 
they  were  not  the  symptoms  of  malaria.'' 

It  was  not  essential  to  the  materiality  of  the  offered 
evidence  that  it  be  shown  that  Mrs.  Pettit  died  of  ma- 
larial poisoning,  and  not  from  strychnia. 

Considering  the  sufficiency  of  the  affidavit  in  this  re- 
spect, the  evidence  offered  may  be  viewed  as  if  the  wit- 
ness were  before  the  court  on  behalf  of  the  defendant. 
If  the  evidence  tended  to  show  a  death  from  malarial 
poisoning,  it  was  admissible.  Whether  it  was  sufficient 
to  prove  such  death,  was  a  question  of  its  weight,  and 
not  of  its  admissibility.  Its  weight  was  a  question  for 
the  jury,  and  it  was  not  necessary  that  it  should  be  found 
that  death  resulted  from  malarial  poisoning,  but  it  was 
quite  sufficient  if,  from  it,  the  jury  should  entertain  a 
reasonable  doubt  as  to  the  death  from  strychnia. 

Counsel  are  mistaken  in  the  assertion  that  it  does  not 
appear  that  the  experts  would  testify  that  the  symptoms 
proposed  to  be  proven  were  those  of  malaria. 

A  further  showing  was  that  the  appellee  would  rely 
upon  testimony  that  on  the  day  of  his  wife's  death  the 
appellant  was  under  the  influence  of  intoxicants,  as  a 
circumstance  indicating  a  want  of  respect  for  her,  and  as 
evincing  an  indifference  to  her  death.  The  opportun- 
ities of  the  absent  witness  to  know  of  his  conduct  on  the 
day  of  the  wife's  death,  were  shown,  and  it  was  alleged 
that  she  would  testify  that  his  conduct  was  not  unbecom- 
ing, and  that  he  was  not  under  the  influence  of  intoxi- 
cants. To  this  question  the  appellee  has  made  no  argu- 
ment, and  the  appellant  but  suggests  the  admissibility  of 
the  proposed  evidence  in  contradiction  of  a  witness  who 
testified  for  the  appellee,  that;  on  that  occasion,  the  de- 
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fendant  was  jolly,  and  she  believed  him  under  the  influ- 
ence of  liquor. 

If  the  evidence  of  the  appellee's  witness  was  compe- 
tent, the  contradiction  proposed  was  equally  competent, 
and  the  evidence  having  been  admitted,  the  proposed 
evidence  could  not  have  been  rejected,  if  for  no  other 
reason  than  that  one  introducing  incompetent  evidence 
can  not  object  that,  having  opened  the  door  to  the  ad- 
mission of  such  evidence,  his  adversary  avails  himself  of 
the  same  privilege. 

But  we  may  not  hold  the  proposed  evidence  material 
by  searching  the  record  beyond  the  aflSdavit.  We  can 
only  say  that  a  reference  to  the  record  fails  to  disclose 
that  the  appellant  was  not  harmed  by  the  refusal  of  his 
application.  Regarding  the  question  of  the  materiality  of 
the  evidence  proposed  as  waived,  excepting  in  so  far  as 
it  would  have  contradicted  evidence  not  subject  to  our  in- 
spection, we  do  not  pass  upon  the  question. 

One  of  the  vital  elements  of  the  appellee's  case,  in 
fact  and  in  the  anticipation  of  the  appellant,  as  alleged 
in  his  affidavit  for  a  continuance,  was  that  the  appellant 
entertained  no  aflEection  for  his  wife,  and  much  of  the 
evidence  proposed  was  competent  and  material  upon  this 
question.  The  relationship  of  Mrs.  Ford  to  Mr.  and 
Mrs.  Pettit,  and  the  acquaintance  and  association  shown, 
gave  her  peculiar  knowledge  of  the  treatment  by  Pettit 
of  his  wife. 

Counsel  for  appellee  concede  that  evidence  of  the  char- 
acter proposed  was  competent  upon  the  question  of  mo- 
tive, but  they  say  that  the  facts  alleged  show  no  oppor- 
tunity to  know  anything  of  his  treatment  of  her  for  two 
years,  while  the  Pettits  resided  at  Shawnee  Mound,  ex- 
cepting that  period  covered  by  the  visit  of  unknown 
duration,  which  was  paid  by  Mrs.  Ford  to  the  Pettits,  in 
May,  1889.     The  affection  entertained  by  him  for  his 
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wife  during  the  six  years  of  his  residence  in  South  Bend, 
and  his  treatment  of  her  during  the  visit  of  Mrs.  Ford, 
however  short  that  visit,  were  proper  circumstances  to 
go  to  the  jury,  and  their  weight  was  not  a  question  for 
the  court.  If  the  witness  had  not  seen  the  Pettits  during 
the  last  two  years  of  Mrs.  Pettit's  life,  it  was  proper  to 
prove  his  affection  for  his  wife  before  locating  at  Shawnee 
Mound,  that  the  jury  might  weigh,  with  the  other  evi- 
dence, the  presumption  of  a  continuation  of  that  relation 
which  had  existed  prior  to  that  period.  It  was  only  upon 
this  theory  that  the  appellee  was  permitted  to  prove,  by 
the  witness  Hickman,  conversations  with  Pettit,  in  1883, 
as  to  his  neglect  of  his  wife,  and  his  agreeing  with  his 
mother  and  sister  in  their  controversies  with  his  wife. 

We  have  shown  sufficiently  the  error  in  holding  that 
the  proposed  evidence  was  not  material,  and  it  remains 
to  determine  whether  it  was  shown  that  the  appellant 
was  diligent  in  his  efforts  to  procure  the  evidence  of  the 
witness  before  applying  for  the  continuance. 

The  subpoena  was  issued,  and  sent  to  the  proper  sheriff 
on  the  5th  of  September,  1890,  more  than  thirty  days  be- 
fore the  day  set  for  the  trial.  Within  a  few  days,  he 
learned  that  the  witness  was  away  from  home,  and  he 
thereupon  wrote  to  the  sheriff  to  learn  if  she  had  been 
served  with  said  writ;  that  on  the  19th  day  of  September 
the  writ  was  returned  not  served;  that  thereupon  he  took 
steps,  by  writing,  to  learn  her  whereabouts,  and  as  to 
when  she  would  return,  and  where  a  letter  would  reach 
her;  that  immediately  upon  receiving  the  information 
sought,  and  on  the  25th  day  of  September,  he  wrote  to 
her  at  East  Portland,  Ore.,  where  she  was  visiting,  and 
urged  her  return  for  the  trial,  and  requesting  an  answer 
by  telegraph.  It  thus  appears  that  he  first  learned  her 
whereabouts  on  the  25th  day  of  September.  Up  to  this 
point  there  is  little  room  for  the  charge  of  negligence. 
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He  was  certainly  as  diligent  as  could  reasonably  be  re- 
quired. But  appellee's  counsel  urge  that  he  should  have 
procured  an  order  of  court  for  the  taking  of  her  deposi- 
tion, and  then  have  proceeded  to  East  Portland  an4  se- 
cured her  testimony. 

Taking  the  time  necessary  in  preparing  for  such  mis- 
sion, giving  the  required  notice,  and  in  reaching  that 
distant  point,  omitting  the  intervening  two  Sundays, 
and  taking  the  deposition,  and  returning  it  for  filing  at 
least  one  day  before  the  day  on  which  the  cause  stood  for 
trial,  would  have  required  extraordinary  diligence,  if 
not  impossible  haste.  The  court  knew  judicially  that 
the  distance  to  East  Portland  from  Crawfordsville  was 
two  thousand  three  hundred  and  ninety-eight  miles,  and 
that,  by  the  ordinary  course  and  methods  of  travel,  it 
reqilired  within  a  few  hours  of  five  days  between  the  two 
points,  or  at  least  nine  days  continuous  travel  in  going 
to  and  returning  from  East  Portland.  If  notice  of  the 
taking  of  depositions  could  have  been  given  on  the  25th 
day  of  September,  the  day  of  the  discovery  of  the  where- 
abouts of  the  absent  witness,  and  excluding  the  day  .of 
the  giving  of  notice,  and  one  of  the  two  Sundays  inter- 
vening between  that  date  and  October  7th,  the  day  upon 
which  the  deposition  was  required  to  be  filed,  and  but 
ten  days  remained  in  which  to  go  to  Portland,  secure  the 
attendance  of  the  witness,  take  the  deposition  and  return 
for  the  trial,  including  one  of  said  two  Sundays.  Dili- 
gence could  not  be  made  to  depend  upon  such  narrow 
margins  of  time.  He  was  without  means,  and  confined 
in  jail.  Such  steps  require  not  only  means,  but  willing 
assistants.  It  might  be  argued  that  assistance  could  have 
been  procured  by  order  of  court,  but  to  seek  that  aid 
would  only  consume  further  time  necessary  for  the  long 
journey.     We  can  not  believe  that  he  failed  in  diligence. 

We  are  urged  to  consider  against  the  application  the  fact 
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that  the  appellant  had,  at  a  previous  term  of  court,  ap- 
plied for  a  continuance  to  obtain  the  evidence  of  other 
witnesses  who,  it  was  alleged,  would  testify  to  his  aflEec- 
tion  for  his  wife,  and  that  in  his  said  application  he  had 
sworn  that  he  could  not  prove  the  same  facts  by  any  other 
witness  whose  testimony  could  be  as  readily  procured. 
This  would  be  but  another  method  of  considering  counter- 
aflSdavits  when,  as  we  have  said,  the  application  is  the 
only  test  of  the  appellant's  rights.  See  Cutler  v.  State, 
42  Ind.  244;  Eslinger  v.  East,  100  Ind.  434. 

But  to  permit  the  trial  court  to  consider  the  former 
affidavit  relating  to  the  proposed  evidence  of  witnesses, 
other  than  the  witness  for  whose  evidence  a  continuance' 
was  sought,  would  place  that  court  in  the  position  of  de- 
ciding, without  information,  that  the  defendant  had  not 
been  mistaken  in  his  belief  as  to  the  proposed  evidence ^ 
of  such  other  witnesses,  or  that  he  had,  in  said  former 
affidavit,  sworn  falsely,  and  that  sqch  affidavit  could  be 
considered  in  impeachment  of  the  latter  application. 

Whatever  the  rule,  where  both  applications  are  for  the 
taking  of  the  evidence  of  the  same  witness,  we  can  not 
adopt  the  rule  here  urged.  We  conclude  that  the  con- 
tinuance sl\ould  have  been  granted. 

To  one  Switzer,  an  important  witness  for  the  appellee, 
the  following  question  was  asked  upon  cross-examina- 
tion:— 

'*Q.  I  will  ask  you  to  state  if  you  didn't  have  this 
conversation  with  them  (Julian  and  Wallace)  at  that 
time  and  place,  or  this  in  substance,  'Pettit  is  going  to 
get  out  on  bail,  the  justice  of  the  peace  says  the  case  is 
bailable,  but  who  will  go  on  his  bond?'  Julian  says,  'I 
will  go  on  it  for  $4,000;'  and  Wallace  says,  'I  will  go 
on  it,  too;'  and  you  said,  'I  wouldn't  have  any  sym- 
pathy for  you  if  you  lost  it  all;'  and  Julian  said,  'all 
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right,  you  will  not  have  to  pay  it;  *  did  you  not  have  that 
conversation?     A.   That  is  not  correct. 

'*Q.  Or  in  substance?  A.  Part  of  it  is  correct  and 
part  is  not." 

At  the  proper  time,  Julian  and  Wallace  were  called  on 
behalf  of  the  appellant  and  were  asked  severally  the  fol- 
lowing question: — 

"Q.  I  will  ask  you  whether  or  not,  on  the  next  day 
after  the  trial,  the  preliminary  trial  of  Pettit,  at  La  Fay- 
ette, that  you  met  Mr.  Switzer  about  a  quarter  of  a  mile 
north  of  Mr.  Kincaid's,  you  and  Mr.  Wallace,  and 
whether  or  not  upon  that  meeting  Mr.  Switzer  said  to 
you,  'Pettit  is  going  to  get  out  on  bail;  the  justice  says 
the  case  is  bailable,  but  who  will  go  on  his  bail?'  To 
which  you  replied,  'I  will  go  on  for  $4,000,'  and  Wal- 
lace said,  'I  will  go  on,  too;'  to  which  Switzer  responded, 
*I  would  not  have  any  sympathy  for  you  if  you  lose  it 
all;'  to  which  you  sai^,  'all  right,  you  will  not  have  to 
pay.'     That,  or  that  in  substance?" 

The  appellee's  objection  to  this  question  was  sustained 
by  the  court,  and  that  ruling  is  urged  as  error. 

The  appellant  contends  that  the  statement  of  Switzer 
to  Wallace  and  Julian  was  one  of  hostility  or  ill-will  to- 
ward him,  while  the  appellee  insists  that  it  was  but  an 
expression  against  the  practice  of  becoming  surety,  and 
not  an  evidence  of  feeling  or  interest  against  Pettit.  No 
objection  is  made  to  the  form  of  the  question,  but  it  is 
expressly  stated  that  the  question,  with  the  questions 
immediately  preceding  it,  was  in  proper  form. 

It  is  also  conceded  that  if  the  conversation  sought  to 
be  proven  involved  an  expression  of  ill-will,  or  a  feeling 
of  hostility  against  Pettit,  it  was  competent.  Such  is  the 
rule  as  held  in  Scott  v.  State,  64  Ind.  400;  Johnson  v. 
Wiley,  74  Ind.  233;  Stone  v.  State,  ex  rel.,  97  Ind.  345; 
Ford  V.  State,  112  Ind.  373;  Skinner  v.  State,   120  Ind. 
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127;  Staser  v.  Hogan,  120  Ind.  207;  Schultz  v.  Third 
Ave.  R.  R.  Co.,  89  N.  Y.  242;  Starka  v.  People,  5  Denio, 
106;  Geary  v.  People,  22  Mich.  222;  Pheniz  v.  Castner, 
108  111.  27. 

The  conversation,  in  our  opinion,  involves  an  effort  on 
the  part  of  Switzer,  to  deter  Wallace  and  Julian  from 
becoming  surety  for  Pettit,  and  if  this  conclusion  is  cor- 
rect, it  involves  the  indirectly  expressed  belief  of  Switzer 
that,  if  released  upon  recognizance,  Pettit  would  not  re- 
main and  confront  the  charge  against  him,  but  that  the 
sureties  upon  the  bond  would  have  to  respond  to  a  for- 
feiture. Such  conclusion  implies  not  only  the  belief 
that  Pettit  was  guilty  as  charged,  but  that  he  was  dis- 
hone«t  in  not  intending  to  remain  and  defend  the  charge, 
but  to  leave  his  sureties  to  meet  the  stipulations  of  the 
bond.  Whether  this  eflEort  to  deter  Wallace  and  Julian 
from  becoming  sureties,  and  whether  the  conclusions  and 
implications  fallowing  were  from  malice  or  interest,  were 
questions  for  the  jury.  The  feeling  manifested  was  not 
that  of  a  disinterested  or  sympathetic  heart,  but  was  that 
of  a  meddler,  and  not  the  ordinary  conduct  of  one  wholly 
disinterested  and  unbiased.  The  degree  of  interest,  bias, 
or  malice  could  be  judged  only  by  the  jury,  and  the  evi- 
dence should  have  been  admitted. 

Another  question  arising  upon  the  record  is  as  to  the 
alleged  error  of  the  court  in  rejecting,  as  evidence  for  the 
defendant,  a  letter  from  Mrs.  Pettit  to  her  husband,  con- 
taining expressions  of  endearment.  It  is  urged  by  ap- 
pellant's counsel  that  the  letter  was  admissible,  both  in 
rebuttal  of  the  theory  of  the  husband's  loss  of  affection 
for  his  wife,  and  in  contradiction  of  Hickman  as  to  com- 
plaints of  the  wife,  heretofore  given,  and  of  Wilson,  that 
Pettit  was  neglecting  his  wife  in  being  from  home  days 
at  a  time  without  advising  her  of  his  whereabouts. 

The  record  does  not  disclose  that  the  court  permitted 
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evidence  of  complaints  by  Mrs.  Pettit;  on  the  contrary, 
such  evidence  was  expressly  excluded.  The  evidence  of 
Hickman  and  Wilson  was  of  conversations  between 
Pettit  and  themselves.  The  letter,  therefore,  was  not 
admissible  in  contradiction  of  those  witnesses.  But, 
from  our  view  of  the  question,  it  was  proper  to  have  ad* 
mitted  in  evidence  the  letter  of  the  wife  to  the  husband. 
The  relations  existing  between  the  deceased  and  her  hus- 
band were  naturally,  and  by  the  theory  of  the  Staters 
evidence,  necessarily  the  foundation  upon  which  the 
guilt  of  the  defendant  was  to  be  determined.  While  in- 
difference, or  even  ill  treatment  by  the  husband,  does 
not  necessarily  destroy  all  the  affection*  of  the  wife  for 
him,  yet  the  degree  of  that  affection  must,  to  a  greater  or 
less  extent,  depend  upon  his  treatment  of  her.  The  re- 
lation of  husband  and  wife  is  peculiar,  in  that  all  of  the 
interests  of  life  concern  them  alike,  and  are  so  insepar- 
able from  their  thoughts  of,  and  affections  for,  eacH  other, 
that  it  can  not  be  said,  as  a  matter  of  law,  that  the 
estrangement  of  the  husband  necessarily  destroys  the  af- 
fection of  the  wife  for  him.  It  necessarily  follows  that 
the  existence  of  affection  for  him  does  not,  of  itself,  pre- 
clude ^he  loss  of  affection  by  him.  Where  the  relation 
is  the  subject  of  inquiry,  and  where  it  becomes  proper  to 
investigate  the  treatment  of  one  towards  the  other,  with 
a  view  of  determining  that  relation,  it  is  proper  to  can- 
vass the  treatment  of  the  other  towards  that  one.  The 
treatment  by  each  of  the  other  casts  a  light  into  the  oth- 
erwise dark  recesses  of  the  heart  of  each.  The  strength 
of  that  light  is  a  subject  for  the  jury,  and  may  not  be  de- 
termined as  a  question  of  law.  The  letter  of  a  wife,  with 
whose  murder  her  husband  was  charged,  though  written 
to  a  third  person,  was  held  admissible  ''to  disprove  the 
existence  of  the  motive  to  commit  the  murder,  which  the 
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testimony  for  the  State  conduced  to  establish/'  State  v. 
Leabo,  84  Mo.  168. 

In  that  case  the  letter  contained  statements  of  the 
kindness  of  the  husband.  We  are  not  required  to  hold 
that  declarations  or  letters  to  third  persons  are  admissi- 
ble, but  we  do  hold  that  communications  between  the 
husband  and  wife  are  an  index  to  the  relations  existing 
between  them.  ^ 

It  is  contended  that  the  court  further  erred  in  striking 
out  parts  of  defendant's  affidavit  on  motion  for  a  change 
of  venue  from  Tippecanoe  county.  The  action  com- 
plained of  was  in  sustaining  a  motion  by  the  prosecuting 
attorney,  and  the  matter  was  not  actually  removed  from 
the  affidavit.  The  allegations  thus  withdrawn  from  con- 
sideration related  to  a  state  of  feeling  existing  against 
the  defendant  in  Montgomery  county,  and  were  included 
in  the  affidavit  for  the  purpose  of  enabling  the  court  to 
exercise  its  discretion  as  to  what  county  the  cause  should 
be  sent  to  upon  the  change  prayed. 

It  is  first  urged  that  the  application  for  a  change  of 
venue  was  not  sworn  to  as  modified  by  the  action  of  the 
court  in  so  sustaining  said  motion,  and  that  therefore 
the  action  in  granting  the  change  was  erroneous.  The 
theoretical  alteration  of  the  affidavit  did  not  alter  the 
verification  of  the  facts  not  so  stricken  out,  nor  did  it 
vary,  change,  or  modify  the  facts  so  remaining. 

However,  in  permitting  the  change  to  be  granted 
without  asking  to  withdraw  or  amend  the  application 
was  a  waiver  of  the  charge  that  the  application  was  in- 
complete as  granted.  Secondly,  it  is  insisted  that  the 
court  erred  in  refusing  to  entertain  the  facts  so  stricken 
out,  and  to  consider  them  in  determining  what  its  dis- 
cretion as  to  the  change  of  venue  should  be.  Upon  the 
motion  the  facts  were  brought  to  the  attention  and  knowl- 
VoL.  135—27 
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pdge  of  the  court,  and,  in  passing  upon  the  application, 
we  must  presume  that  the  court  had  not  been  divested 
of  that  knowledge,  and  we  will  treat  the  ruling  upon  the 
motion  as  amounting  only  to  an  expression  of  the  court's 
unwillingness  to  be  governed  by  the  request  of  the  de- 
fendant, when  its  discretion  should  be  exercised.  Such 
statements  in  affidavits  are  not  binding  upon  the  courts, 
and,  if  they  may  be  disregarded  in  passing  upon  the  ap- 
plications, they  may  be  stricken  out  upon  motion  without 
error.  Michigan  Mutual  Life  Ins.  Co.  v.  Naugle,  130 
Ind. 79. 

The  State  offered  evidence  tending  to  show  that  the 
appellant  had  not  entertained  proper  affection  for  his 
little  daughter.  The  evidence  arose  incidentally,  and  re- 
lated to  specific  acts.  Its  admissibility  is  not  before  us. 
In  defense,  the  appellant  introduced  the  testimony  of  a 
witness,  Ollie  Reese,  that  appellant  was  kind  to  the  child. 
This  evidence,  on  motion  of  the  prosecutor,  was,  by  the 
court,  stricken  out.  This  was  not  error.  His  relations 
to  the  child  were  not  the  proper  subject  of  investigation, 
and  the  specific  acts  offered  by  the  State  could  not  be 
answered  by  general  conduct. 

There  are  other  questions  discussed,  but  having  con- 
cluded that  the  judgment  of  the  lower  court  can  not 
stand,  and  that  upon  another  trial  such  questions  will 
not  necessarily  arise,  we  do  not  consider  them. 

The  judgment  of  the  circuit  court  is  reversed,  with  in- 
structions to  grant  a  new  trial,  and  the  warden  of  the 
State's  prison  north  is  directed  to  return  the  appellant 
to  the  custody  of  the  sheriff  of  Montgomery  county. 

Filed  Oct.  19, 1893. 
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No.  17,067. 

The  Statp  v.  Bruner  et  al. 

Criminal  Late. — Indictment. — Sufficiency  of. — Conspiracy, — FcUse  Pre- 
tenses.— ^Where  an  indictment  alleged  substantially  that  A,  B,  G  and 
D  entered  into  a  conspiracy  to  cause  and  compel  a  certain  munici- 
pal corporation  to  pay  an  extortionate  and  exorbitant  sum  of  money 
for  the  construction  of  a  public  work,  by  means  of  certain  alleged 
false  pretenses,  and  thereby  to  fraudulently  obtain  from  such  cor- 
poration the  sum  of  $5,000,  the  means  for  so  obtaining  such  sum  of 
money  being  that  A  should  make  a  bid  for  a  certain  amount,  much 
above  the  reasonable  and  adequate  price  of  construction,  and  that 
B,  C  and  D  should  each  bid  above  A's  bid,  by  which  means  A  shotlld 
obtain  the  contract  for  the  work,  and  pay  B,  0  and  D  $300  each,  such 
indictment  did  not  state  a  public  offense  within  the  letter  and  spirit 
of  the  criminal  statutes  of  this  State. 

From  the  Vigo  Circuit  Court. 

A.  O.  Smith,  Attorney-General,  M.  C.  Hamill,  Prose- 
cuting Attorney,  J.  JV.  Pierce  and  /.  T.  Crandell,  for  the 
State. 

J.  Jump,  J.  E.  Lamb,  J.  C.  Davis,  C.  McNutt,  J.  0. 
McNutt,  S.  B.  Davis,  J.  C.  Robinson,  S.  M.  Reynolds,  G. 
W.  Paris  and  S.  R.  Hamill,  for  appellees. 

Dailey,  J. — ^The  defendants,  appellees  in  this  cause, 
on  July  2,  1892,  were  indicted  in  one  count,  by  the 
grand  jurors  of  Vigo  county,  on  a  charge  of  having  en- 
gaged in  a  conspiracy  to  commit  a  felony.  Relieved  of 
all  legal  verbiage,  it  charges  that  the  defendants  com- 
bined, conspired,  and  confederated  among  themselves, 
and  with  two  other  persons  therein  named,  to  cause  and 
compel  the  city  of  Terre  Haute  to  pay  an  extortionate 
and  exorbitant  sum  of  money  for  the  construction  of  a 
public  work,  by  means  of  certain  alleged  false  pretenses, 
and  thereby  to  fraudulently  obtain  from  the  said  city  the 
sum  of  $5,000.  The  means  alleged,  briefly  stated,  are  that 
the  city  had  lawfully  ordered  the  construction  of  a  sewer. 
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called  and  known  as  **The  outlet  extension  of  the  Craw- 
ford street  sewer,  from  First  street  to  the  river;"  that  all 
the  defendants,  except  Cooper,  were  contractors  in  the 
construction  of  this  class  of  municipal  works,  and  said 
Cooper  was  then  the  engineer  of  said  city;  that  pursuant 
to  said  object,  they  agreed  with  one  Jesse  Robertson,  and 
one  William  R.  Mercer,  that   the   last  named   parties 
should  prepare  and  present  a  proposal  for  the  perform- 
ance of  said  work  in  the  sum  of  $15,000,  and  the  de- 
fendants,  Bruner,  Irwin,  FuUerton  and  Kinser,  were 
each  to  prepare  and  make  bids  therefor  in  sums  in  ex- 
cess of   said  amount,   so   that   the   contract   might  be 
awarded  to  said  Robertson  and  Mercer,  and  thereupon 
the  successful  parties  agreed  and  were  to  pay  the  defend- 
ants, Bruner,  Irwin  and   FuUerton,   each   the  sum  of 
$300;  that  pursuant  to  this  conspiracy,  said  Robertson 
and  Mercer  prepared  and  submitted  to  the  common  coun- 
cil of  the  city  of  Terre  Haute,  a  proposal  to  construct  and 
complete  said  improvement  in  and  for  the  sum  of  $15,000, 
and  the  defendants,  Bruner,  Irwin,  FuUerton  and  Kin- 
ser, each  made  out  and  presented  to  said  council,  bids  in 
excess  of  said  amount,  knowing  at  the  time  that  the  rea- 
sonable  and   adequate   price   of   the   construction   and 
completion  of  said  work  would  not  exceed  the  sum  of 
$10,000;  that  all  of  said  bids  were  exorbitant,  false  an& 
fraudulent,  and  were  made  with  the  intent,  object  and 
purpose  of  obtaining  thereby,  and  by  color  and  means 
thereof,  the  sum  of  $5,000  of  the  property  and  money 
belonging  to  said  city.     On  September  24,  1892,  the  de- 
fendants  separately  moved   to   quash   the   indictment. 
This  motion  was  taken  under  advisement,   and  after- 
wards, to  wit,  on  June  17,  1893,  the  court  sustained  the 
motion,  and  discharged  the  defendants  from  any  further 
prosecution  therein,  to  which  ruling  of  the  court  the  ap- 
pellant excepted .     This  ruling  presents  the  only  ques- 
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tion  in  the  record.  The  error  assigned  is,  ''That  the 
court  below  erred  in  sustaining  the  motion  to  quash  the 
indictment  herein."  Is  the  indictment  sufficient?  It  is 
claimed  by  the  appellant  that  it  is  predicated  on  section 
2139,  R.  S.  1881,  and  that  in  connection  with  this  sec- 
tion, section  2204,  R.  S.  1881,  as  amended  by  the  acts 
of  1883,  p.  126,  is  necessarily  involved.  Section  2139, 
«iipra,  relating  to  conspiracies,  reads  as  follows:  ''Any 
person  or  persons  who  shall  unite  or  combine  with  any 
other  person  or  persons,  for  the  purpose  of  committing  a 
felony;  or  any  person  or  persons  who  shall  knowingly 
unite  with  any  other  person  or  persons,  or  body  or  asso- 
ciation or  combination  of  persons,  whose  object  is  the 
commission  of  a  felony  or  felonies,  shall,  upon  convic- 
tion thereof,  be  fined  in  any  sum  not  more  than  five 
thousand  dollars  nor  less  than  twenty-five  dollars,  and 
imprisoned  in  the  State  prison  not  more  than  fourteen 
years  nor  less  than  two  years."  The  amended  act  relat- 
ing to  false  pretenses,  acts  of  1883,  supra,  is  as  follows: 
"Whoever,  with  intent  to  defraud  another,  designedly, 
by  color  of  any  false  token  or  writing,  or  any  false  pre- 
tense, obtains  the  signature  of  any  person  to  any  written 
instrument,  or  obtains  from  any  person  any  money,  or 
the  transfer  of  any  bond,  bill,  receipt,  promissory  note, 
draft,  or  check,  or  thing  of  value,  or  whoever  sells,  or 
barters,  or  disposes  of,  or  offers  to  sell,  barter  or  dis- 
pose of,  any  transfer,  bond,  bill,  receipt,  promissory 
note,  draft,  or  check,  or  any  thing  of  value,  knowing  the 
signature  of  the  maker,  indorser,  or  guarantor  thereof  to 
have  been  obtained  by  any  false  pretense,  shall  be  im- 
prisoned in  the  State  prison  not  more  than  seven  years 
nor  less  than  one  year,  and  be  fined  in  any  sum  not 
more  than  one  thousand  dollars  nor  less  than  ten  dol- 
lars." The  appellees  urge  that  neither  of  the  statutes 
niakes  any  of  the  acts  charged  to  have  been  done  a  felony, 
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and,  also,  if  by  any  possibility  it  could  be  held  that  the 
acts  and  things  specified  are  in  violation  of  law  under 
section  2139,  supra,  and  section  2204,  supra,  as  amended 
by  the  acts  of  1883,  Elliott's  Supp.,  section  341,  yet  the 
indictment  fails^to  state  a  case  against  either  of  the  de- 
fendants.    In  other  words,  they  insist  that  the  entering 
into  a  combination  to  obtain  money,  in  the  manner  set 
out  in  the  indictment,  is  not  made  criminal  by  any  stat- 
ute of  this  State,  and  hence  can  not  constitute  a  felony, 
as  there  are  no  common  law  crimes  in  Indiana. 
.  In   Sutherland   on   Statutory   Constructions,   certain 
rules  are  declared  for  the  guidance  of  courts,  in  determ- 
ining the  sufiSciency  of  an  indictment.     Among  these 
are  the  following:     Penal  statutes,  whether  civil  or  crim- 
inal, and  especially  if  criminal,  must  be  strictly  con- 
strued.    A  liberal  construction  of  such  statutes  is  never 
permitted,  but  the  strict  letter  of  the  law,  or  such  a  plain 
and  strict   construction   as   admits   of   no  doubt,  must 
clearly  declare  an  act  criminal  before  the  person  or  per- 
sons doing  it  can  ever  be  indicted  and  placed  on  trial 
therefor.     In  order  that  an  act  may  be  held  criminal,  it 
must  be  expressly  included  in  the  words  of  the  statute. 
An  act  ''can  not,  and  ought  not,  to  be  dealt  with  as  a 
crime  unless  it  is  plainly,  and  without  doubt,  included 
in  the  language  of  the  Legislature,"  and  consideration 
of  the  mischief  of  the  old  law  which  did  not  make  the 
act  criminal,  and  the  remedy  which  the  new  might  have 
been  intended  to  apply,  is  not  enough,  if  the  act  in  ques- 
tion is  not  expressly  included  in  and  made  criminal  by 
the  language  of  the  new,  as  the  language  of  an  enact- 
ment is  not  to  be  extended,  by  construction,  so  as  to 
punish  crimes  not  clearly  embraced  in  it,  ''not  clearly 
and   intelligently  described,    or  included,    in   the  very 
words  of  the  statute,  as  well  as  manifestly  intended  by 
the  Legislature.'*     Section  348. 
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If  the  words  of  a  statute  are  capable  of  two  construc- 
tions, one  of  which  would,  while  the  other  would  not, 
make  an  act  criminal,  then  the  one  which  would  not  is 
to  be  taken  as  the  true  construction.     Section  352. 

"The  penal  law  is  intended  to  regulate  the  conduct  of 
people  of  all  grades  of  intelligence  within  the  scope  of 
responsibility.  It  is  therefore  essential  to  its  justice  and 
humanity  that  it  be  expressed  in  language  which  they 
can  easily  comprehend;  that  it  be  held  obligatory  only 
in  the  sense  in  which  all  can  and  will  understand  it. 
And  this  consideration  presses  with  increasing  weight 
according  to  the  severity  of  the  penalty.  Hence,  every 
provision  affecting  any  element  .of  a  criminal  offense  in- 
volving life  or  liberty,  is  subject  to  the  strictest  interpre- 
tation; and  every  provision  intended  for  the  benefit  of 
the  accused,  for  the  same  humane  reason,  receives  the 
most  favorable  construction. 

**The  rule  that  penal  laws  are  to  be  construed  strictly 
is  perhaps  not  much  less  old  than  construction  itself. 
It  is  founded  on  the  tenderness  of  the  law  for  the  rights 
of  individuals;  and  on  the  plain  principle  that  the  power 
of  punishment  is  vested  in  the  Legislature,  not  in  the 
judicial  department.  It  is  the  Legislature,  not  the  court, 
which  is  to  define  a  crime  and  ordain  its  punishment. 
The  intention  of  the  Legislature  is  to  be  collected  from 
the  words  they  employ.  Where  there  is  no  ambiguity 
in  the  words,  theje  is  no  room  for  construction.  The 
case  must  be  a  very  strong  one,  indeed,  which  would 
justify  a  court  in  departing  from  the  plain  meaning  of 
words,  especially  in  a  penal  act,  in  search  of  an  in- 
tention, which  the  words  themselves  did  not  suggest. 
To  determine  that  a  cause  is  within  the  intention  of  a 
statute,  its  language  must  authorize  us  to  say  so.  It 
would  be  dangerous,  indeed,  to  carry  the  principle  that 
a  case  which  is  within  the   reason  and  mischief  of   a 
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Statute  is  within  its  provisions  so  far  as  to  punish  a  crime 
not  enumerated  in  the  statute  because  of  equal  atrocity, 
or  of  a  kindred  character,  with  those  which  are  enumer- 
ated." Sutherland  on  Statutory  Constructions,  sec- 
tion 349. 

''A  penal  statuiSe  can  not  be  extended  by  implication 
or  construction.  It  can  not  be  made  to  embrace  cases 
not  within  the  letter,  though  within  the  reason  and  pol- 
icy, of  the  law.  Although  a  case  may  be  within  the 
mischief  intended  to  be  remedied  by  a  penal  act,  that 
fact  affords  no  sufficient  reason  for  construing  it  so  as  to 
extend  it  to  cases  not  within  the  correct  and  prdinary 
meaning  of  its  language.  And,  as  a  general  rule,  as 
where  a  penalty  is  affixed  by  a  statute  to  an  act  of  omis- 
sion, such  penalty  is  the  only  punishment  or  loss  incur- 
red by  the  guilty  party.  To  constitute  the  offense,  the 
act  must  be  both  within  the  letter  and  spirit  of  the  law 
defining  it.  Penal  statutes  can  never  be  extended  by 
mere  implication  to  either  persons  or  things  not  ex- 
pressly brought  within  their  terms." 

Abbott,  J.,  said:  ''It  would  be  extremely  wrong  that 
a  man  should,  by  a  long  train  of  conclusions,  be  reasoned 
into  a  penalty  when  the  express  words  of  an  act  of  par- 
liament do  not  authorize  it. "  Sutherland  on  Statutory 
Constructions,  section  350. 

It  seems  to  be  conceded,  by  the  appellant  and  appellees, 
that  the  words,  "Whoever,  with  intent  to  defraud  an- 
other/' in  amended  section  341,  supra,  include  the 
doing  of  any  of  the  acts  or  things  thereinafter  mentioned 
with  the  intent  to  defraud  a  city  or  other  public  corpora- 
tion, because  the  word  ''whoever"  clearly  refers  to  a  per- 
son or  persons,  and  the  word  "another,"  also  refers  to  a 
person  or  persons,  hence  in  the  absence  of  a  statute  on 
the  subject,  under  the  rule  long  established  and  well  set- 
tled, a  city,  as  an  artificial  person,  is  included. 
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It  is  also  true  that  in  an  indictment  for  a  conspiracy 
to  obtain  money  by  false  pretenses,  it  is  not  necessary  to 
show,  that  the  money, was  actually  obtained;  that  the 
crime  of  obtaining  money  by  false  pretenses  was  actually 
consummated.  It  is  enough  that  a  conspiracy  to  so  ob- 
tain it  actually  existed. 

It  is  not  disputed,  by  counsel  on  either  side,  that  the 
<;rime  of  conspiracy  to  obtain  money  by  means  of  false 
pretenses  is  a  distinct  one  from  that  of  obtaining  money 
by  such  pretenses.  We  need  not,  therefore,  occupy  any 
space  in  attempting  to  define  the  difference  between  the 
two  offenses. 

It  is  the  law  that  the  entering  into  a  combination  and 
conspiracy,  by  means  of  such  bids,  to  obtain  such  a  con- 
tract and  money  under  it,  would  constitute  an  act  so 
morally  reprehensible  that  a  party  letting  a  contract 
thereunder  might  ignore  it  and  refuse  to  be  bound  by  it, 
on  the  ground  that  it  was  obtained  illegally  by  sup- 
pressing competition;  and  a  contract  so  acquired  could 
not  be  enforced  in  a  civil  suit,  but  it  is  not  all  contracts 
which  are  forbidden  in  morals  that  are  made  the  basis 
of  criminal  prosecutions.  It  is  only  when  our  Legisla- 
ture so  enacts,  that  they  can  or  do  constitute  felonies. 

The  case  of  People,  etc.,  v.  Olson,  39  N.  Y.  St.  Rep^ 
295,  cited  by  appellant  as  analogous  to  the  one  under 
<;onsideration  differs,  in  many  essential  particulars,  from 
this  and  is  based  upon  an  entirely  different  statute.  It 
was  alleged  in  that  indictment,  among  other  things,  that 
part  of  the  agreement  of  the  conspirators  was  to  prevent 
Any  other  person  from  bidding  on  the  work,  while  in  this 
case  the  indictment  fails  to  charge  anything  of  the  kind, 
and  from  aught  that  appears  others  were  at  liberty  to,  and 
did,  bid  at  the  letting,  which   was  open  to  the  entire 

public. 

The  case  cited  was  drawn  under  subdivision  4,  of  sec- 
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tion  168,  of  the  penal  code  of  New  York,  which  reads 
substantially  as  follows:  ''If  two  or  more  persons  shall 
conspire  *  *  *  to  cheat  and  defraud  any  person  of 
any  property  by  any  means  which  are  in  themselves 
criminal,  or  to  cheat  and  defraud  any  person  of  any 
property  by  any  means  which,  if  executed,  would  amount 
to  a  cheat,"  etc. 

It  was  not  claimed  by  the  people  that  the  agreement 
and  overt  acts  charged  made  a  case  of  conspiracy,  with 
intent  to  obtain  money  by  means  of  false  pretenses,  but 
simply  that  it  charged  an  agreement  and  acts,  which  at 
common  law  amounted  to  an  attempt  to  cheat,  and  that 
compact  and  attempt  having  been  made  criminal  by  the 
statute,  the  indictment  was  sufficient.  Such  would  be  the 
ruling  in  this  court  if  we  were  possessed  of  a  similar 
statute  to  guide  us. 

Our  law-makers,  in  their  wisdom,  have  provided  us 
no  such  act,  and  we  think  the  court  did  not  err  in  sus- 
taining the  motion  to  quash  the  indictment. 

Judgment  affirmed. 

Filed  Nov.  2, 1893. 


No.  16,369. 

{J5  *^      The  Lake  Erie  and  Western  Railroad  Company  v. 
**•  ^*  Young  et  al. 

Injunction. — Sufficiency  of  Complaint. — Watercourse. — Culvert. — Em- 
.  bankments. — Bailroad. — In  an  action  by  way  of  injanction  to  restrain 
a  railroad  company  from  constructing  a  stone  arch  culvert  over  a  cer- 
tain watercourse  along  its  right  of  way  and  from  constructing  banks 
of  earth  on  each  side  of  such  culvert,  leaving  no  other  means  for  the 
escape  of  water  flowing  in  said  stream  save  through  said  cuivert, 
the  complaint  is  sufficient,  which  shows  that  the  culvert  would  be 
insufficient  as  a  passage  way  of  the  water  in  said  stream  during  or- 
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dinaiy  or  heavy  rainfalls,  caasing  the  water  to  be  dammed  up  and  to 
overflow  lands,  destroying  crops  and  fences,  and  that  such  damage 
will  be  continuous  from  year  to  year,  and  that  if  such  culvert  and  em- 
bankment should  be  so  constructed,  plaintiffs  would  be  compelled, 
in  order  to  recover  from  defendant  compensation  for  the  damage 
thus  sustained,  to  bring  numerous  suits  against  the  company. 
Same. — Bestraining  Order, — Modification  of. — A  temporary  restraining 
order  may  be  so  modified  as  to  protect  the  rights  of  all  the  parties 
affected  thereby. 

From  the  Madison  Circuit  Court. 

J.  W.  Lovett,  S.  M.  Keltner,  F.  S.  Foote  and  W.  E. 
Hackedom,  for  appellant. 
E,  E.  Hendee^  for  appellees. 

Howard,  J — The  appellant's  railroad  extends  along 
its  right  of  way  through  the  lands  of  appellees,  crossing 
Lilly  creek,  a  natural  stream  of  water,  on  trestle  work 
about  thirty  feet  high  and  three  hundred  and  twenty  feet 
long. 

Appellant  being  about  to  fill  up  this  trestle  work  with 
earth,  except  a  space  to  be  occupied  by  a  stone  arch  or 
culvert  with  an  opening  twelve  feet  wide  and  ten  feet 
and  five  inches  high  in  the  arch,  appellees  brought  suit 
to  enjoin  the  work,  claiming  that  the  arch  would  be  in- 
suflBcient  for  the  passage  of  the  waters  of  Lilly  creek,  and 
that  great,  continuous,  and  irreparable  injury  would  be 
done  appellees  by  so  impeding  the  flow  of  the  waters. 

A  temporary  restraining  order  was  granted  appellees 
on  their  petition. 

A  motion  to  dissolve  this  order  was  overruled,  as  was 
also  a  demurrer  to  the  complaint. 

The  appellant  answered  by  way  of  a  plea  in  confession 
and  avoidance,  and  also  by  a  general  denial. 

A  demurrer  to  the  special  paragraph  of  answer  having 
been  overruled,  the  appellees  replied  by  a  general  denial. 

A  motion  by  appellant  objecting  to  the  trial  of  the 
cause  by  a  jury,  or  to  the  submission  to  a  jury  of  any 
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question  of  fact  involved  in  the  issues^  was  overruled  by 
the  court. 

A  jury  having  been  impanelled,  the  court,  of  its  own 
motion,  submitted  certain  interrogatories  to  the  jury  to 
find  the  facts  for  the  information  of  the  court.  The  jury 
returned  their  answers  to  the  interrogatories  as  follows: — 

''1.  Will  the  culvert  constructed  by  the  defendant  be 
sufficient  to  pass  the  water  during  the  rainy  seasons  of 
the  year,  in  times  of  ordinarily  heavy  rainfalls?  Ans. 
No.  Francis  Watkins,  Foreman. 

"2.  If  you  say  no  to  question  No.  1,  state  what  injury, 
if  any,  will  be  done  to  the  lands  of  the  plaintiffs;  state 
fully  the  character  and  extent  of  such  injury.  Ans. 
That  by  the  further  backing  up  of  the  water  on  said 
lands,  the  plaintiffs'  said  lands  will  be  damaged,  their 
fences  will  be  destroyed,  and  the  other  improvements 
upon  said  real  estate  will  be  injured  by  the  water  thereon, 
and  their  growing  crops  will  be  drowned  out.  Plaintiffs 
will  receive  great  and  irreparable  injury,  of  such  as  we 
can  not  estimate  in  dollars  and  cents,  and  that  the  dam- 
ages thereon  will  be  continuous  from  year  to  year. 

''Francis  Watkins,  Foreman." 

Pending  the  finding  and  decision  of  the  court,  the 
restraining  order  was  so  modified  as  to  permit  the  filling 
up  of  the  trestle  work  with  earth,  except  that,  in  addi- 
tion to  the  culvert,  another  opening,  not  less  than  fifteen 
feet  in  width  on  the  bottom,  at  the  natural  level,  should 
be  left  free  of  earth. 

The  court,  at  the  request  of  the  appellant,  made  its 
finding  of  facts  and  conclusions  of  law  thereon,  finding 
the  facts  in  favor  of  the  appellees,  and  found,  as  con- 
clusions of  law  upon  the  facts  found,  that  the  appellees 
''are  entitled  to  have  the  injunction  and  restraining  or- 
der hereinbefore  granted  and  modified,  made  perpetual." 

A  decree  was  entered  in  accordance  with  the  finding. 
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The  errors  assigned  and  discussed  by  counsel  have 
reference  to  the  sufficiency  of  the  complaint,  and  to  the 
finding  of  facts  and  conclusions  of  law. 

The  appellant  contends  that  the  complaint  shows  that 
a  right  of  action  had  not  accrued,  and,  therefore,  that  a 
demurrer  to  it  should  have  been  sustained.  We  think 
that  counsel  have  misapprehended  the  nature  of  the 
complaint.  This  is  not  an  action  for  damages  simply, 
but  a  suit  for  injunction  to  prevent  threatened  dam- 
ages. 

The  case  of  Sherlock  v.  Louisville,  etc.,  R.  W.  Co.,  115 
Ind.  22,  upon  which  appellant  relies,  was  an  action 
seeking  various  forms  of  relief  for  injury  to  land, 
amongst  them  being  damages  for  overflow  of  the  land 
caused  by  a  defective  construction  of  the  defendant's 
railroad  bridge.  It  was  said  in  that  case:  *'That  the 
right  of  the  plaintiff  was  to  have  his  land  free  from  the 
overflow,  and  to  recover  the  damages  resulting  there- 
from; and  that  the  wrong  of  the  railway  company  was 
the  negligent  construction  and  maintenance  of  the 
bridge.*'  And  the  court  held  that  it  was  not  shown  in 
the  answer  that  the  railroad  company  had  a  prescriptive 
right  to  flood  the  plaintiff's  land,  or  that  he  had  any 
knowledge  that  the  bridge  would  flood  the  land,  or  ac- 
quiesced in  such  flooding.  It  did  not  therefore  appear 
that  the  action  was  not  brought  in  good  time,  and  the 
answer  of  the  company  was  held  bad.  In  so  far  as  that 
case  has  any  bearing  upon  the  case  before  us,  we  think 
it  is  against  the  contention  of  the  appellant. 

The  material  averments  of  the  complaint,  so  far  as 
they  need  be  set  out  here,  are:  That  the  defendant  is 
the  owner  of  and  operating  a  railroad  which  runs  over  and 
through  plaintiff's  lands,  where  it  crosses  a  natural 
stream  of  water  known  as  Lilly  creek,  along  which 
stream  there  flows  a  large  amount  of  water  during  the 
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seasons  of  the  year  when  there  is  the  most  rainfall;  that 
when  said  railroad  was  constructed  in  1875,  it  was  built 
across  said  stream  on  said  land  on  trestle  work,  about 
thirty  feet  high,  the  trestles  being  fifteen  feet  apart,  and 
extending  out  on  each  side  of  said  stream  until  the  en- 
tire bridge  of  trestle  work  was  three  hundred  and  twenty 
feet  long,  thus  leaving  full  and  free  opening  for  all  the 
water  coming  down  said  stre&m;  that  the  amount  of 
water  coming  down  said  stream  in  times  of  heavy  rain- 
fall, and  during  the  wet  seasons  of  the  year,  is  such  that 
the  high  water  mark  on  said  trestle  work  bridge  is  ten 
feet  above  ground,  and  extends  to  a  width  of  the  entire 
length  of  said  trestle  work,  and  ranging  in  depth  from 
five  to  ten  feet,  and  that  it  is  not,  and  has  not,  been  un- 
usual for  the  water  during  the  rainy  season  to  run  that 
high;  that  the  defendant,  at  the  commencement  of  this 
suit,  had  adopted  plans  for,  and  commenced  to  construct, 
a  stone  arch  culvert  for  said  stream,  under  said  railroad, 
with  an  opening  twelve  feet  wide  and  ten  feet  five  inches 
high  in  the  arch,  and  to  fill  all  the  space  then  and  now 
occupied  by  said  trestle  work  with  a  bank  of  earth,  so 
that  no  opening  would  remain  for  the  water  coming  down 
the  stream  save  and  except  that  of  said  stone  arch  cul- 
vert; that  since  the  commencement  of  this  suit  said  cul- 
vert has  been  constructed,  as  aforesaid;  that  said  de- 
fendant is  now  proceeding  to,  and  is  about  to,  fill  up  the 
intervening  space  under  and  along  said  railroad  track 
where  the  trestle  work  now  is,  with  an  earth  embank- 
ment, entirely  closing  up  the  passage  way  for  the  water, 
save  and  except  said  stone  arch  culvert;  that  during  the 
rainy  seasons  of  the  year,  in  the  fall,  winter,  and  spring, 
and  during  the  times  of  ordinary  rain  falls,  especially  in 
times  of  heavy  rain  falls,  the  water  flows,  and.  will  flow, 
down  said  stream  in  such  amounts  that  said  stone  arqh 
culvert  will  be  wholly  insufficient  to  carry  away  said 
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water  under  said  railroad;  and  by  reason  of  the  con- 
struction of  said  culvert  and  the  filling  in  of  the  em- 
bankment, the  water  coming  down  the  stream  will  be 
impeded  in  its  flow,  dammed  up  and  backed  upon  the 
lands  of  the  plaintiffs;  that  said  lands  are  all  farming 
lands,  subject  to  cultivation  in  annual  crops,  and  to  pas- 
ture, and  as  such  are  used  by  plaintiffs,  and  that  there 
are  situated  on  said  lands  fences  and  other  improvements 
necessary  in  the  use  and  occupancy  of  said  real  estate; 
that  by  the  backing  up  of  the  water  as  aforesaid  on  laid 
lands,  the  plaintiffs'  said  lands  will  be  damaged,  their 
fences  will  be  destroyed,  and  other  improvements  upon 
said  real  estate  will  be  injured  by  the  water  thereon,  and 
their  growing  and  annual  crops  will  be  drowned  out,  in- 
jured and  prevented  from  growing,  and  their  grass  lands 
thereon  will  be  wholly  unfit  for  use;  and  by  reason  of 
the  facts  aforesaid  the  plaintiffs  will  receive  great  and 
irreparable  injury,  of  such  character  as  can  not  be  esti- 
mated and  measured  in  money  damages,  and  that  the 
damage  will  be  continuous  from  year  to  year,  and  that 
plaintiffs  would  be  compelled,  in  order  to  recover  from 
defendant  compensation  for  the  damage  thus  sustained, 
to  bring  numerous  suits  against  defendant. 

We  think  this  complaint   was  sufficient  for  the  re-) 
straining  order  priayed  for  to  prevent  the  threatened  in- 
jury. 

In  High  on  Injunction,  section  12,  it  is  laid  down  as 
a  general  rule  that  whenever  the  rights  of  a  party  ag- 
grieved can  not  be  protected  or  enforced  in  the  ordinary 
course  of  proceedings  at  law,  except  by  numerous  and 
expensive  suits,  a  court  of  equity  may  properly  interpose 
and  afford  relief  by  injunction. 

In  section  23,  of  the  same  work,  the  author  says  that 
the  appropriate  function- of  the  writ  of  injunction  is  to 
afford  preventive  relief  only,  and  not  to  correct  injuries 
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which  have  already  been  committed.  It  is  for  the  pre- 
vention of  a  future  injury  actually  threatened,  and  to 
prevent  the  perpetration  of  a  legal  wrong  for  which  no 
adequate  remedy  can  be  had  in  damages. 

In  the  case  of  the  Mohawk  Bridge  Co.  v.  Utica,  etc., 
Co.^Q  Paige,  554, Chancellor  Walworth  said:  "If  the  mag- 
nitude of  the  injury  to  be  dreaded  is  great,  and  the  risk  so 
imminent  that  no  prudent  person  would  think  of  incurring 
it,  the  court  will  not  refuse  its  aid  for  the  protection  of 
the  Complainant's  rights,  by  injunction,  on  the  ground 
that  there  is  a  bare  possibility  that  the  anticipated  in- 
jury from  the  noxious  erection  may  not  happen." 

The  erection  of  a  mill  dam,  as  said  in  High  on  In- 
junction, section  839,  in  such  a  manner  that  the  inunda- 
tion caused  by  the  back  flowage  of  the  water  lessens  the 
value  of  complainant's  land,  destroys  his  timber  and 
imperils  the  health  of  the  neighborhood,  will  be  en- 
joined. 

In  Stone  v.  Roacommon  Lumber  Co.,  59  Mich.  24,  it 
was  held,  that  injunction  would  lie  to  prevent  the  flood- 
ing of  the  plaintiff's  land,  if  it  appeared  that  the  threat- 
ened injury  were  of  a  character  to  render  the  property 
comparatively  worthless  for  the  purposes  to  which  it  was 
best  adapted,  and  for  which  it  was  intended  by  the  owner, 
without  regard  to  the  amount  of  the  immediate  damage 
sustained;  that  the  fact  that  annual  freshets  in  some  de- 
gree impeded  the  growth  of  hay  on  the  land  would  not 
relieve  the  defendant  from  liability  for  erecting  a  dam  in 
such  a  manner  as  to  flood  such  land,  thereby  destroying 
its  value  for  the  purposes  to  which  it  was  best  adapted; 
that  a  person  will  not  be  allowed  to  destroy  the  property 
of  another  by  a  series  of  threatened  trespasses,  and  then 
remit  him  to  his  remedy  at  law  to  recover  damages  sus- 
tained, but  equity  will  interfere  to  enjoin  the  threatened 
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injury  at  any  period  of  its  perpetration,  and  thus  prevent 
a  multiplicity  of  suits. 

Bemia  v.  Upham,  13  Pickering  (30  Mass.),  169,  was 
a  case  where  an  injunction  was  sought  to  prevent  the 
keeping  up  of  a  mill  dam,  which  set  back  the  water  so 
as  to  overflow  the  plaintiff's  dam  higher  up.  It  was  ad- 
mitted by  the  defendant  in  that  case  that  the  grievance 
complained  of  was  a  nuisance,  but  it  was  objected  that 
there  was  an  adequate  and  complete  remedy  at  law.  The 
court  held  that  a  decree  in  equity  was  the  only  sufficient 
remedy,  inasmuch  as  such  decree  could  extend  to  all 
parties  having  an  interest,  and  bind  them  effectually  for- 
ever; that,  instead  of  requiring  an  entire  prostration  of 
the  nuisance,  the  decree  might  be  modified  and  adapted 
to  the  just  rights  of  the  parties.  It  might  order  an  abate- 
ment in  part,  determine,  the  height  to  which  the  dam 
might  be  kept,  the  terms  on  which  it  might  be  kept  up, 
the  mode  of  using  the  water,  and  other  incidents. 

So,  in  the  case  before  us,  the  restraining  order  forbid- 
ding the  filling  up  of  the  trestlework  with  earth  might 
be,  and,  in  fact,  was,  so  modified  that  the  appellant 
might  be  allowed  to  fill  up  the  whole  space  except  that 
occupied  by  the  culvert,  and  an  additional  space  of 
fifteen  feet,  and  thus  adapt  the  decree  to  the  just  rights 
of  the  parties,  giving  to  the  appellees  all  the  relief  neces- 
sary to  allow  the  floods  to  escape  readily,  and  so  protect 
their  land  from  the  overflow,  and  at  the  same  time  en- 
able the  appellant,  with  the  least  inconvenience,  to  put 
its  road  in  good  condition. 

We  think  the  relief  by  injunction  was  the  only  ad- 
equate and  complete  remedy,  and  that  the  complaint  is 
good  for  that  purpose.  McGoldrick  v.  Slevin,  43  Ind. 
522;  Clark  v.  Jeffersonville,  etc.,  R.  R,  Co.,  44  Ind.  248; 
Cox  V.  Louisville,  etc.,  R.  R,  Co.,  48  Ind.  178;  Owen  v. 
Vol.  135—28 
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Phillips,  73  Ind.  284;  Patoka  Township  v.  Hopki'M^  131 
Ind.  142;  Wilmarth  v.  Woodcock,  58  Mich.  482;  (?.  if., 
etc.y  R.  W.  Go.  V.  Tait,  63  Tex.  223;  Moore  v.  Chi- 
cago,  etc.,  R.  W.  Co.,  75  Iowa,  263;  10  Am.  and  Eng. 
Encyc.  of  Law,  835,  843,  977. 

Under  the  assignment  of  error,  that  the  court  erred  in 
its  finding  of  facts  and  conclusions  of  law,  counsel  argue 
only  that  the  evidence  does  not  sustain  the  finding.  The 
record  shows  that  there  was  ample  evidence  in  support 
of  the  allegations  of  the  complaint  and  the  findings  of 
the  court.  Under  numerous  decisions,  this  is  sufficient, 
even  though  there  were  certain  computations  offered  in 
evidence  to  show  that  the  culvert  might  carry  the  water. 
For  such  conflict  of  testimony,  if  it  be  such,  we  can  not 
disturb  the  findings.  The  court  seems  to  have  arrived  at 
a  just  and  equitable  adjustment  of  the  rights  of  both 
parties. 

The  judgment  is  affirmed. 

FHed  Nov.  10, 1893. 


No.  16,379. 

Green  v.  Sinker,  Davis  &  Company,  j 

Contract. — CondiHonal    Sale. —  Title. — Purchase-Money » — Hire.— Be-  { 

plevin. — Promissory  Note. — Chattel  Mortgage. — Collateral  Security.—  \ 

G.  ordered  certain  machinery  from  S.,  D.  &  Co.,  and  executed  there-  J 

for,  as  representing  the  consideration,  in  addition  to  |100  paid  ^ 

thereon,  three  promissory  notes,  maturing  at  dififerent  dates,  for  * 

$200  each,  it  being  provided  in  the  order  for  the  machinery  that  in  J 

default  of  the  payment  of  any  of  such  notes,  S.,  D.  &  Co.  could  take 
possession  of  and  .remove  said  machinery,  without  legal  proceeding, 
and,  in  such  event,  all  payments  made  on  such  machinery  should 
be  deemed  applied  by  S.,  D.  &  Co.  as  the  hire  of  the  machinery; 
and  it  was  further  provided  in  the  order  that  G.  was  to  acquire  no 
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title  whatever  to  the  machinery  until  he  should  pay  the  three  notes. 
The  three  notes  having  matured,  and  only  forty  dollars  having  been 
paid  thereon,  S.,  D.  &  Co.  were  pressing  for  payment ;  and,  to  obtain 
an  extension  of  time  in  which  to  make  such  payments,  it  was  agreed 
between  S.,  D.  &  Go.  and  G.,  that  G.  should  execute  a  note  of  |200, 
secured  by  chattel  mortgage,  to  be  held  as  additional,  security  for  ' 
the  three  notes  previously  executed,  and  that  if  such  note  should  be 
paid,  it  would'  be  a  credit  upon  the  debt,  and  that  as  consideration 
for  such  additional  security,  S.,  D.  &  Co.  would  extend  the  time  of 
payment  of  the  three  notes.  The  time  of  such  extension  having  ex- 
pired, and  no  further  payments  having  been  made,  S.,  D.  &  Co.  took 
the  machinery  by  replevin,  and  sodght  to  collect  the  note  and  mort- 
gage given  as  collateral  security,  having  surrendered  the  three  notes 
representing  the  purchase  price  of  the  machinery. 

Held,  that  as  the  note  and  mortgage  were  given  as  collateral  security' 
for  the  purchase-money  represented  by  the  three  notes,  S.,  D.  & 
Co.  could  not  disaffirm  the  sale  and  retake  the  machinery,  and  also 
enforce  collection  of  unpaid  purchase-money. 

Held,  also,  that  the  new  contract,  relating  to  extension  of  time  and 
collateral  security,  did  not  give  to  the  vendors  any  new  rights,  nor 
did  it  furnish  a  basis  for  a  claim  for  hire  beyond  the  amount  paid  as 
a  part  of  the  purchase-money,  as  provided  in  the  order ;  the  disaf- 
firmance of  the  sale  having  operated  as  a  discharge  of  the  original 
debt,  and,  also,  of  its  collateral  security. 

From  the  Marion  Superior  Court. 

N.  Morris,  L.  Newberger,  J.  B,  Curtis,  W.  Fertig  and 
H.  J.  Alexander,  for  appellant. 
L.  M.  Harvey,  for  appellee. 

Hackney,  J. — ^The  only  question  presented  by  the  ar- 
gument of  counsel  in  this  case  arises  upon  the  special 
finding  of  facts  by  the  trial  court. 

From  that  finding,  we  learn  that  in  May,  1884,  the 
appellant  ordered  from  the  appellees  certain  machinery, 
which  was  to  be  taken  by  the  appellant,  but  to  which  he 
was  to  acquire  no  title  whatever  until  he  should  pay  the 
three  notes,  for  two  hundred  dollars  each,  executed  by 
him  concurrently  with  the  execution  of  said  order,  said 
notes  being  payable  September  19,  1884;  January  19, 
1885,  and  May  19,  1885,  respectively.     By  said  order, 
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it  was  further  provided  that  in  default  of  the  payment  of 
any  one  or  more  of  such  notes,  said  Sinker,  Davis  &  Co. 
could  take  possession  of  and  remove  said  machinery, 
without  legal  proceedings,  and  that  the  one  hundred  dol- 
lars cash,  paid  at  the  time  of  the  execution  of  the  order, 
together  with  any  sums  thereafter  paid  on  said  three 
notes,  less  than  the  full  amount  thereof,  should  be 
deemed  and  applied,  by  Sinker,  Davis  &  Co.,  as  the  hire 
of  the  machinery. 

On  the  note  first  maturing,  the  appellant  paid  forty 
dollars,  and  no  further  sums  were  ever  paid.  On  the 
23d  day  of  May,  1885,  Sinker,  Davis  &  Co.  were  press- 
ing for  payment,  and  Green  was  seeking  an  extension  of 
time,  which  could  not  be  obtained  unless  he  would  give 
additional  security,  for  the  reason,  as  then  stated,  that 
the  machinery  had  ceased  to  be  suflEicient  security  for  the 
notes.     It  was  thereupon  agreed  that  the  appellees  would 

m 

give  three  months  additional  time,  and  that  Green  would 
execute  to  Sinker,  Davis  &  Co.  a  note  for  two  hundred 
dollars,  with  interest,  and  secure  the  same  by  chattel 
mortgage  of  certain  horses,  wagon,  and  harness,  said  note 
*'to  be  held  simply  as  additional  security  for  the  three 
notes"  so  previously  executed,  and  if  said  note  should 
be  paid,  it  would  be  a  credit  upon  the  debt,  but,  if  not 
paid,  the  same,  with  said  mortgage,  might  be  enforced. 
In  pursuance  of  such  agreement,  the  note  and  mortgage 
were  executed,  and  Green  continued  in  possession  of  the 
machinery  until  December  25, 1885,  when  Sinker,  Davis 
&  Co.  took  the  same  in  replevin,  under  the  condition  in 
said  order,  and  surrendered  to  Green  said  three  notes 
representing  the  agreed  purchase  price  of  said  machinery. 
Prior  to  such  surrender,  however,  the  appellees  had  in- 
stituted this  suit  upon  said  note  and  chattel  mortgage  of 
May  23,  1885. 
The  conclusions  of  law  were  in  favor  of  the  appellees. 
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and  one  of  such  conclusions  was  that  the  note  in  suit 
was  not  rescinded  or  discharged  by  the  retaking  of  said 
machinery. 

The  effect  of  *the  findings,  as  insisted  by  the  appellant, 
is  that  the  note  and  mortgage  in  suit  were  not  upon  a 
consideration  independent  of  the  original  debt,  but  were 
executed  as  a  security  for,  and  collateral  to,  the  original 
debt,  though  their  execution  was  induced  by  the  promise 
of  forbearance  upon  the  original  debt,  and  that  the  re- 
taking of  the  machinery  by  the  appellees,  under  the  con- 
dition broken,  was  a  discharge  of  the  original  debt,  and 
ipso  facto,  a  discharge  of  the  obligations  sued  on.  On 
behalf  of  the  appellees,  it  is  contended  that  the  note  and 
mortgage  were  upon  considerations  entirely  independent 
of  the  original  debt,  namely,  the  forbearance  of  three 
months  upon  the  original  debt  and  to  supply  the  de- 
ficiency in  security  for  the  original  debt,  which  had 
arisen  by  the  depreciation  of  the  machinery  from  its  use 
by  the  appellant. 

The  findings  involve  questions  of  the  rental  values  of 
the  machinery  and  of  breaches  of  implied  warranty  as  to 
the  quality  and  fitness  of  the  machinery,  but  these  are 
not  presented  in  the  argument  as  controlling  questions 
before  this  court. 

If  the  contention  of  the  appellee  finds  support  in  the 
record,  the  conclusion  of  law  upon  the  findings  of  the 
lower  court  is  upheld  by  the  case  of  Sinker,  Davis  &  Co, 
V.  Oreeriy  113  Ind.  264,  involving  the  note  and  mortgage 
now  in  question  before  us.  In  that  case,  this  court  con- 
strued the  special  findings  of  the  Hamilton  Circuit  Court 
as  disclosing  the  fact  that  the  note  in  suit  was  executed 
"in  consideration  of  the  appellants'  (now  appellees) 
promise  to  extend  the  time  of  payment"  of  the  original 
debt,  which  consideration,  it  was  held,  was  valuable. 
However,  it  was  said,  "the  finding  is  meager,  defective 
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and  unsatisfactory,  and  an  inspection  of  the  record  con- 
vinces us  that  to  pronounce  judgment  upon  it  would  de- 
feat justice,"  and  a  new  trial  was  ordered. 

Since  the  case  was  certified  back  to  the  Hamilton  Cir- 
cuit Court,  the  venue  has  been  changed  to  the  Marion 
Superior  Court,  and  an  additional  answer  has  been  filed, 
alleging  that  the  only  consideration  for  the  note  in  suit 
was  as  additional  security  for  the  original  notes,  which 
notes  had  been  surrendered  and  the  original  debt  can- 
celled, by  the  adoption  and  enforcement  of  the  condition 
in  the  agreement  of  sale. 

We  now  have  a  different  finding  for  consideration, 
based  upon  additional  issues,  and  it  remains  for  us  to 
construe  this  finding  and  apply  the  principles  of  law  ap- 
plicable to  it. 

If  the  note  and  mortgage  in  suit  were  to  ''be  held 
simply  as  additional  security  for  the  three  notes  before 
executed,"  the  conclusion  is  irresistible  that  neither  the 
forbearance,  the  hire  of  the  machinery,  nor  the  deprecia- 
tion in  value  of  the  machinery  formed  any  part  of  the 
consideration  for  said  note.  The  measure  of  the  vendor's 
rights,  under  the  contract,  as  stated  in  the  order,  was  to 
enforce  the  payment  of  the  three  notes  or  retake  the  ma- 
chinery and  apply  any  sum  paid  by  the  vendee  as  hire 
for  the  machinery. 

We  need  not  consider  whether  they  could  treat  the 
conditional  sale  as  a  mortgage,  under  which  they  could 
proceed  to  collect  the  agreed  purchase  price- 
It  is  suflScient  that  .we  find  they  did  not  do  so.  They 
exercised  the  option  to  retake  the  machinery  and  sur- 
render the  notes  given  to  represent  the  consideration  for 
the  sale.  By  doing  so,  and  by  applying  the  one  hun- 
dred and  forty  dollars  received  to  the  hire,  they  did  that 
which  filled  the  measure  of  their  rights  under  tie  con- 
tract. 
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As  intimated  in  Sinker,  Davis  &  Co,  y.  Green,  supra, 
they  could  not  retake  the  machinery  and  enforce  collec- 
tion of  the  unpaid  purchase-money. 

Did  the  new  contract,  the  note  and  mortgage,  give  to 
the  vendors  any  new  rights,  and  if  it  did,  what  were 
they?  It  did  not  furnish  the  basis  for  a  claim  for  hire 
beyond  the  one  hundred  and  forty  dollars,  nor  did  it 
represent  the  depreciation  in  value  of  the  machinery, 
for,  by  the  facts  found,  these  were  not  of  the  considera- 
tion  for  the  note.  While  not  strictly  collateral  security, 
they  were  so  far  in  the  nature  of  collateral  security*  that 
they  did  not  partake  of  the  consideration  supporting  the 
original  debt,  but  they  gave,  to  the  extent  of  two  hun- 
dred dollars,  a  lien  on  the  team,  to  '*be  held  simply  as 
additional  security  for  the  three  notes." 

The  disaffirmance  of  the  sale  by  the  vendors  could  not 
enlarge  the  character  of  this  note  and  mortgage,  what- 
ever may  be  said  of  the  effect  of  an  affirmance  of  the  sale. 
No  reason  has  occurred  to  us,  and  none  has  been  sug- 
gested, why  the  vendors  could  justly  disaffirm  the  sale 
and  claim  to  enforce  the  collection  of  the  purchase- 
money,  and  we  are  at  a  loss  to  see  why  the  note  and 
mortgage  should  not  be  treated  as  a  mere  collateral  se- 
curity, which,  upon  the  discharge  of  the  original  debt, 
either  by  its  payment  or  the  disaffirmance  of  the  sale, 
would  discharge  such  collateral  security.  Such  is  the 
rule  with  relation  to  ordinary  collateral  securities,  and 
the  ends  of  justice  would  seem  to  support  that  rule  in  its 
application  here.  See  Colebrooke  on  Collateral  Securities, 
section  129,  and  the  numerous  cases  there  cited. 

Under  the  contract,  the  vendors  had  a  choice  of  rem- 
edies, and  if  they  have  chosen  unwisely  we  can  not  re- 
lieve them.  We  think,  therefore,  that  the  superior  court, 
in  general  term,  erred  in  affirming  the  judgment  of  the 
superior  court  in  special  term,  and  the  judgment  is  re- 
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versed,  with  instructions  to  the  court  below  to  direct  a 
restatement  of  its  conclusions  of  law,  and  that  such 
conclusions  of  law  be  restated  in  accordance  with  the 
conclusion  herein. 

Filed  Nov.  24,  1893. 


No.  16,377. 

i35~4^|  Gurley  et  al.  v.  Pabk. 

140    280| 

Will. — Evidence, — Sanity. — In  an  action  contestinK  the  validity  ol  a 
will,  alleging  anBoundness  of  mind,  testimony  relating  to  the  acts, 
condact  and  language  of  the  testatrix,  in  court,  prior  to  her  death, 
is  admissible  as  bearing  upon  the  question  of  sanity. 

Sams. — Evidence. — Beaeonableness  of  Will. — Family  Connections.— Prop- 
erty.— In  such  case,  the  fact  that  the  testatrix  disinherited  her  only 
child,  that  he  was  needy  and  with  a  young  family,  are  circumstances 
which  may  be  considered  in  determining  the  question  of  sanity,  the 
reasonableness  of  the  will,  the  testatrix's  family  connections,  and 
her  property,  being  proper  subjects  of  inquiry. 

Same. —  Witness. — Privileged  Communications, — Physician  and  Patient, — 
Attorney  and  Client. — Where  a  physician  is  present,  in  his  profes- 
sional capacity,  when  a  testator  makes  his  will,  knowledge  and  in- 
formation obtained  then  and  there  as  to  the  sanity  of  the  testator  is 
privileged,  and  can  not  be  brought  in  evidence,  unless  such  privilege 
is  waived ;  and  the  same  is  true  of  communications  to  the  attorney 
who  drew  the  will. 

Vkedict. — Sustained  by  the  Evidence.— TheX  the  verdict  is  sustained  by 
the  evidence,  see  opinion. 

From  the  Morgan  Circuit  Court. 

C,  G,  Renner,  for  appellants. 
A.  M,  Cunning,  for  appellee. 

Howard,  J. — ^This  was  an  action  to  set  aside  the  last 
will  of  Mary  B.  Park,  the  complaint  alleging  unsound- 
ness of  mind  and  undue  influence. 

On  the  overruling  of  a  demurrer  to  the  complaint,  there 
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was  an  answer  filed,  admitting  the  execution  and  pro- 
bate of  the  will,  but  denying  the  other  allegations  of  the 
complaint. 

There  were  two  trials  before  a  jury.  On  the  first  trial 
the  jury  disagreed.  On  the  last  trial  there  was  a  verdict 
for  the  appellee,  setting  aside  the  will. 

Mary  B.  Park  was  a  widow,  and  the  appellee  is  her 
only  child.  The  appellants  are  her  nephew  and  niece. 
The  errors  discussed  relate  wholly  to  the  evidence. 

W.  R.  Harrison,  a  witness  for  the  appellee,  testified  as 
to  divorce  proceedings  brought  at  onetime  by  Mary  B. 
Park  against  her  husband,  detailing  her  charges  against 
him  with  a  view  to  showing  her  mental  condition  at  that 
time.  It  is  objected  that  the  pleadings  in  that  case  are 
the  original  and  best  evidence,  and  should  be  produced, 
or  their  absence  accounted  for.  An  inspection  of  this 
testimony  shows  that  it  related  to  the  acts,  conduct  and 
language  of  Mary  B.  Park  in  court,  rather  than  to  her 
pleadings.  There  was  also  evidence  given  by  the  wit- 
ness from  which  the  court  might  infer  that  the  papers 
referred  to  had  been  destroyed  by  fire. 

It  is  objected  that  the  court  allowed  evidence  showing 
that  the  son  of  the  testatrix  had  a  wife  and  child  to  sup- 
port, and  was  in  straightened  circumstances,  being  worth 
not  over  five  or  six  hundred  dollars  at  the  time  his 
mother's  will  was  made.  We  think  this  evidence  was 
competent  to  go  to  the  jury  as  affecting  the  question  of 
the  soundness  of  the  mind  of  the  testatrix.  The  fact  that 
a  mother  disinherits  her  only  child,  and  that  he  is  needy, 
with  a  young  family  on  his  hands,  are  circumstances 
which  a  jury  may  well  consider  in  determining  the  ques- 
tion of  her  sanity.  While  it  is  true  that  a  person  may 
disinherit  his  kindred,  and  give  his  property  to  whom 
he  sees  fit,  yet  such  a  disposition  of  property  being  un- 
usual, the  jury  may  rightfully  examine  into  its  reason- 


442  SUPREME  COURT  OF  INDIANA, 

Gurley  et  al,  v.  Park.  . 

ableness  as  affecting  the  question  of  unsoundness  of 
mind  in  the  testator,  and  with  this  view  may  look  into 
the  situation  of  his  family  connections  and  property. 
Bundy  v.  McKnight,  Exec.^  48  Ind.  502;  Lamb  v.  Lambf 
105  Ind.  456;  Clark  y.  Fisher,  1  Paige  Chancery  (N.  Y.), 
171. 

Dr.  Charles  M.  Gravis  was  the  attending  physician  of 
the  testatrix  during  her  last  illness,  and  was  present  on 
the  day  of  her  death,  at  the  time  she  made  her  will.  Ap- 
pellants offered  to  prove  by  this  physician,  as  a  witness, 
''from  all  his  knowledge  and  information,  and  conversa- 
tions he  has  had  with  her,  and  his  acquaintance  with 
her,  and  from  what  he  saw  and  heard  and  knew  of  her 
there,  that  she  was  then  a  person  of  sound  mind."  The 
ruling  of  the  court  on  this  offer,  as  stated  in  the  record, 
was:  "There  is  no  legal  representative  of  Mrs.  Park  in 
this  case  because  there  is  no  administrator  or  executor. 
I  shall  sustain  the  objection,  that  the  physician  was  there 
in  his  professional  position."  This  ruling  is  in  harmony 
with  the  uniform  interpretation  given  in  our  decisions 
upon  the  statute  protecting  communications  received  by 
a  physician  from  his  patient.  The  policy  of  the  law  is 
to  make  the  relation  confidential  and  sacred.  Only  the 
patient  himself,  or,  in  case  of  his  death,  his  legal  repre- 
sentative, may  waive  the  seal  of  secrecy  and  confidence. 

In  Hevston  v.  Simpson,  115  Ind.  62,  it  was  said:  "The 
law  forbids  the  physician  from  disclosing  what  he  learns 
in  the  sick  room,  no  matter  by  what  method  he  acquires 
his  knowledge."  See  other  authorities  cited  in  the  same 
case;  also,  Pminsylvania  Co.  v.  Marion,  123  Ind.  415. 

For  a  similar  reason  the  evidence  offered  by  the  at- 
torney who  drew  the  will  was  properly  excluded. 

In  Jenkinson  v.  State,  5  Blackf.  465,  it  was  held  that 
when  an  attorney  is  consulted  on  business  within  the 
scope  of  his  profession,  the  relation  of  attorney  and  client 
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exists,  and  the  communications  on  the  subject  between 
him  and  his  client  should  be  treated  as  strictly  confi- 
dential. And  this  ruling  has  always  been  adhered  to  by 
this  court.     Bigler  v.  Reyher,  43  Ind.  112. 

The  client  may  waive  the  privilege,  but  otherwise  it  is 
inviolate.  Pence  v.  Waugh,  135  Ind.  143;  Bank,  etc^y. 
Meraereau,  3  Barb.  Ch.  (N.  Y.)  528. 

In  addition  to  what  we  have  said  as  to  the  incompe- 
tency of  the  evidence  offered,  to  be  given  by  the  phy- 
sician and  the  attorney,  it  may  be  observed  that  no  harm 
was  done  the  appellants  by  its  exclusion.  All  the  evi- 
dence so  offered  was  given  by  several  witnesses,  many  of 
them  present  at  th^  time  the  will  was  executed.  Andis 
V.  Richie,  120  Ind.  138. 

Counsel  claim  that  evidence  given  by  Scott  Maxwell 
was  incompetent  and  should  have  been  struck  out  on 
motion.  We  have  read  the  evidence,  and  while  it  had 
some  tendency  to  show  the  disposition  and  habits  of  the 
testatrix,  we  do  not  regard  it  of  much  importance  to 
either  party.  It  was  admitted  without  objection,  and  we 
are  of  opinion  that,  even  if  it  were  important  evidence, 
the  motion  to  strike  out  came  too  late.  Brovm  v.  Owen, 
94  Ind.  31. 

Counsel  have  reviewed  the  evidence  very  fully  to  show 
that  it  does  not  support  the  verdict  upon  the  issues  of 
unsoundness  of  mind  and  undue  influence. 

We  can  not,  however,  agree  with  the  reasoning,  or  with 
the  conclusion  reached  by  counsel.  Not  to  speak  of  the 
deference  due  to  the  decision  of  the  jury  who  heard  and 
considered  the  evidence,  we  are  satisfied  that  the  great 
weight  of  the  testimony  given  on  the  trial  shows  that  the 
mind  of  the  testatrix  was,  during  all  the  latter  years  of 
her  life,  quite  unbalanced.  After  her  husband's  death 
she  lived  for  the  greater  part  of  her  life  by  herself,  occa- 
sionally staying  with  some  of  her  friends,  and  at  differ- 
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ent  times  many  different  persons,  strangers,  and  relatives, 
amongst  them  her  son,  to  whom  she  proposed  to  leave 
her  property. 

Finally,  a  few  hours  before  her  death,  and  while  in  a 
very  exhausted  condition,  she  made  a  will  in  favor  of  a 
nephew  and  niece,  whose  father  had  persistently  and  for 
a  long  time  pressed  her  to  do  so. 

We  can  see  no  reason  for  disturbing  the  verdict  of  the 
jury. 

The  judgment  is  affirmed. 

Filed  Nov.  23,  1893. 


No.  16,498. 

The  Equitable  Accident  Insurance  Company  v. 
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r^  ^       Special  Vebdictt. — When  Sufficient, — Evidence  and  ConciusionB  of  Law. 

150 w  — Venire  De  Novo. — A  special  verdict  shoald  not  be  defeated  by  & 

iss  ssti         strict  conetraction,  nor  from  tbe  fact  that  it  may  contain  onnecee- 
sary  statements  of  the  evidence  or  of  conclusions  of  law.    If,  after 
eliminating  sach  unnecessary  statements,  there  remain  findings  of 
facts  sufficient  to  support  the  judgment,  the  court  will  not  grant  a 
venire  de  novo. 
Evidence. — Expert  Testimony. — Accountants, — ^The  evidence  of  expert 
accountants  is  admissible  to  show  the  balances  discovered  from 
voluminous  and  multifarious  accounts,  records,  etc. 
Pleading. — Complaint. — Multiplicity  of  Matters, — General  Allegation. 
— Evidence, — Where  the  matters  to  be  pleaded  tend  to  indefiniteness 
and  multiplicity,  a  general  allegation  is  ordinarily  allowed,  and  tbe 
separate  items  of  the  collective  amounts  may  be  proved,  when  the 
complaint  shows  the  extent  and  complicated  character  of  the  mat- 
ters in  controversy.  i 
Verdict. — Erroneous, — Without  tfie  Issues, — Improper  Evidence. — Misled 
Jury. — Reversal  of  Judgment, — Account  and  Account  Stated, — Where 
an  action  is  based  upon  an  account  stated,  and,  also,  upon  an  item- 
ized account,  and  by  the  hearing  of  evidence  relating  to  the  par- 
ticulars of  the  transactions  composing  the  account  stated,  and  con- 
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fusing  that  evidence  with  the  proper  evidence  as  to  the  itemized 
account,  the  jury  are  misled,  and  their  verdict  comprehends  find- 
ings upon  facts  not  in  issue  before  them,  in  such  case  the  whole 
judgment  should  be  reversed  in  order  that  complete  justice  may  be 
done. 

From  the  Marion  Superior  Court. 

/.  B.  Black,  for  appellant. 

R.  0.  Hawkins  and  H.  E.  Smith,  for  appellees. 

Hackney,  J. — ^The  appellant  sued  the  appellees  on 
two  bonds,  each  in  the  sum  of  twenty-five  hundred  dol- 
lars,  and  Conditioned  for  the  faithful  discharge  of  his 
duties  by  the  appellee  Stout,  as  the  general  agent  of  the 
appellant  for  the  State  of  Indiana,  and  for  the  prompt 
payment  to  said  company  of  all  premiums  collected  by 
him  for  said  company.  The  complaint  alleges  that  said 
Stout  defaulted  in  the  payment  of  sums  received  by  him 
for  the  appellant,  and  that  on  the  4th  day  of  February, 
1888,  said  agency  was  surrendered  by  Stout  and  by  agree- 
ment of  said  company;  and  the  appellant,  said  company, 
selected  one  Herr,  and  said  Stout  selected  one  Glazier,both 
of  whom  were  expert  accountants,  who  should  canvass  the 
books,  papers,  accounts  and  transactions  of  said  Stout 
as  such  agent;  that  it  was  agreed  between  the  appellant 
and  the  appellees  that  the  finding  of  said  experts  should 
be  final  as  to  all  transactions  reviewed  by  them;  that 
they  found  said  Stout  to  be  indebted  to  the  plaintiff, 
upon  transactions  exposed  to  their  investigations,  in  the 
sum  of  $3,146.77,  a  statement  of  which  was  furnished 
plaintiff  and  said  Stout  over  the  signatures  of  said  ex- 
perts; a  copy  of  which  statement  is  set  out  at  full  length 
in  the  pleading.  It  is  further  alleged  that  said  Stout 
was  indebted  on  account  of  collections  and  printing,  not 
included  in  the  investigations  of  Herr  and  Glazier,  as 
per  bills  of  particulars  marked  * 'Exhibits  C*'  and  ''D." 
Upon  issues  formed,  the  cause  was  submitted  to  a  jury, 
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which  returned  a  special  verdict,  finding  that  on  Novem- 
ber 18,  1886,  one  Coons  was  the  general  agent  of  the  ap- 
pellant for  the  State  of  Indiana,  and  on  that  day  Stout 
was  appointed  as  such  agent  by  contract,  to  take  eSect 
January  1,  1887;  that  by  contract  between  the  company 
and  Coons,  the  agency  of  the  latter  was  surrendered  to 
Stout,  to  take  effect  December  1,  1886;  that  on  Novem- 
ber 27,  1886,  the  first  of  the  two  bonds  in  suit  was  exe- 
cuted; that  before  the  execution  thereof,  Branham  and 
Egan,  the  sureties,  had  seen  said  contract  of  November 
18,  1886,  appointing  said  Stout  such  agent,  and  bad  no 
knowledge  of  any  other  agreement,  and  believed  said 
bond  to  cover  only  the  agency  provided  in  said  contract, 
when  by  verbal  contract  between  Coons  and  Stout,  said 
Stout  succeeded  to  said  agency  December  1,  1886;  that 
Stout  acted  under  said  contract  of  November  18,  1886, 
from  January  1  to  January  25,  1887. 

By  the  second  finding  of  the  jury,  it  appears  that  the 
company  and  Stout  made  another  contract  of  agency 
dated  January  25,  1887,  but  executed  thereafter,  and  by 
understanding  between  them,  was  to  take  effect  as  of  that 
date,  and  to  extend  to  January  25,  1888;  that  on  March 
12,  1887,  the  appellees  executed  an  additional  bond,  or 
the  second  bond  in  suit,  said  sureties  having  seen  the 
said  contract  of  agency  dated  January  25,  1887,  and  be- 
lieving said  bond  to  cover  that  contract  only,  and  that 
Stout  continued  to  act  as  such  agent  under  said  last 
named  contract  until  January  1,  1888. 

By  the  third  finding  it  appears  that  from  December 
31,  1887,  to  and  including  February  4, 1888,  Stout  acted 
as  such  agent  without  any  contract  of  agency,  and  by  the 
acquiescence  of  the  company,  and  that  on  said  last  named 
date  said  company  and  Stout,  by  contract,  turned  over 
to  said  Coons  said  agency  for  the  collection  of  all  claims 
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due  said  company,  and  the  payment  of  such  shortage  as 
should  be  found  against  said  Stout. 

By  the  fifth  finding  it  appears,  that  the  company  and 
Stout  procured  Herr  and  Glazier,  experts,  to  examine 
the  books,  accounts,  papers  and  transactions  of  said 
agency  by  Stout;  that  there  was  no  agreement  that  the 
finding  of  such  experts  should  be  binding  on  the  parties, 
and  that  the  finding  made  by  them  was  never  acquiesced 
in  by  any  of  the  defendants;  and,  further,  that  said  ex- 
perts made  an  examination  and  stated  the  result  thereof, 
which  statement  showed  a  balance  due  the  company,  on 
collections  made,  in  the  sum  of  $3,146.77,  and  that  there 
were  uncollected  premiums,  orders,  etc.,  to  the  amount 
of  $5,353.95. 

By  the  seventh  finding  of  the  jury,  it  appears  that 
there  was  no  evidence  as  to  collections  by  Stout,  for  the 
company,  between  December  1,  1886,  and  January  1, 
1887,  nor  between  the  1st  and  25th  days  of  January, 
1887,  and,  following  these  facts,  we  find  this  statement: 
*'By  the  written  statement  introduced  in  evidence,  as 
made  by  Herr  and  Glazier,  it  is  shown  that  the  defend- 
ant Stout  collected  premiums  amounting  to  the  sum  of 
forty-nine  hundred  and  seven  dollars  and  seventy-six 
cents  ($4,907.76),  and  that  of  the  items  set  out  in  'Ex- 
hibit  C,'  attached  to  and  made  a  part  of  the  complaint, 
he  collected  the  sum  of  three  hundred  and  eighty  dollars 
and  thirty-four  cents  (  $380.34 ) ,  and  he  is  chargeable  with 
a  further  sum  of  ninety-three  dollars  ($93)  on  account 
of  over  deduction,  making  the  total  amount  of  collections 
so  made  by  the  defendant  Stout,  and  the  said  ninety- 
three  dollars,  amount,  in  the  aggregate,  to  five  thousand 
three  hundred  and  eighty-one  dollars  and  ten  cents  ($5,- 
381.10);  that  under  the  said  statement  and  summary 
introduced  in  evidence,  which  was  made  by  Herr  and 
Glazier,  the  defendant  Stout  is  entitled  to  a  credit  in  the 
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sum  of  twenty-one  hundred  and  eighty-eight  dollars  and 
seventy-two  cents  (|2,188.72),  and,  under  the  items  set 
out  in  'Exhibit  C/  which  is  a  part  of  the  complaint, 
the  defendant  Stout  is  entitled  to  a  credit  in  the  sum  of 
one  hundred  and  fifty  dollars  and  sixty-seven  cents 
($150.67),  and  he  is  entitled  to  a  further  credit,  on  ac- 
count of  commissions,  and  on  account  of  collections 
made  by  the  plaintiff  upon  policies  written  at  the  Ohio 
Falls  Car  Company  works,  in  the  State  of  Indiana,  in 
addition  to  those  credited  to  him  in  the  statement  made 
out  by  Herr  and  Glazier,  which  was  introduced  in  evi- 
dence, in  the  sum  of  eight  hundred  and  forty-three  dol- 
lars and  eighty-three  cents  ($843.83),  and  for,  and  on 
account  of,  policies  written  and  collections  made  by  the 
plaintiff  upon  the  business  written  upon  persons  working 
in  factories  at  Haughville,  for  which  no  credit  was  given 
him  in  said  statement  of  Herr  and  Glazier,  or  in  the 
complaint,  in  the  sum  of  two  hundred  and  forty-four  dol- 
lars and  ninety-eight  cents  ($244.98),  and  he  is  also  en- 
titled to  a  credit  in  the  further  sum  of  two  hundred  and 
thirty-six  dollars  and  twenty -two  cents  ($236.22),  the 
amount  of  certain  notes  with  which  he  is  charged  in  said 
statement  of  Herr  and  Glazier,  there  being  no  evidence 
that  the  same  were  ever  collected  by  the  defendant,  or  by 
any  one  for  him;  that  said  Stout  is  entitled  to  a  further 
credit  in  the  sum  of  one  thousand  dollars  ($1,000),  the 
amount  of  a  certain  note  executed  by  the  defendant  Stout 
and  Julia  A.  Stout,  his  wife,  to  Amanda  Donaldson,  and 
by  her  endorsed  to  and  delivered  by  the  defendant  Stout 
to  the  plaintiff,  which  note  was  afterwards  paid  by  sale  of 
the  property  of  said  Amanda  Donaldson,  for  which  sum 
he  has  never  received  any  credit,  making  the  whole 
amount  to  which  said  defendant  Stout  is  entitled  to 
credit  forty-six  hundred  and  sixty-four  dollars  and  forty- 
two  cents  ($4,664.42)." 
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By  the  eighth  finding  of  the  jury,  it  appears  that  of  the 
amount  collected  by  Stout  and  with  which  he  is  charged 
in  the  Herr-Glazier  statement  and  in  ''Exhibit  C,"  he 
collected  sixteen  hundred  and  one  dollars  and  forty-two 
cents  ($1,601.42)  after  December  31st,  1887,  and  that  as 
shown  by  said  Herr-Glazier  statement,  the  premiums  un- 
collected to  February  4th,  1888,  paymaster's  orders, 
agents,  etc.,  amounted  to  fifty-three  hundred  and  fifty- 
three  dollars  and  ninety-five  cents  ($5,353.95),  and  gf 
this  sum  Stout  would  be  entitled  to  forty  per  cent,  upon 
all  amounts  collected  after  the  4th  day  of  February,  1888. 

From  the  findings  of  fact  the  jury  conclude  that  if 
Stout  is  liable  for  the  collections  in  1888  the  appellant 
should  have  recovered  $716.68.  If  not  so  liable  the  ap- 
pellees should  have  recovered.  And,  further,  if  Bran- 
ham  and  Egan  should  be  liable  for  such  collections,  the 
appellants  should  recover  against  them  $716.68,  and  if 
not  so  liable  they  should  recover. 

The  appellant  filed  motions  for  a  venire  de  7iovo  and 
for  a  new  trial,  each  of  which  motions  was  overruled 
and  the  court  gave  judgment  for  $716.68,  as  against  the 
appellee  Stout,  only. 

The  assignments  of  error,  by  the  appellant,  bring  in 
review  four  questions: 

1st.  The  action  of  the  court  below  in  striking  out  that 
part  of  plaintiff's  complaint  relating  to  the  item  of  print- 
ing in  "Exhibit  D,''  filed  with  the  complaint. 

2d.  The  overruling  of  plaintiff's  demurrer  to  appel- 
lees Branham  and  Egan's  separate  seventh  answer. 

3d.  The  overruling  of  the  appellant's  motion  for  a 
venire  de  novo,  and 

4th.  The  overruling  of  appellant's  motion  for  a  new 
trial. 

The  allegation  of  the  complaint,  stricken  out,  is  to  the 
Vol.  135—29 
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effect  that  Stout  had  contracted,  in  the  name  of  the  plain- 
tiff, an  indebtedness  of  $50.25  with  Hasselman- Journal 
Company  for  printing,  and  that  Stout  is  insolvent. 

The  contract  of  agency  obligates  Stout  to  pay  all  ex- 
penses of  procuring  risks,  including  advertising,  trans- 
portation, and  sub-agencies.  The  allegation  does  not 
bring  the  items  of  printing  within  the  obligation  so  as- 
sumed by  Stout.  It  is  not  alleged  that  the  printing  was 
in  the  line  of  advertising,  nor  does  it  appear  that  it  was 
in  procuring  risks  or  supplies  for  his  agency  or  for  sub- 
agencies. 

It  is  not  made  to  appear  that  the  appellant  paid  for 
the  printing,  and  it  may  well  be  doubted  if,  under  the 
contract  of  agency.  Stout  could  have  created  a  liability 
against  the  company  on  account  of  services  or  supplies 
which,  by  the  terms  of  the  agency,  the  company  was  not 
required  to  furnish.  However,  this  position  is  not  es- 
sential to  the  conclusion  that  there  was  no  error  in  strik; 
ing  out  the  allegation. 

The  seventh  paragraph  of  the  separate  answer  of  Bran- 
ham  and  Egan,  involved  in  the  second  assignment  of 
error,  was  that  the  appellant  was  a  foreign  insurance 
company,  and  that  the  certificate  of  the  auditor  of  State 
authorizing  said  company  to  do  business  in  this  State 
was  issued  upon  insufficient  evidence. 

We  find  it  unnecessary  to  consider  this  ruling,  since 
the  evidence  includes  no  testimony  addressed  to  this  an- 
swer, and  the  finding  of  the  jury  is  in  no  manner  affected 
by  the  answer  or  the  matters  therein  pleaded.  Even  if 
we  felt  certain  that  the  ruling  was  incorrect,  we  would 
not  hold  it  an  error  for  which  the  judgment  should  be 
reversed,  when  it  is  apparent  that  the  appellant  was  not 
prejudiced  by  the  ruling. 

Upon  the  third  assignment  of  error,  the  overruling  of 
appellant's  motion  for  a  venire  de  novo,  the  appellant  has 
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made  an  able  and  earnest  argument  against  the  ruling  of 
the  lower  court  and  in  favor  of  the  proposition  that  the 
special  verdict  finds  and  states  the  evidence  of ,  but  not 
the  ultimate  facts.  Gordon  v.  Stockdale,  89  Ind.  240; 
Pittsburgh  J  etc.,  R.  R.  Co.  v.  Spencer,  98  Ind.  186;  In- 
dianapolis, etc.,  R.  W.  Co.  V.  Bush,  101  Ind.  582;  Louis- 
ville, etc.,  R.  W.  Co.  V.  Balch,  105  Ind.  93;  Jones  v. 
Baird,  76  Ind.  164;  Parker  v.  Hubble,  75  Ind.  580; 
Locke  y.  Merchants  NaVl  Bank,  66  Ind.  353;  Glantzy,  City 
of  South  Bend,  106  Ind.  305,  are  cited  in  support  of  the 
contention  that  the  special  verdict  should  find  the  facts, 
not  merely  the  evidence  of  them,  and  not  conclusions  of 
law. 

We  agree  with  this  contention  as  to  what  a  special 
verdict  should  contain,  but  a  special  verdict  should  not 
be  defeated  by  a  strict  construction,  nor  from  the  fact 
that  it  may  contain  unnecessary  statements  of  the  evi- 
dence or  of  conclusions  of  law.  If,  after  eliminating  the 
unnecessary  statements  of  evidence  and  conclusions  of 
law,  there  remain  findings  of  facts  sufficient  to  support 
the  judgment,  the  court  will  not  grant  a  venire  de  novo. 
Woodward  v.  Davis,  127  Ind.  172;  Terre  Haute,  etc,,  R. 
22.  Co.  V.  Brunker,  128  Ind.  542;  Evansville,  etc.,  R.  R. 
Co.  V.  Taft,  2  Ind.  App.  237. 

The  special  verdict,  after  thus  paring  off  the  unneces- 
sary parts,  should  be  considered,  not  in  its  detached  or 
fragmentary  parts,  but  from  its  four  corners,  and  then, 
if  all  of  the  elements  necessary  to  sustain  the  judgment 
are  found  as  ultimate  facts,  no  error  exists  in  denying 
the  motion  for  a  venire  de  novo. 

We  find  that  the  special  verdict,  in  several  instances, 
refers  to  the  fact  of  the  existence  of  a  charge  against 
Stout  on  a  credit  in  his  favor,  as  having  been  shown  by 
the  Herr-Glazi6r  statement,  as  introduced  in  evidence. 
If  the  findings  depended  upon  such  references  to  the  ev- 
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idence,  there  would  be  much  force  in  the  appellant's  con- 
tention that  the  findings  were  not  of  facts,  but  merely  the 
evidence  of  the  facts.  'But,  in  stating  the  charges  against 
Stout,  we  find,  in  the  seventh  special  finding,  after  stat- 
ing a  charge  as  made  in  the  Herr-Glazier  statement, 
that  ''he  collected  $380.34,  and  he  is  chargeable  with  a 
further  sinn  of  $93  on  account  of  over-deductions,  mah- 
ing  the  total  amount  of  collections  so  made  by  the  defendant 
Stout,  and  the  said  $93,  amount,  in  the  aggregate,  to  five 
thousand  three  hundred  and  eighty-one  dollars  and  ten 
cents, ^^    . 

Credits  are  stated  in  the  same  form,  concluding  with 
the  statement  of  such  as  ^'making  the  whole  amount  to 
which  said  Stout  is  entitled  t6  credit,  forty -six  hundred  and 
sixty 'four  dollars  and  forty -two  cents. ^^ 

Subtracting  the  total  credits  thus  found,  from  the  total 
charges  so  stated,  and  the  balance  is  $716.68,  the  amount 
found  for  the  appellant,  and  for  which  judgment  was 
given.  Adding  the  various  items  of  charges  set  out  in 
the  verdict,  including  the  gross  charges  by  the  Herr- 
Glazier  statement,  then  adding  the  various  items  of  cred- 
its set  out  in  the  verdict,  including  the  gross  credits  by 
the  Herr-Glazier  statement,  and  deducting  the  aggregate 
credits  thus  ascertained,  from  the  gross  charges  thus  as- 
certained, and  the  balance  is  found  to  be  $716.68,  or  the 
amount  of  the  finding  and  judgment. 

The  result,  by  either  method,  is  the  same,  and  agrees 
with  the  judgment,  and  either  method  we  believe  to  be 
a  reasonable  construction  of  the  verdict.  But  if  we 
should  exclude  the  latter,  as  supported  in  part  by  merely 
evidentiary  statements,  there  is  no  reasonable  ground  for 
the  exclusion  of  the  former. 

The  complaint  proceeds  upon  the  theory  that  the 
amount  of  Stout's  alleged  defalcation  was  to  be  deter- 
mined, in  part,  as  upon  an  account  stated,  by  the  stat«- 
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ment  of  the  result  of  the  examination,  by  the  experts,  of 
the  books,  accounts,  and  papers  of  Stout's  office.  This 
statement  was  exhibited  with  the  complaint,  and  we  have 
made  frequent  references  to  it  as  a  part  of  the  evidence 
in  the  cause. 

Of  the  elements  of  alleged  indebtedness  of  Stout,  as  set 
forth  in  the  experts'  statement,  there  are  two  charges  en- 
tirely ignored  by  the  jury  in  their  special  verdict,  and 
not  estimated,  as  clearly  appears,  in  the  amount  found 
to  be  owing  to  the  appellant;  one  of  such  omitted  charges 
was  the  sum  of  $307.83  on  account  of  taxes  against  the 
appellant  and  alleged  to  have  been  agreed,  by  Stout,  to 
be  paid  by  him,  and  the  other  of  which  charges  was 
$26.60,  one-half  of  the  sum  alleged  to  have  been  paid  on 
account  of  State  auditor's  fees,  and  which,  by  the  terms 
of  the  contract  of  agency,  were  chargeable  to  Stout. 

The  appellant  insists  that  the  statement  of  the  experts 
was  competent  evidence  to  support  the  alleged  agreement 
that  the  company,  on  the  one  side,  and  Stout,  Branham 
and  Egan  on  the  other,  would  abide  the  finding  of  the 
experts,  as  the  result  of  their  examination  of  Stout's 
books,  accounts,  and  papers. 

It  is  further  insisted,  by  the  appellant,  that  the  state- 
ment of  the  experts  was  competent  evidence  of  the  state 
of  accounts  between  the  parties,  independently  of  any 
such  an  agreement,  upon  the  theory  that  where  the 
books,  papers,  records,  and  entries  are  voluminous  and 
multifarious,  and  of  such  character  as  to  render  it  diffi- 
cult for  the  jury  to  arrive  at  a  correct  conclusion  as  to 
aHiounts,  expert  accountants  may  examine  the  books 
and  other  data,  and  give  the  result  of  such  examination. 

As  to  the  first  of  these  contentions,  it  will  be  remem- 
bered that  the  jury  found  that  none  of  the  parties  made 
an  agreement  that  the  examination  by  the  experts  should 
bind  them.     We  have  examined  the  evidence  sufficiently 
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to  learn  that  upon  this  point  the  conflict  was  stubborn, 
and  we  are  not  at  liberty  to  weigh  the  testimony  and  de- 
cide where  it  preponderated. 

As  to  the  second  of  these  contentions,  we  agree  with 
the  proposition  that  in  a  proper  case  the  evidence  of  ex- 
perts is  admissible  to  show  the  balances  discovered  from 
voluminous  and  multifarious  accounts,  records,  etc.,  as 
held  in  Rogers  v.  State,  ex  rel.,  99  Ind.  218;  Hollings- 
worthy.  State,  111  Ind.  289;  Boston,  etc.,  R.  R.  v.  Dana, 
1  Gray,  83;  1  Greenleaf  on  Ev.,  section  93. 

Is  this  a  proper  case  for  evidence  of  this  character, 
upon  the  issue  as  formed  by  the  pleadings,  when  consid- 
ered with  reference  to  this  second  contention? 
'  As  we  have  said,  the  complaint  is,  as  to  the  character 
and  extent  of  the  alleged  defalcation,  in  part,  upon  an 
account  stated;  it  contains  no  bill  of  particulars  of  the 
two  items  of  taxes  and  auditor's  fees,  but  includes  them 
in  the  summary  alleged  as  the  account  stated,  it  alleges 
no  payment  of  the  taxes  and  fees  by  the  appellant,  and 
in  no  respect  can  we  construe  the  complaint  as  embody-, 
ing  a  claim  as  upon  a  common  count,  so  far  as  it  relates 
to  such  taxes  and  fees. 

Greenleaf,  in  his  work  on  Evidence,  in  note  4  to  sec- 
tion 93,  of  volume  1,  after  discussing  the  privilege  of  in- 
troducing testimony  of  the  result  of  an  examination  of 
voluminous  books,  accounts,  etc.,  says: — 

"The  rules  of  pleading  have,  for  a  similar  reason,  been 
made  to  yield  to  public  convenience  in  the  administra- 
tion of  justice;  and  a  general  allegation  is  ordinarily  al- 
lowed, when  the  matters  to  be  pleaded  tend  to  infinite- 
ness  and  multiplicity,  whereby  the  rolls  shall  be  encum- 
bered with  the  length  thereof.  Mints  v.  Bethil,  Cro. 
Eliz.  749;  Stephen  on  Pleading,  359,  360.''  While  we 
find  it  unnecessary  to  affirm  this  rule  of  pleading,  we 
have  viewed  the  complaint  with  reference  to  it,  and  are 
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unable  to  hold  the  evidence  admissible  to  prove  the  sep- 
arate items  or  the  collective  amounts,  as  upon  a  common 
count,  because  of  the  absence  of  allegations  in  the  com- 
plaint showing  the  extended  and  complicated  character 
of  the  books,  papers,  ac.counts,  etc.,  or  other  allegations 
from  which  the  rule  may  be  applied. 

Where  the  action  is  upon  an  account  stated,  and  the 
evidence  fails  to  show  the  assent  of  the  parties  to  the  bal- 
ance by  express  agreement  or  fair  implication,  there  can 
be  no  recovery.  Volhening  v.  DeGraaf,  81  N.  Y.  268; 
Boudog  V.  GarreU,  39  Ind.  338;  Abbott's  Trial  Brief, 
sections  771,  772,  and  cases  there  cited.  This  case  in- 
volves the  peculiar  circumstance  of  the  acceptance,  by 
the  jury,  of  the  evidence  to  prove  the  account  stated  as 
proof,  in  part,  of  the  separate  charges  of  that  account, 
while  the  same  evidence,  uncontradicted,. is  rejected  as 
proof  of  other  charges  of  like  character.  The  suit  in- 
volves bonds  given  for  the  performance  of  Stout's  duties 
as  agent,  and  the  punctual  payment  of  moneys  belong- 
ing to  the  company;  there  is  no  express  provision  of  the 
bonds  as  to  the  period  of  such  agency  to  be  covered  there- 
by. The  suit  is,  as  we  have  shown,  by  a  complaint  in 
one  paragraph,  alleging  an  indebtedness  of  $3,146.77, 
upon  an  account  stated  and  an  indebtedness  of  $232.22, 
as  upon  a  common  count,  a  bill  of  the  items  of  which  is 
made  part  of  the  complaint.  Evidence  was  heard  not 
only  of  the  agreement  of  the  parties  to  abide  the  finding 
of  the  experts,  but  as  going  to  prove  the  condition  of  the 
accounts  in  detail,  as  involved  in  the  alleged  account 
stated,  pleaded  in  summary  form.  The  jury  found  upon 
the  condition  of  the  accounts  so  involved,  and  found  that 
there  was  no  case  upon'  the  account  stated,  by  finding  that 
the  parties  at  no  time  agreed  to  abide  the  action  of  the 
experts.  It  was  further  found  that  Stout  was  indebted 
to  the  appellant  in  a  sum  near  $500  in  excess  of  that  ele- 
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ment  of  the  case  included  in  the  indebtedness  of  $232.22. 
It  was  also  found  that  the  sureties,  under  these  general 
bonds,  were  not  liable  for  Stout's  misappropriations  dur- 
ing special  periods  of  his  agency.  We  recall  this  condi- 
tion of  the  cause,  as  tried  in  the  court  below,  to  illus- 
trate the  absence  there  of  any  well  defined  theory  of  the 
parties  or  the  jury,  in  the  trial.  To  the  account  stated, 
under  the  authorities  we  have  cited,  the  only  evidence 
admissible  in  support  thereof  was  the  agreement,  express 
or  implied,  to  be  bound  by  the  finding  of  the  experts, 
and  as  to  what  that  finding  was.  The  evidence  of  the 
defense,  as  to  that  element  of  the  cause,  was,  under 
the  denial  and  plea  of  payment,  to  disprove  the  agree- 
ment to  abide  the  finding  of  the  experts,  and  to  establish 
the  payment  of  the  amount  shown  by  the  plaintiff's  evi- 
dence to  have  been  found  by  the  experts. 

To  the  items  of  account  not  included  in  the  account- 
ing by  the  experts,  the  $232.22  demanded  of  the  com- 
plaint, evidence  was  admissible  to  establish  and  in  re- 
buttal of  each  item  in  detail,  and  to  the  payment  thereof. 
By  the  hearing  of  evidence  relating  to  the  particulars  of 
the  transactions  composing  the  account  stated,  and  con- 
fusing that  evidence  with  the  proper  evidence  as  to  the 
itemized  account,  the  jury  was  misled,  and  their  ver- 
dict comprehends  findings  upon  facts  not  in  issue  before 
them.  .  If  the  verdict  should  stand,  the  appellant  would 
be  precluded  from  a  suit  upon  the  account  found  not  to 
have  been  an  account  stated,  or  that  would  be  held  no 
bar  to  such  an  action,  and  injustice  would  result  to  the 
appellees  by  having  a  judgment  against  them,  or  some 
of  them,  for  $716.68,  when,  under  the  proper  issue 
tendered,  in  the  absence  of  establishing  the  account 
stated,  $232.22  was  the  most  they  could  possibly  be  liable 
for.  While  not  necessary  to  our  conclusion,  and  we  do 
not  so  decide,  it  is  a  question  whether  the  sureties  are 
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not  liable  upon  their  general  bonds  for  any  defalcation 
during  the  period  of  Stout's  agency,  after  the  contract  of 
November  18,  1886. 

We  are  unable  to  find  any  view  of  the  case  from  which 
the  verdict  was  authorized  by  the  issues  joined. 

We  do  not  weigh  the  evidence,  nor  do  we  place  our 
decision  upon  any  error  in  the  admission  of  improper 
evidence. 

From  the  view  we  do  take  of  the  cause,  the  verdict  is 
contrary  to  law.  It  can  not  be  sustained  upon  the  issues 
properly  before  the  court,  and  manifest  injustice  would 
be  done  to  permit  it  to  stand.  A  verdict  is  contrary  to 
law  wheii  it  is  contrary  to  the  principles  of  law  as  ap- 
plied to  the  facts  which  the  jury  are  called  upon  to  try; 
when  it  is  contrary  to  the  law  which  should  govern  the 
cause.  Robinson  Machine  Works  v.  Chandler^  56  Ind. 
575;  Bosseker  v.  Cramer,  18  Ind.  44;  1  Works'  Prac, 
section  916;  Cincinnati,  etc,  R.  W.  Co,  v.  Darling^  130 
Ind.  376. 

This  is  one  of  that  class  of  causes  to  which  reference  is 
made  by  Judge  Elliott  in  his  Appellate  Procedure,  sec- 
tion 487,  ''wherein  the  trial  court  proceeds  upon  an 
erroneous  theory  which  is  carried  to  a  judgment  affect- 
ing the  interests  of  all  the  parties  to  the  suit  or  action. 
In  such  a  case,  the  whole  judgment  or  decree  must  be 
reversed  in  order  that  complete  justice  may  be  done." 

The  judgment  is  reversed,  with  instructions  to  the 
court  below  to  grant  a  new  trial. 

Filed  Feb.  24, 1893 ;  petition  for  a  rehearing  overroled  Oct.  20, 1893. 
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*^  No.  16,397. 

Straub  v.  The  Tbrrb  Haute  and  Logansport  Rail- 
road Company  et  al. 

Mandamus. — When  WUl  Not  Lie. — Sufficiency  of  Complaint.^BaUroad.— 
Farm  Crossing,  Manner  of. — Judgment  by  Agreement. — Prior  and  Conr 
temporaneous  Stipulations. — MandamoB  will  not  lie  to  compel  a  r^^^' 
road  company  to  construct  and  maintain  a  road  crossing  over  ^^ 
right  of  way,  in  line  with  the  road  intersected,  instead  of  at  tv^^ 

.    angles  with  the  right  of  way,  the  right  of  way  crossing  the  itt>%i^^ 
acute  angles,  where  a  judgment  by  agreement  in  relation.    \Vw      va 
was  entered  containing  no  stipulation  as  to  the  manner  of  Orxw^^ 
but  the  plaintiff  alleging  in  his  complaint  that  it  was  the  ^Tk-^^^™^" 
of  the  parties  that  the  farm  crossing  was  to  be  placed  across  t:l^^  j^.. 
road  not  at  right  angles,  but  at  the  angle  the  farm  road  woclIcj.  xna^e 
in  crossing  the  railroad,  and  that  such  was  the  intention  of  t;lio  pa^ 
ties  and  the  court.    In  such  case,  there  being  no  allegation  of  trsad 
or  mistake,  it  must  be  presumed  that  plaintiff  consented  to  tlxe  en- 
try of  the  judgment  in  the  form  it  stands,  and  such  judgment  l>eing 
the  repository  of  the  final  intentions  of  the  parties,  in  regard  to  the 
subject-matter  of  the  agreement,  it  excludes  proof  of  any  prior  and 
contemporaneous  stipulations  which  would  contradict  it. 

From  the  St*  Joseph  Circuit  Court. 

0.  M.  Cunningham  and  A.  L.  Brick ,  for  appellant- 
/.  G.  WilliaTos,  8.  0.  Bayless  and  C.  0.  Guenther,  let 
appellees. 

Dailey,  J. — ^This  action  was  commenced  in  tb©    S*- 
Joseph  Circuit  Court  on  February  26th,  1891. 

The  complaint  alleges,  in  substance,  that  the  app^U^^' 
the  Indiana  and  Lake  Michigan  Railway  Company*    ^^ 
1889,  constructed  a  railroad  through  the  lands  of  tb^  ^P" 
pellant;  that  the  right  of  way  over  the  appellant's  Ibxlos 
was  acquired  by  condemnation  proceedings;   th.a.t    **^® 
viewers  appointed  assessed  his  damages  in  the  sin^ 
$2,100;  that  the  appellant  prosecuted  an  appeal    to   *^^ 
St.  Joseph  Circuit  Court,  and,  pending  said  appe^»  ^ 
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agreement  was  entered  into  by  the  appellant  and  the  ap- 
pellee, the  Indiana  and  Lake  Michigan  Railway  Com- 
pany to  the  effect  that  in  consideration  that  the  appel- 
lant accept  $2,100,  the  amonnt  allowed  by  the  ap- 
praisers, as  damages  for  such  right  of  way,  said  appel- 
lee would  do  certain  extra  work,  the  nature  of  which  is 
specified  in  the  final  order  and  decree  in  said  proceed- 
ings, as  follows,  omitting  the  caption: — 

*'Now  come  the  parties  to  this  suit  by  counsel,  and  on 
motion  the  continuance  herein  is  set  aside,  by  agreement 
of  parties,  the  court  finds  that  the  appraisement  herein- 
before made  by  the  appraisers  appointed  by  the  judge  of 
this  court  should  be  confirmed,  subject,  however,  to  the 
following  modifications:  That  the  said  John  Straub  shall 
have  the  right,  at  all  times,  to  have  eleven  (11)  tile 
drains  kept  up  and  maintained  under  and  across  the 
land  owned  by  him,  as  platted  in  the  following  map — 
running  across  the  right  of  way  and  the  roadbed  of  said 
railway  company.  Ten  (10)  of  the  said  tile  drains  are 
to  be  located  on  or  about  the  line  of  the  double  yellow 
lines  marked  on  said  plat,  and  the  other  at  such  place  as 
may  be  mutually  agreed  on  between  Mr.  McKean,  the 
general  engineer  of  the  Terre  Haute  and  Logansport 
Railway  Company,  and  Mr.  Straub.  If  they  can  not 
agree  on  the  location,  then  on  such  location  as  may  be 
fixed  by  Mr.  Straub.  Six  (6)  of  said  tile  drains  are  to 
be  of  six  (6)  inch  boxes,  and  five  (5)  of  them  to  be  of 
four  (4)  inch  boxes.  The  material  for  the  same  to  be 
furnished  by  Mr.  Straub.  Mr.  Straub  is  to  make  the 
excavations,  and  pay  all  expenses  and  cost  thereof,  and 
keep  the  same  in  good  order  up  to  the  actual  roadbed  of 
the  railway  company,  and  the  railway  company  is  to 
place  and  keep  the  boxes  under  the  roa'dbed;  the  com- 
pany shall  pay  Straub  the  value  of  so  much  lumber  £is 
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goes  into  the  roadbed.  Straub  is  to  furnish  first-class 
heavy  oak  lumber  for  the  tilings. 

"The  railway  company  will  keep  open  culverts  for  the 
flow  of  the  water  at  the  points  marked  D,  A,  E  and  G 
on  said  plat,  and  will  dig  a  ditch  sufficiently  deep  to 
carry  water  along  the  northerly  side  of  the  right  of  way 
from  the  points  F  and  K  to  said  culvert  G.  In  case  the 
culvert  G  will  not  carry  off  the  water,  the  railway  com- 
pany will  put  in  another  culvert  to  the  point  marked  F. 
Said  tile  drain  and  culvert  are  to  be  kept  sufficiently  low 
to  carry  water  and  drain  the  land  on  each  side  of  the 
railway,  and  when  the  culverts  are  renewed  the  railway 
company  shall  replace  the  culverts  with  pile  bridges. 

"The  railway  company  shall  put  and  maintain  farm 
crossings  for  Mr.  Straub  at  the  points  marked  F,  A  and 
B,  and  will  keep  up  the  said  crossings  and  approaches 
thereto  in  good  condition,  and  the  railway  company  will 
put  in  cattle  guards  at  the  point  marked  A,  and  iron  cat- 
tle guards  at  the  point  marked  F. 

"The  water  from  the  Lake  Shore  ditch,  near  the  cross- 
ing of  the  Lake  Shore  Railway  Company  and  the  land 
of  the  petitioning  company,  is  not  to  be  carried  to  the 
culvert  G.  The  tile  drains  are  to  be  put  in  by  the  30th 
day  of  April,  1890,  and  the  other  work  is  to  be  done  as 
soon  as  practicable. 

"It  is,  therefore,  ordered  that  the  appraisement  and 
appropriation  of  the  land  in  this  case  be  approved  and 
confirmed,  subject,  however,  to  the  modifications  and 
conditions  aforesaid. 

"And  said  appropriation,  assessment,  modifications 
and  conditions  shall,  at  all  times,  be  binding  and  ob- 
ligatory on  the  parties  to  this  suit  and  their  heirs,  as- 
signs and  successors  and  representatives. 

"And  it  is  further  ordered  that  the  Indiana  and  Lake 
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Michigan  Railway  Company  pay  all  the  costs  and  ex- 
penses of  this  proceeding/' 

The  appellant  further  alleges,  in  substance,  that  the 
right  of  way  of  the  appellee,  the  Indiana  and  Lake  Mich- 
igan Railway  Company,  crosses  appellant's  land  from 
southeast  to  northwest,  cutting  his  land  into  triangles, 
and  crosses  his  farm  roads  at  acute  angles;  that  appel- 
lant has,  for  several  years,  maintained  a  fence  and  ditch 
north  and  south  through  said  tract;  that  the  ditch  and 
fence  intersect  the  right  of  way  at  point  F  in  diagram  at- 
tached; that  the  land  along  said  ditch  and  fence  was 
used  as  a  farm  road,  for  the  reason  that,  being  drained, 
it  was  rendered  firm  and  capable  of  bearing  heavy  loads; 
that  by  the  order  aforesaid  said  appellee  was  to  place  and 
maintain  a  farm  crossing  at  point  F;  that  it  was  ex- 
pressly agreed  that  said  crossing  should  be  a  direct  con- 
tinuation of  the  farm  road  and  not  to  deflect  therefrom 
or  cross  the  right  of  way  at  right  angles;  that  in  consid- 
eration of  the  $2,100  damages   being  accepted  by  appel- 
lant, he  was  to  have  the  crossing  laid,  as  aforesaid,  so  as 
to  be  relieved  from  the  expense  of  changing  the  road; 
that  said  order  of  the  court  was  made  according  to  the 
agreement  and  stipulation,  and  it  says  said  appellee  shall 
put  in  and  maintain  farm  crossings  at  points  F,  A,  and 
B,  and  keep  the  same  in  repair;  that  the  agreement  upon 
which  the  judgment  was  founded,  was  that  the  crossings 
were  not  to  be  placed  at  right  angles,  but  in  direct  line 
with  the  farm  road;  that  this  is  the  only  reasonable  way 
in- which  the  crossings  should  be  made;  that  said  appel- 
lee disregarded  this  agreement,  but  constructed  the  cross- 
ing at  right  angles  with  the  right  of  way;  that  before  the 
crossing  was  so  constructed,  he  requested  the  said  appel- 
lee to  cross  the  right  of  way  in  accordance  with  said 
agreement;  that  in  providing  the  order  of  the  court  at 
the  time  of  the  settlement,  nothing  was  said  as  to  how 
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the  crossing  should  belaid;  that  this  part  of  their  agree- 
ment was  not  placed  in  the  order  and  judgment';  that 
appellant,  because  of  the  manner  in  which  said  crossing 
is  now  constructed,  will  be  required  to  construct  a  new 
road  and  lay  out  large  sums  of  money;  that  the  crossing, 
as  now  erected,  creates  a  jog  in  the  farm  road,  and  to  fill 
and  connect  therewith  will  occasion  an  expenditure  of 
$200;  that  such  a  crossing  is  impracticable,  injures  the 
appearance  of  the  farm  and  is  an  inconsistent  and  un- 
reasonable way  to  cross  the  railroad  because  of  the 
marshy  condition  of  the  land;  that  a  crossing  north  and 
south  on  the  line  of  the  farm  road  would  be  no  incon- 
venience to  the  railway  company,  while,  as  constructed 
now,  it  is  a  great  damage  and  inconvenience  to  the  ap- 
pellant. 

Wherefore  the  appellant  prays  that  the  court  grant  an 
order  requiring  said  appellee  to  construct  said  crossing 
in  line  of  the  farm  road,  at  point  F,  and  that  the  same 
be  done  at  its  expense.'*  To  this  complaint  separate  de- 
murrers were  filed  by  the  appellees,  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  Each  demurrer  was  sustained,  to  which  ruling 
appellant  excepted  and  appealed  to  this  court.  He  as- 
signs as  error  the  sustaining  of  the  demurrers  to  the  com- 
plaint. The  judgment  of  the  court  in  the  condemnation 
proceedings,  it  will  be  readily  seen,  does  not  provide 
that  said  crossing  should  be  a  direct  continuation  of  the 
farm  road  along  the  ditch.  It  does  provide  that  *'the 
railway  company  shall  put  in  and  maintain  farm  cross- 
ings for  the  appellant  at  the  points  marked  F,  A,  and 
B,  and  will  keep  up  the  said  crossings  and  approaches 
thereto  in  good  condition,  and  the  railway  cpmpany  wiU 
put  in  cattle  guards  at  the  point  marked  A,  and  iron  cat- 
tle guards  at  the  point  marked  F."  The  purpose  of  the 
action,  and  the  prayer  of  the  complaint,  are  to  compel 
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the  appellee,  The  Indiana  and  Lake  Michigan  Railway 
Company,  to   make  and  construct   said   farm  crossing 
•  across  said  right  of  way  in  a  direct  north  and  south 
course,  upon  the  direct  line  of  said  farm  road,  at  the 
point  *'F"  on  the  diagram  set  forth  in  the  complaint, 
instead  of  at  right  angles  with  the  right  of  way,  as  now 
constructed  by  the  company.     It  is  averred  in  the  com- 
plaint, that  in  providing  the  order  of  the  court  in  the 
adjustment  of  the  claims  of  the  respective  parties  there- 
to, nothing  was  said  as  to  how  the  crossings  should  be 
laid,  that  that  part  of  the  agreement  on  which  the  judg- 
ment was  predicated  was  not  placed  in  the  judgment.  It 
follows  from  this  allegation  that,  if  any  agreement  was 
entered  into  as  to  the  manner  of  the  work  and  the  direc- 
tion of  the  crossing,  it  was  made  either  before  or  at  the 
time  of  the  entry  of  the  judgment,  with  the  consent  of 
all  the  parties  concerned,  and  not  subsequent  thereto.    A 
judgment  thus  deliberately  entered  into,  free  from  fraud 
or  mistake,  is  clothed  with  great  solemnity  as  the  final 
expression  of  the  parties,  and  excludes  and  merges  all 
prior  and  contemporaneous  agreements.     This  court  can 
not  construe  the  judgment  so  as  to  carry  out  an  agree- 
ment made  at  the  time  of,  or  before,  the  entry  of  the  or- 
der, and  not  contained  therein.     It  is  the  business  and 
duty  of  courts,  as  we  understand  it,  to  enforce  judgments 
according  to  their  terms  and  meaning.     The  court  is 
asked  to  construe  and  enforce  this  judgment,  not  accord- 
ing to  its  terms,  but  with  a  view  to  carrying  out  a  con- 
temporaneous agreement  omitted  from  a  judgment  en- 
tered by  consent  of  the  parties.     The  appellant  bases  his 
cause  of  action  on  the  agreement  stated  in  his  complaint, 
'*that  said  farm  crossings  were  to  be  placed  across  the 
railroad  not  at  right  angles,  but  at  the  angle  said  farm 
road  would  make  in  crossing  the  railroad, ''  an  agree- 
ment which  must  have  been  made  before  the  rendition  of 
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the  judgment,  as  it  is  alleged  that  the  judgment  is  formed 
upon  it.  We  can  not  relax  the  well  settled  rule  that  a 
formal  written  contract,  which  seems  to  be  complete,  will 
be  presumed  to  be  the  repository  of  the  final  intentions 
of  the  parties,  in  regard  to  the  subject-matter  of  the 
agreement,  and  that  it  excludes  proof  of  any  prior  and 
contemporaneous  stipulations  which  would  contradict  the 
writing.  Singer  Mfg.  Co.  v.  Forsyth,  108  Ind.  334  (337). 
'  'AH  precedent  or  contemporaneous  verbal  negotiations 
and  agreements  are  merged  in  a  written  contract  between 
the  parties  covering  the  same  subject-matter;  and  a  com- 
plaint showing  on  its  face  that  it  is  founded  on  a  verbal 
agreement  entered  into  by  the  parties  preceding  or  con- 
currently with  the  execution  of  the  written  contract,  is 
bad.*'  Carr,  Admr.,Y.  Hays,  110  Ind.  408.  **Contro- 
versy  can  only  be  ended  by  holding  that  the  final  con- 
tract, when  full  and  complete,  free  from  fraud  or  mis- 
take, and  clear  of  doubt  or  ambiguity,  constitutes  the 
controlling  evidence  of  the  agreement  of  the  parties.** 
Phillbrook  v.  Emawiler,  92  Ind.  590  (592).  This  judg- 
ment based  upon  the  consent  of  the  parties  is  definite, 
full  and  complete,  and  no  fraud  or  mistake  is  averred. 
It  is  urged  by  the  appellant  that  he  is  content  ^ith  the 
form  of  the  judgment,  but  insists  that  the  company  has 
failed  to  carry  out,  in  a  reasonable  manner,  the  inten- 
tion of  the  parties  and  the  court.  The  judgment  pro- 
vides that  the  company  shall  put  in  and  maintain  cross- 
ings for  appellant  at  crossings  "F,''  "A,"  and  *'B/* 
and  keep  up  the  crossings  and  approaches  thereto  in 
good  condition.  There  is  no  complaint  as  to  the  last 
two.  The  one  at  *'F''  only  is  challenged.  It  is  ad- 
mitted that  a  crossing  is  constructed  there  at  right  an- 
gles with  the  railroad  right  of  way,  and  properly  main- 
tained. The  direction  of  the  crossing  is  not  specified  in 
the  judgment.     If  the  parties  intended  that  it  should  be 
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placed  at  an  acute  angle,  they  could  have  said  so  in  a 
few  words,  and  settled  the  controversy.  In  the  absence 
of  such  a  clause,  it  may  be  presumed  that  appellant  con- 
sented to  the  entry  of  the  judgment  in  its  present  form, 
and  that  the  plan  adopted  would  least  endanger  the  lives 
of  the  traveling  public,  and  of  the  employes  and  the 
property  of  the  company.  The  theory  of  counsel  that 
the  appellant  has  the  right  to  have  his  judgment  en- 
forced, not  according  to  its  terms,  but  according  to  a 
contemporaneous  alleged  agreement,  can  only  apply  to 
judgments  that  contain  ambiguities,  rendering  them  so 
obscure  as  not  to  clearly  express  the  exact  determination 
of  the  court. 

In  such  cases  the  obscurity  may  be  dispelled,  and  the 
meaning  made  manifest  by  reference  to  the  pleadings 
and  attested  stipulations  between  the  parties.  This  ac- 
tion, to  us,  seems  somewhat  unique.  It  is  not  one  for 
specific  performance  of  a 'contract,  nor  is  it  a  proceeding 
for  the  correction  or  modification  of  a  judgment.  We  do 
not  think  the  court  could  so  construe  it  as  to  give  it  a 
meaning  and  purpose  not  expressed  in  its  terms.  If  the 
judgment,  as  entered,  did  not  express  the  agreement  of 
the  parties,  or,  if  there  was  some  provision  which  tbe 
court  omitted  to  incorporate  in  its  judgment,  material  to 
the  rights  of  the  appellant,  his  remedy  was  to  object  to 
the  entry  of  the  judgment,  at  the  time,  or  move  to  modify 
the  same  so  as  to  conform  to  the  terms  of  the  settlement. 
Wilkerson  v.  Rust,  57  Ind.  172;  Forgey  v.  First  Nat'l 
Bank,  etc.,  66  Ind.  123;  Teal  v.  Spangler,  72  Ind.  380; 
Martin  v.  Martin,  74  Ind.  207. 

The  complaint  states  no  cause  of  action  against  the 
Terre  Haute,  etc.,  R.  R.  Co.,  because  that  company  was 
not  a  party  to  the  condemnation  proceedings;  is  not  con- 
nected with  the  subject-matter  of  the  suit  by  any  aver- 
VoL.  135—30 
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ment,  and  is  only  mentioned  in  the  caption  of  the  com- 
plaint. 

We  think,  for  the  reasons  stated,  that  the  court  did 
not  err  in  sustaining  either  of  the  demurrers  to  the  com- 
plaint. 

Judgment  affirmed. 

HowABD,  J. I  took  no  part  in  this  case. 

Filed  Nov.  23,  1893. 
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1^  ^70  Municipal  Corporation. — Ordinance, — Validity  of. — Liquor  Law.— Bt- 

moval  of  Screens f  etc. — A  municipal  corporation  has  not  the  power 

fies    234|  to  make  an  ordinance  requiring/ the  removal,  from  the  doors  or 

^    ^^  windows  of  saloons,  of  all  screens  and  other  obstructions  to  the  view 

of  the  interior  of,  and  business  transacted  within,  such  saloon; 
such  an  ordinance  being  void,  as  being  prohibitive  of  a  lawful  busi- 
ness, and  not  merely  regulative. 

From  the  Gibson  Circuit  Court. 

W.  A.  Cullop,  C.  B.  Keaainger,  G.  A,  Buskirh  and  /. 
W.  Brady y  for  appellant. 
E.  F.  Bitter  and  H.  L.  Bitter,  for  appellee. 

Hackney,  J. — ^The  appellee  sued  the  appellant,  in  the 
Knox  Circuit  Court,  for  the  recovery  of  penalties  pre- 
scribed by  its  ordinance,  for  maintaining  a  saloon  for  the 
sale  of  intoxicating  liquors  without  removing  from  the 
doors  and  windows  thereof  all  screens  and  other  obstruc- 
tions to  the  view  of  the  interior  of  and  the  business  trans- 
acted within  such  saloon.  The  venue  of  the  cause  was 
changed  to  the  Gibson  Circuit  Court,  where,  upon  issues 
formed,  a  hearing  resulted   in    findings   and   judgment 
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ugainst  the  appellant.  Upon  proper  assignments  of 
error,  the  validity  of  the  ordinance  in  question  is  at- 
tacked in  tbis  court. 

The  ordinance,  one  section  of  which  was  set  forth  in 
the  complaint,  and  the  whole,  as  introduced  in  eyidence, 
is,  in  its  essential  features,  the  same  as  that  involved  in 
the  case  of  Champer  v.  Cityof  Greencaatle,  35  N.  E.  Rep. 
14,  except  that  it  contained  no  preamble  declaring  an 
object  to  aid  in  the  detection  and  prosecution  of  crimes, 
and  it  contained  no  provision  excepting  its  applica- 
tion to  saloons  having  the  usual  and  ordinary  shutters. 

It  is  earnestly  and  ably  insisted  that  the  ordinance  is 
unreasonable  in  its  interference  with,  and  restrictions 
upon,  the  lawful  traflSc  in  intoxicating  liquors,  and  that, 
being  unreasonable,  it  is  void.  Numerous  authorities 
are  cited  in  support  of  this  insistence,  and  they  would, 
in  many  instances,  appear  to  support  this  view,  but  we 
do  not  adopt  them  in  limits  to  which  their  language 
seema  to  extend.  It  is  firmly  settled  that  when  legisla- 
tive power  has  been  extended,  its  exercise  necessarily  in- 
volves the  authority  to  determine  whether  its  results  are 
reasonable  or  unreasonable,  and  if  the  judiciary  assumes  to 
pass  upon  the  reasonableness  or  unreasonableness  of  the 
results  which  flow  from  the  exercise  of  that  power,  it  de- 
parts from  its  functions  as  one  of  the  independent  co- 
ordinate branches  of  the  government.  A  Coal-Float  v. 
City  of  Jeffersonville,  112  Ind.  15;  Cleveland,  etc.,  R.  W. 
Co.  V.  Harrington,  131  Ind.  426. 

It  would  result  in  the  greatest  confusion  of  decisions 
to  permit,  iu  any  case,  the  introduction  of  evidence  as  to 
the  eEfect  of  an  ordinance  upon  a  business,  trade  or  oc- 
cupation. The  jury  would,  in  one  case,  hold  that  under 
the  tacts  proven,  the  ordinance  was  invalid,  while,  in 
another  case,  with  more  or  less  evidence  of  its  hurtful 
consequences,  the  ordinance  would  be  held  valid.     Nor 
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would  it  be  more  just  to  permit  the  reasonableness  of  an 
ordinance  to  be  determined  by  the  court,  as  a  question  of 
law,  arising  upon  the  face  of  the  ordinance)  and  from  a 
judicial  ki;iowledge  of  its  harmful  effects.  To  do  so  would 
be  to  deny  the  right  of  the  legislative  branch  of  the  gov- 
ernment, whether  local  or  general,  to  judge  of  the  wis- 
dom and  prudence  of  its  own  enactments,  or  it  would 
result  in  the  coexistence  of  power  in  the  legislative  and 
judicial  departments  to  judge  of  that  wisdom  and  pru- 
dence, which  would  invite  endless  conflict  oL  decision  be- 
tween the  departments. 

The  exact  question  here  is,  as  it  must  be  in  every  case 
involving  the  exercise  of  legislative  functions,  does  the 
power  exist  to  pass  the  act  or  adopt  the  ordinance? 

As  we  said  in  Champer  v.  City  of  Oreencastle,  supra ^ 
"Municipal  corporations  have  such  powers  only  as  are 
conferred  upon  them  by  the  act  of  the  Legislature  creat- 
ing them,  and  such  incidental  powers  as  are  implied  by 
their  creation,  and  as  are  essential  to  the  accomplish- 
ment of  the  purposes  of  their  creation,  and  for  their  con- 
tinued existence." 

In  that  case  it  was  held  that  cities  had  no  power  to 
pass  such  an  ordinance  as  that  now  before  us,  and  we 
must  adhere  to  that  ruling.  If  there  is  no  greater  power 
given  by  the  Legislature  to  towns  than  to  cities,  with  re- 
spect to  the  liquor  traffic,  that  case  must,  in  its  conclu- 
sion, rule  the  present.  Cities  have  the  express  power  to 
license  and  regulate  the  sale  of  liquors.  R.  S.  1881,  sec- 
tions 3106  and  3154. 

The  language  of  the  grant  of  power  to  towns  is  as  fol- 
lows: '*To  license,  regulate,  or  restrain  *  *  •the 
sale  of  spiritous,  vinous,  malt,  or  other  intoxicating 
liquors."     R.  S.  1881,  section  3333. 

The  ordinance  in  question,  while  not  expressly  deny- 
ing, does  infringe  the  power  of  the  saloon-keeper  to  sell 
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under  a  license,  although  counsel  for  the  appellee  insist 
that  the  town  possessed  the  power  to  deny  such  right. 
We  can  not  believe  that  by  the  use  of  the  word  'We- 
strain"  in  the  grant  of  power,  the  Legislature  intended 
to  confer  upon  towns  the  power  to  prohibit  the  traffic. 
If  such  were  the  necessary  construction  of  the  power,  it 
would  be  of  doubtful  validity,  in  view  of  the  fact  that 
cities  are  given  no  such  power,  and  the  general  system 
of  licensing  the  traffic  under  State  legislation,  in  all 
parts  of  the  State,  would  be  wholly  inconsistent  with  the 
possession  or  exercise  of  prohibitory  power  by  towns. 

The  complaint  does  not  allege  that  the  appellant  was 
conducting  his  business  without  a  license  from  the  State 
or  from  the  appellee,  and  we  can  not  presume  that  he 
was  not  conducting  it  without  licenses,  and  making  sales 
in  violation  of  law.  The  power,  therefore,  which  the 
appellee  could  have  exercised,  and  that  which  we  pre- 
sume she  attempted  to  exercise,  was  to  ^Wegulate"  the 
sales  of  liquor  by  saloon-keepers. 

As  we  held  in  Champer  v.  City  of  Greencastle,  supra/ 
the  ordinance  fails  in  this  attempt,  in  that  it  exceeds  the 
power  to  regulate  the  sales  of  liquor.  The  ordinance 
clearly  creates  an  offense,  and  prescribes  a  penalty,  which 
may  be  complete  if  no  sales  of  liquor  are  made  or  at- 
tempted. It  does  not  attempt  to  prescribe  the  conditions 
under  which  the  sales  that  are  authorized  by  the  State 
and  by  the  town  may  be  made,  either  as  to  time,  place 
or  persons.  It  is  manifestly  a  departure  from  the  power 
given  to  regulate  the  sales  of  liquor,  and  if  the  departure 
made  can  be  upheld  the  question  of  the  limit  of  power 
no  longer  exists. 

When  we  have  passed  beyond  the  scope  of  the  power 
given,  we  must  then  uphold  an  exercise  of  the  most  ex- 
treme power.  To  permit  this  excess  of  power  would  give 
sanction  to  a  requirement  that  the  liquor  traffic  may  only 
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be  conducted  under  circumstances  rendering  it  prac- 
tically impossible  to  conduct  it  at  all. 

Any  such  requirement  would  be  prohibitive  and  not 
in  the  line  of  regulation.  So  the  ordinance  before  us  is 
prohibitive,  to  the  extent  that  it  departs  from  the  power 
to  regulate.  It  is  claimed  that  the  ordinance  should  find 
favor  and  support  in  the  fact,  as  it  is  urged,  that  in  sa- 
loons the  law  is  violated,  and  that  a  clear  view  of  the 
transactions  of  the  saloons  by  the  public  and  its  ofGicers 
will  facilitate  the  detection  and  punishment  of  such  vio- 
lations. 

We  are  not  at  liberty  to  presume  that  a  business  con- 
ducted under  the  legislative  sanction  of  the  State  and  of 
the  town  is  conducted  in  -^^iolation  of  law.  In  the  courts, 
all  lawful  business  must  be  presumed  to  be  conducted  in 
a  lawful  manner. 

The  more  obvious  purpose  of  the  ordinance  was  to  ex- 
pose to  the  view  of  the  public  those  persons  of  the  town 
\f  ho  might  visit  the  saloons  and  drink  intoxicants  there- 
in, and  by  reason  of  such  exposure  deter  them  from^such 
visits,  thereby  not  only  restraining  such  patrons  in  their 
desires  for  intoxicants,  but  in  the  same  proportion  cur- 
tailing the  business  of  the  saloon-keeper.  Such  an  ob- 
ject is  prohibitive,  and  is  not  within  the  powers  con- 
ferred upon  towns. 

If  the  wisdom  of  the  measure  were  before  us,  we  should 
be  slow  to  approve  it,  for  the  reason,  as  well  stated  by 
counsel  for  the  appellant,  if  the  moral  example  of  drink- 
ing be  a  bad  one  it  should  "not  be  thrust  too  glaringly, 
and  with  too  corrupting  influence,  upon  the  passing  pub- 
lic, mixed  of  all  ages  and  sexes  of  people." 

The  distinction  between  this  case  and  those  cases  hold- 
ing valid  screen  ordinances,  relating  to  times  when  it  is 
not  lawful  to  make  any  sales,  is  patent.  \ 

In  the  one  no  prohibitive  power  exists,  while  in  the 
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other  it  clearly  does  exist.  In  the  one  the  Legislature 
and  the  ^own  have  given  the  right  to  make  sales,  and  in 
the  other  the  Legislature  has  not  only  failed  to  give  the 
right  to  make  sales,  but  has  expressly  prohibited  sales. 
Therefore  the  conflict  claimed  does  not  exist. 

We  conclude,  therefore,  that  the  ordinance  in  question 
is  void,  and  that  it  was  error  to  overrule  the  demurrer  to 
the  second  paragraph  of  complaint. 

The  judgment  of  the  circuit  court  is  reversed. 

Filed  Nov.  8, 1893. 
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JuKiSDiCTiON. — When  Presumed.-- Collateral  Attack, — Where  a  court 
of  general  or  superior  jurisdiction,  in  some  view  of  the  case,  may 
have  jurisdiction,  and  it  does  not  aflBrmatively  appear  from  the 
record,  that  the  case  is  one  in  which  jurisdiction  does  not  exist, 
jurisdiction  will  be  presumed ;  and  a  judgment  rendered  in  such  a 
case  can  not  be  collaterally  attacked. 

Same. — Patent  Bight. — Injunction, — Interference  with  Property  Bights  in 
Letters  Patent, — State  courts  have  jurisdiction  in  actions  to  enjoin 
interference  with  the  property  rights  in  letters  patent,  where  such 
interference  consists  of  false  and  malicious  claims  of  title,  threats 
to  collect  royalties  from  plaintiff's  customers,  and  to  involve  them 
in  litigation  for  infringements. 

EvTDBNCB. — Supreme  Court  Practice, — Bejected  Evidence. — Competency. 
— Question  J  How  Baised. — Bill  of  Exceptions, — In  order  that  the  ap- 
pellate tribunal  may  decide  as  to  the  competency  of  rejected  evi- 
dence, it  must  be  brought  into  the  bill  of  exceptions ;  for  this  court 
will  not  decide  such  questions  upon  the  statement  of  counsel. 

Sams. — Belevancy, — Buling  of  Postmaster-General. — Letters  Patent. — 
Where  the  property  rights  in  letters  patent  are  in  dispute,  a  ruling 
of  the  postmaster-general,  as  to  the  delivery  of  mail  to  the  dispu- 
tants, is  not  admissible  in  evidence  to  rebut  an  inference  of  malice, 
in  an  action  to  enjoin  interference  with  property  rights  in  such 
letters. 
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Change  of  Venue. — Change  upon  Change, — Special  Judge, — ^Where  a  ^ 
change  of  venae  has  been  taken  from  a  regular  presiding  jndge,  and 
a  special  judge  has  been  appointed  to  try  the  case,  it  is  npt  error  to 
refuse  a  change  of  venue  from  such  special  judge. 

From  the  St.  Joseph  Circuit  Court. 

JP.  J".  L.  Meyer,  for  appellant. 
L.  Subbard,  for  appellee. 

Hackney,  J. — ^The  appellee  sued  the  appellant,  in  the 
court  below,  upon  a  complaint  alleging  title  to  certain 
letters  patent  granted  by  the  United  States  government, 
derived  through  a  judgment  of  the  St.  Joseph  Circuit 
Court  theretofore  rendered  in  an  action  between  appel- 
lee's assignors  and  this  appellant,  wherein  the  title  to 
said  letters  patent  was  in  issue  and 'was  claimed  by  such 
assignors  and  by  this  appellant. 

Enough  of  the  issues  and  judgment  in  that  case  is 
pleaded  in  the  complaint  herein  to  show  that  said  action 
was  to  quiet  the  title  to  said  letters  patent,  and  settle  the 
conflicting  claims  of  the  parties  thereto,  and  to  restrain 
the  appellant  from  asserting  adverse  claims  thereto.  The 
title  was  found  to  be  in  others,  and  that  this  appellant 
had  no  interest  therein.  Upon  the  title  so  derived,  the 
appellee  sought  and  secured,  in  this  suit,  an  injunction 
against  the  appellant  from  representing  to  the  public, 
and  to  the  customers  and  agents  of  the  appellee,  that  he 
owned  said  letters  patent,  or  had  £^ny  interest  therein, 
and  from  issuing  and  publishing  any  demand  for  royalty 
or  license  fees  for  the  use  of  the  invention  and  improve- 
ment covered  by  such  letters,  and  from  threatening  liti- 
gation with  any  person  who  had  bought,  or  might  buy 
or  offer  to  buy,  spark  arresters  covered  by  such  patents, 
and  from  advertising  that  appellee  had  not  the  right  to 
collect  the  price  of  any  such  sales,  and  from  questioning 
appellee's  title  to  such  letters. 
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The  theory  of  the  complaint  is  that  the  false  and  ma- 
licious claims  of  title  by  appellant,  and  threats  to  collect 
royalties  from  appellee's  customers,  and  to  involve  them 
in  litigation  for  infringements,  was  injurious  to  appel- 
lee's business,  and  materially  affected  its  property  rights 
in  said  letters  patent,  and  in  the  value  of  spark  arresters 
made  by  it,  in  that  such  claims  persuaded  and  deterred 
persons  from  buying  them,  and  rendered  their  invention 
and  investment  valueless. 

LJTie  appellant  attacks  the  jurisdiction  of  the  St.  Joseph 
Circuit  Court  to  adjudge  upon  the  title  to  letters  patent 
as  pleaded  in  this  complaint,  and  to  enter  the  decree 
herein  appealed  from. 

The  allegations  of  the  complaint  before  us  do  not  dis- 
close the  character  of  the  claims  asserted  in  the  former 
action  by  the  appellant  and  by  the  appellee's  assignors, 
whether  they  grew  out  of  letters  granted  to  either,  or 
whether  they  depended  upon  contracts  between  the  parties 
under  which  interests  were  sold.  By  reference  to  the 
evidence  in  this  case,  we  find  that  the  complaint  in  the 
action  involving  title  alleged  an  ownership  in  part  by 
appellees'  assignors,  and  a  dispute  between  this  appel- 
lant and  others  named  as  to  the  ownership  of  the  re- 
maining interests,  the  character  of  the  claims  to  such  re- 
maining interests,  it  was  alleged,  was  unknown,  and  the 
allegations  did  not  state  the  character  or  source  of  the 
claims  of  the  plaintiffs  in  that  case.  The  evidence  in 
that  case  is  not  before  us,  and  we  would  be  slow  to  look 
into  it  to  ascertain  the  jurisdiction  of  the  court,  if  it  were. 
The  findi^g  having  been  adverse  to  this  appellant  his 
pleadings  in  that  case  can  not  supply  the  light  necessary . 
The  decree  in  that  case  does  not  disclose  the  character  of 
the  claims  alleged  to  be  made  by  any  of  the  parties,  and 
does  not  lifford  the  means  of  enlightening  us  upon  this 
subject. 
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We  are,  then,  as  to  the  former  proceeding,  obliged  to 
rest  upon  such  presumptions  as  the  law  indulges  from 
the  absence  of  any  information  upon  the  subject.  The 
inquiry  is  suggested  by  the  contention  of  the  appellant 
that  in  the  former  case,  the  decree  in  which  is  pleaded 
as  the  source  of  appellee's  title  in  this  case,  the  St.  Jo- 
seph Circuit  Court  had  no  jurisdiction,  and  in  conse- 
quence its  decree  was  void. 

It  is  a  well  settled  rule  that  where  a  court  of  general 
or  superior  jurisdiction,  in  some  view  of  the  case,  may 
have  jurisdiction,  and  it  does  not  aflSrmatively  appear, 
from  the  record,  that  the  case  is  one  in  -which  jurisdic- 
tion does  not  exist,  jurisdiction  will  be  presumed.  In 
view  of  this  rule,  we  must  presume  in  favor  of  the  juris- 
diction of  the  court  in  that  case  if,  under  any  reasonable 
circumstances,  juiisdiction  could  have  existed. 

The  insistence  of  the  appellant  is  that  no  jurisdiction 
existed  to  try  conflicting  claims  to  letters  patent,  be- 
cause, as  urged,  the  rights  in  such  letters  are  granted 
under  and  depend  upon  the  federal  laws.  To  this  point 
are  cited  Rich  v.  Hotchkisa,  16  Conn.  409;  Brooks  &  Mor- 
ris V.  Stolley,  3  McLean's  Rep.  523;  Goodyear  v.  Union 
India  Rubber  Co.,  4  Blatchf.  63;  Duke  v.  Graham,  19 
Fed.  Rep.  647;  Campbell  v.  James,  2  Fed.  Rep.  338,  and 
Elmer  v.  Fennel,  40  Me.  430. 

The  effect  of  the  holdings  in  these  cases  is,  as  we  un- 
derstand them,  that,  where  the  validity  of  the  patent  or 
infringement  is  the  question  directly  involved,  the  United 
States  courts  have  jurisdiction.  But,  by  an  almost  un- 
broken line  of  decisions,  it  has  been  held  that  even  where 
the  validity  of  the  patent  is  involved,  if  it  arises  collater- 
ally, the  State  courts  may  have  jurisdiction.  To  this 
effect  are  the  following  cases:  Albright  v.  Tea^  106  U. 
S.  613;  Ingalls  v.  Tice,  14  Fed.  Rep.  297;  Middlebrooh  v. 
Broadbent,  47  ^.  Y.  443;  Rich  v.  Hoichkiss,  supra;  Bur- 
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rail  V.  Jewett,  2  Paige,  133;  Sherman  v.  Champlain,  etc., 
Co.,  31  Vt.  162;  Dale,  etc.,  Mfg.  Go.  v.  Hyatt,  125  U.  S. 
51;  Slemmer's  Appeal,  58  Pa.  155;  Parkhurst  v.  Kins- 
man, 2  Halsted's  Chan.  Rep.  600;  Rice  v.  Garnhart,  34 
Wis.  453;  Saxton  v.  Dodge,  57  Barb.  84. 

The  rule  which  ^ may  be  deduced  from  these  cases  is, 
that  where  the  cause  of  action  depends  primarily  upon 
some  contract  of  the  parties,  jurisdiction  exists  in  the 
State  courts,  although  the  validity  of  the  patents  may 
arise  incidentally. 

This  rule  has  been  applied  to  the  enforcement  of  the 
assignment  of  letters  patent  under  agreement  of  the 
parties  and  to  receivers  appointed  under  State  statutes. 
Binney  v.  Annan,  9  Am.  Rep.  10;  Fuller,  etc.,  Co.  v. 
Bartlett,  60  Am.  Rep.  838. 

Such  an  infinite  variety  of  transactions  may  arise  and 
find  enforcemept  in  the  State  courts,  under  the  rule 
stated,  that  we  are  not  permitted  to  presume  that  the  title 
involved  in  the  case  pleaded  did  not  depend  upon  a  con- 
tract enforceable  'vifithin  the  jurisdiction  of  the  St.  Joseph 
Circuit  Court.  We  have  been  cited  to  no  case,  and  our 
researches  have  discovered  none,  where  th^  title  to  letters 
patent  necessarily  involved  the  validity  of  the  patent  or 
the  infringement  of  the  rights  of  the  patentee  as  granted 
by  the  laws  of  the  United  States.  Ownership,  legal  or 
equitable,  of  the  letters  patent,  or  of  an  interest  in  .the 
invention,  does  not,  in  our  opinion,  necessarily  involve 
the  validity  of  the  patent  or  its  infringement,  for,  pre- 
suming the  patent  to  be  valid  and  in  no  manner  issued 
or  used  contrary  to  the  laws  of  the  government  or  the 
rights  of  patentees  of  similar  inventions,  interests  may 
arise  and  be  enforced  under  contracts  between  the  parties 
and  within  the  jurisdiction  of  the  State  courts. 

As  above  indicated,  the  jurisdiction  of  the  St.  Joseph 
Circuit  Court,  in  the  present  case,  is  attacked.     The  as- 
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sault  proceeds  from  a  construction  of  the  complaint  that 
the  gist  of  the  action  is  in  the  enjoining  of  mere  libels 
upon  the  title  of  the  appellee  to  letters  patent.  From  the 
premises  assumed,  the  conclusion  urged  would  follow,  as 
held  in  the  following  cases:  Whitehead  v.  KitsoUy  119 
Mass.  484;  Kidd  v.  Eorry,  28  Fed.  Rep.  773;  Life  Ass'n 
V.  Boogher,  3  Mo.  App.  173;  Baltimore  Car  Wheel  Co. 
V.  Bemis,  29  Fed.  Rep.  95;  Mauger  v.  Dick,  55  How. 
Pr.  132;  Singer  Mfg.  Co.  v.  Domestic ,  etc.,  Co.,  49  6a. 
70. 

However,  we  do  not  concur  in  the  construction  of  the 
complaint  insisted  upon  by  the  appellant  J 

The  complaint  before  us  involves  more  than  libel  of 
title,  it  charges  the  false  and  malicious  destruction  of  the 
appellee's  property  rights  in  injuring  its  business,  de- 
terring others  from  dealing  with  it,  and  rendering  value- 
less its  inventions  and  improvements,  its  investments 
and  manufactures.  It  is  more  than  a  mere  libel  not  in- 
terfering with  property  rights.  The  distinction  between 
the  two  classes  of  cases  is  made  and  enforced  by  Mr. 
Justice  Blodgett,  in  Emack  v.  Kane,  34  Fed.  Rep.  46. 

In  that  case,  in  speaking  of  Kidd  v.  Horry,  supra,  it 
was  said:  ''The  principle  of  this  case,  concisely  stated, 
is  that  a  court  of  equity  has  no  jurisdiction  to  restrain 
the  publication  of  a  libel  or  slander.  But  it  seems  to 
me  the  case  now  under  consideration  is  fairly  different 
and  distinguishable  from  the  cases  relied  upon  by  the 
defendants  in  what  seems  to  me  a  material  and  vital 
feature.  In  Kidd  y.,  Horry,  the  owner  of  a  patent 
sought  the  interference  of  a  court  of  equity  to  restrain 
the  defendants  from  publishing  and  putting  in  circula- 
tion statements  challenging  the  validity  of  his  patent, 
and  of  his  title  thereto,  on  the  ground  that  such  publica- 
tions were  libelous  attacks  upon  his  property.  Here 
the  complaint  seeks  to  restrain  the  defendants  from  mak- 
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ing  threats  intended  to  intimidate  the  complainant's 
customers  under  the  pretext  that  complainant's  goods 
infringe  a  patent  owned  or  controlled  by  the  defendants, 
and  threats  that  if  such  customers  deal  in  complainant's 
goods,  they  will  subject  themselves  to  a  suit  for  such  in- 
fringement;  the  bill  charging,  and  the  proof  showing, 
that  these  charges  of  infringment  are  not  made  in  good 
faith,  but  with  a  malicious  intent  to  injure  and  destroy 
the  complainant's  business. 

* 'While  it  may  be  that  the  owner  of  a  patent  can  not  in- 
voke the  aid  of  a  court  of  equity  to  prevent  another  per- 
son from  publishing  statements  denying  the  validity  of 
such  patent  by  circulars  to  the  trade^  or  otherwise,  yet, 
if  the  owner  of  a  patent,  instead  of  resortiiig  to  the  courts 
to  obtain  redress  for  alleged  infringements  of  his  patent, 
threatens  all  who  deal  in  the  goods  of  a  competitor  with 
suits  for  infringement,  thereby  intimidating  such  cus- 
tomers  from  dealing  with  such  competitor,  and  destroy- 
ing his  competitor's  business,  it  would  seem  to  make  a 
widely  different  case  from  Kidd  v.  Horry,  and  that  such 
acts  of  intimidation  should  fall  within  the  preventive 
reach  of  a  court  of  equity. 

*'It  may  not  be  libelous  for  the  owner  of  a  patent  to 
charge  that  an  article  made  by  another  manufacturer  in- 
fringes his  patent;  and  notice  of  an  alleged  infringement 
may,  if  given  in  good  faith,  be  a  considerate  and  kind 
act  on  the  part  of  the  owner  of  the  patent;  but  the  grava- 
Tnen  of  this  case  is  the  attempted  intimidation  by  defend- 
ant of  complainant's  customers  by  threatening  them  with 
suits  which  defendants  did  not  intend  to  prosecute;  and 
this  feature  was  not  involved  in  Kidd  v.  Horry. 

''I  can  not  believe  that  a  man  is  remediless  against  per- 
sistent and  continued  attacks  upon  his  business,  and 
property  rights  in  his  business,  such  as  have  been  per- 
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petrated  by  these  defendants  against  the  complainant,  as 
shown  by  the  proofs  in  this  case. 

*'It  shocks  my  sense  of  justice  to  say  that  a  court  of 
equity  can  not  restrain  systematic  and  methodical  out- 
rages like  this,  by  one  man  upon  another's  property 
rights.  If  a  court  of  equity  can  not  restrain  an  attack 
like  this  upon  a  man's  business,  then  the  party  is  cer- 
tainly remediless,  because  an  action  at  law  in  most  cases 
would  do  no  good,  and  ruin  would  be  accomplished  be- 
fore an  adjudication  would  be  reached.  •  •  •  Re- 
dress for  mere  personal  slander  or  libel  may  perhaps 
properly  be  left  to  the  courts  of  law,  because  no  false- 
hood, however  gross  and  malicious,  can  wholly  destroy 
a  man's  reputation  with  those  who  know  him;  but  state- 
ments and  charges  intended  to  frighten  away  a  man's 
customers,  and  intimidate  them  from  dealing  with  him, 
may  wholly  break  up  and  ruin  him  financially,  with  no 
adequate  remedy  if  a  court  of  equity  can  not  afford  pro- 
tection by  its  restraining  writ." 

Little  has  been  said  by  the  learned  judge  in  that  case, 
which  is  not  fully  applicable  in  this  case,  and  here  we 
have  an  element  not  included  in  that  case,  namely,  the 
insolvency  of  the  appellant,  whereby  an  action  at  law 
would  be  wholly  inadequate. 

In  the  case  of  the  Life  Ass^n  v.  Boogher,  supra,  it  was 
held  that  insolvency  did  not  enlist  the  aid  of  the  court 
of  equity,  but  we  are  disinclined  to  accept  that  case  as 
authority.  It  is  not  only  out  of  line  with  the  holdings  of 
this  court  upon  that  question,  but  it  holds  that  the  con- 
stitutional guarantee  of  the  freedom  of  the  press  and  of 
speech  is  a  protection  to  one  against  equitable  interfer- 
ence in  publishing  false  and  injurious  statements.  In 
neither  of  these  positions  can  we  believe  it  sound. 
T^  It  is  urged  that  the  lower  court  erred  in  refusing  a 
change  of  the  venue  in  the  cause  from  the  special  judge 
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before  whom  it  was  set  by  the  regular  judge 
Laving  been  taken  from  such  regular  judge. 
davit  in  support  of  the  motion  so  denied  did 
any  statutory  cause  for  auch  change,  but  stat 
ployment  of  such  special  judge  as  counsel  I' 
the  parties  in  the  former  proceeding  Involvin 
tion  of  the  ownership  of  the  patents.  While 
propriety  to  have  accepted  the  special  appoi: 
der  such  circumstances,  we  are  not  enabled 
the  appellant  was  harmed  by  the  denial  of  b 
tioa.  If  the  affidavit  had  stated  a  statutory  ci 
change,  it  should  hava  been  denied  under  th< 
but  one  change  is  allowable.  R.  S.  1881,  sec 
Certainly  the  special  affidavit  did  not  make 
showing  than  one  including  the  statutory  cai 
Under  the  claim  of  rebutting  the  iuferenc' 
in  publishing  the  circulars  complained  of,  bj 
the  truth  of  the  statements  in  such  circulars, 
lant  sought  to  prove  a  ruling  of  the  postmas 
upon  which  the  local  postmaster  was  ordere< 
to  the  appellant  mail  addressed  to  the  appelle 
unable  to  observe  the  force  of  either  claim  in 
the  offered  evidence.  The  postmaster-gene 
authority  to  decide  between  the  conflicting 
ownership  to  the  patent,  and  the  effect  of  a 
by  that  officer  could  be  no  justification  or  ezci 
lisbing  an  injurious  claim  of  title  and  false  < 
royalties,  when  the  proper  courts  were  open  t 
when,  in  one  of  such  courts,  an  adverse  de 
already  been  rendered. 

There  had  been  no  effor(  to  disprove  the  t: 
pellant's  statements  of  the  postmaster-geners 
the  ruling  was  used  in  the  statements  manife 
purpose  of  lending  force  to  the  appellant's  els 
ership,  but  the  ruling' could  give  no  real  stre 
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claim,  rfnd  could  furnish  no  such  advice  to  the  appellant 
as  would  excuse  the  publications. 

The  appellant  complains  of  the  exclusion  of  a  deed  of 
assignment  to  him  by  one  Rose,  offered  in  defense  of  his 
claim  of  title  adverse  to  that  asserted  by  the  appellee. 
The  deed  is  not  in  the  record,  and  we  have  no  means  of 
judging  of  its  relevancy.  If  it  antedated  the  judgment 
in  the  former  case,  the  issue  arising  upon  it  was  there 
determined  adversely  to  him,  and  he  could  not  again  as- 
sert it  in  this  action,  thereby  collaterally  attacking  the 
former  decree.  Nor  can  we  say  that  a  decree  in  disre- 
gard of  such  deed  was  unconscionable,  as  counsel  insists. 
We  do  not  know  that  the  former  decree  was  in  disregard 
of  the  deed.  It  may  have  been  found  to  have  been  a 
forgery,  or  to  have  lapsed  for  nonpayment  of  the  consid- 
eration, or  set  aside  as  procured  by  fraud.  To  permit 
an  inquiry  as  to  the  justice  of  the  former  decree  in  its 
effect  upon  the  assignment  would  introduce  a  collateral 
inquiry,  one  that  appellant  was  bound  to  make  upon  ap- 
peal, or  by  other  direct  proceeding.  It  is  urged  that  de- 
fending the  former  suit  as  a  poor  person,  appellant  was 
assigned  unskilled  counsel,  by  whose  mistake  the  deed 
was  not  introduced  in  evidence,  and  that  his  interests 
were  thereby  unjustly  defeated.  In  the  absence  of  fraud, 
the  appellant  was  bound  by  the  decree,  and,  for  fraud, 
his  remedy  is  not  against  the  appellee  by  collateral  in- 
quiry. 

It  is  further  complained  that  the  trial  court  erred  in 
excluding  as  evidence  a  transcript  of  certain  proceedings 
in  the  circuit  court  of  the  United  States,  for  the  district 
of  Indiana,  in  support  of  his  assertion  of  former  adjudi- 
cation of  title  in  his  favor.  The  bill  of  exceptions  states 
the  offer  of  a  transcript,  but  the  same  is  not  made  part 
of  the  bill  of  exceptions,  and  we  are  deprived  of  any 
means  of  judging  of  its  relevancy.    We  are  not  at  liberty 
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to  decide  such  questions  upon  the  statement  of  counsel 
to  this  court,  or  to  the  lower  court,  as  to  the  contents  of  a 
transcript  or  other  document. 

The  questions  already  passed  upon  render  it  unneces- 
sary to  inquire  whether  the  decree  was  contrary  to  law. 

The  record  discloses  no  error  for  which  the  decree  of 
the  lower  court  should  be  reversed,  and  the  same  is, 
therefore,  affirmed. 

HowABD,  J.,  did  not  participate  in  this  case. 

FOed  Nov.  22,  1893. 


No.  16,234. 
McElWAINB   KT   al.    V.   HoSEY   ET   AL. 

I  

Mechanics'  Lien. — Scope  of  Act  ofl  889. — Statute  Construed. — ^The  act 
of  March  9, 1889,  concerning  mechanics,  laborers,  etc.,  liens,  is  gen- 
eral in  its  provisions,  and  the  spirit  and  intention  of  this  statute  is 
to  prefer  laborers  as  a  class,  and  not  to  prefer  one  class  of  laborers 
to  another. 

8am B. — Lien  Without  yotice. — Scope  of  Provision. — Special  and  Hem- 
edial  Statute  Construed. — Section  1  of  the  acts  of  1889,  p.  257,  creat- 
ing a  lien  without  notice,  is  remedial  and  specific  in  its  terms,  and 
is  limited  in  its  operation  to  the  specified  class  of  service  mentioned 
therein ;  and  does  not  extend  to  erections  or  structures  other  thai^ 
those  thus  designated.  The  implements,  boiler,  engine,  shafting, 
beam,  derrick,  reel,  ropes  and  drill,  when  put  in  place  and  action  for 
boring  a  well,  do  not  come  within  the  provisions  of  section  1,  supra^ 
and  require  notice  of  intention  to  hold  a  lien. 

Hbcbiver. — Power  to  Appoint. — ^The  court  has  inherent  power  to  ap- 
point a  receiver  in  any  case  where  it  is  found  necessary  to  protect 
the  rights  of  all  parties,  and  to  properly  execute  the  decree  of  the 
court. 

Plbadino. — Agreement  of  Parties. — When  Dispenses  With  Special  and 
Supplemental  Pleadings. — Belief. — Estoppel. — tVhere  the  parties  to 
an  action  agree  before  entering  upon  the  trial,  ''that  all  facts  in  any 
way  relating  to  the  case  in  hand,  or  affecting  the  merits  of  the  con- 
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troversy  on  either  side,  may  be  introduced  in  evidence  under  the 
pleadings  now  on  file/'  such  agreement  precludes  all  insistence  that 
the  relief  granted  is  broader  than  the  pleadings  authorize. 

From  the  Hamilton  Circuit  Court. 

G.  Shirts  and  J.  A.  Kilbourne,  for  appellants. 
G.  W.  Stephenson,  W.  R.  Fertig,  T.  J.  Kane  and  T.  P. 
Davis,  for  appellees. 

Dailey,  J. — On  the  31st  of  March,  1891,  the  appel- 
lees, Hosey,  Larby,  Stroup  and  Wilson,  filed  their  com- 
plaint in  the  Hamilton  Circuit  Court,  the  first  three  to 
recover  for  wages  alleged  to  be  due  them  as  drillers  of  a 
certain  gas  well  for  the  contractor,  the  appellee  HoUerau, 
and  the  last  named  to  recover  for  alleged  services  as  a 
teamster,  in  hauling  pipe  and  other  material  to  said  well 
while  in  the  process  of  construction,  and  to  enforce  an 
alleged  laborer's  lien  on  behalf  of  all  of  said  plaintiffs, 
and  praying  also  for  the  appointment  of  a  receiver. 

The  appellee  HoUeran  separately  answered  that  on 
the  9th  day  of  March,  1891,  he  had  executed  to  certain 
of  his  creditors,  a  written  instrument,  mentioned  in  the 
complaint,  whereby  he  transferred  the  property  in  ques- 
tion to  them,  reserving  to  himself  therein  $600  for  his 
exemption  generally,  praying  that  the  court  would  secure 
to  him  said  sum,  and  joining  in  the  prayer  for  a  re- 
ceiver. Afterwards,  on  his  motion,  the  appellee  Isom 
Cloud  was  made  a  party,  and  filed  his  separate  answer 
and  cross-complaint,  wherein  he  alleged  that  he  was  also 
a  creditor  of  said  Holleran,  on  account  of  wages,  as  a 
teamster,  in  hauling  certain  material  to  and  from  the 
well,  praying  judgment  therefor  and  that  the  same  be 
declared  a  prior  .claim.  At  the  same  time  the  appellees 
Heiny  and  Crull  filed  their  cross-complaint  claiming, 
by  assignment,  certain  wages  alleged  to  be  due  Walter 
S.   Brown  and  Wash.  Bowman,  drillers;    also  certain 
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claims  alleged  to  be  due  them  for  livery  hire,  asking 
judgment  therefor  and  that  the  same  be  declared  pre- 
ferred. 

The  appellants  McElwaines  filed  their  cross-complaint 
against  the  other  parties,  wherein  they  alleged  a  large 
amount  of  indebtedness  due  and  owing  them  from  said 
HoUeran  upon  notes  and  open  account,  by  reason  of 
claims  secured  by  mortgage  to  other  parties  paid  by  and 
assigned  to  them,  and  for  cash  paid  in  the  completion  of 
said  well,  praying  for  judgment  against  said  HoUeran 
for  the  amount  due  on  said  debts;  also,  for  a  foreclosure 
of  said  mortgage  and  the  adjustment  of  the  rights  of  the 
several  parties  thereunder.  Appellants  McElwaines  an- 
swered the  cross-complaint  of  HoUeran  by  general  de- 
nial, and  the  appellants,  James  B.  McElwaine  and 
Brooks,  demurred  to  plaintiffs*  complaint  for  want  of 
facts,  which  was  overruled. 

Appellants,  James  B.  McElwaine,  Brooks, Vance,  and 
Springer,  then  answered  the  complaint  in  two  para- 
graphs, the  same  being  general  denial  and  payment. 

The  cause  was  submitted  to  the  court  for  trial,  and  on 
the  18th  day  of  May,  1891,  a  finding  and  decree  were 
entered  in  favor  of  the  several  plaintiffs  and  cross-com- 
plainants, Heiny,  CruU  and  Cloud,  for  the  amounts  of 
their  respective  claims,  adjudging  them  to  be  preferred, 
and  appointing  a  receiver;  the  court  also  found  and  ad- 
judged the  amount  due  to  appellants  McElwaines  refused 
to  decree  a  foreclosure  as  prayed  for  by  them,  but  di- 
rected the  receiver  to  take  charge  of  the  property  in- 
volved in  the  contest  and  sell  the  same,  and  with  the 
proceeds  pay  the  claims  of  the  plaintiffs  and  certain  de- 
fendants as  preferred  in  the  order  set  out  in  the  decree. 

On  May  23,  1891,  the  appellants,  McElwaine  and 
Brooks,  separately  moved  the  court  to  modify  the  judg- 
ment, which  motion  was  overruled,  and  said  appellants 
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filed  theii"  motion  for  a  new  trial,  with  certain  specifica- 
tions therein,  which  motion  was  overruled.  The  errors 
assigned  are: 

First.  Overruling  the  several  demurrers  to  the  com- 
plaint of  the  plaintiffs,  and  to  the  cross*complaint  of  the 
alleged  laborers. 

Second.    Overruling  the  motion  to  modify  the  decree. 

Third.    Overruling  the  motion  for  a  new  trial. 

Fourth.    Error  in  the  appointment  of  a  receiver. 

The  facts  introduced  on  the  trial  show  that  on  the  13th 
day  of  December,  1890,  the  appellee  Michael  HoUeran 
entered  into  a  contract  with  the  appellant  Brooks,where- 
by  HoUeran  was  to  drill,  at  his  own  expense,  a  gas  well, 
ready  for  use,  for  which  he  was  to  receive,  when  com- 
pleted,  $1,100,  and  by  subsequent  arrangement.  Brooks 
was  to  furnish  to  drillers  material  and  labor  for  the 
work,  all  of  which  he  was  to  deduct  from  the  contract 
price;  that  on  the  27th  of  April,  1891,  the  appellants 
McElwaines,  doing  business  under  the  style  name  and  firm 
of  ''J.  B.  McElwaine  &  Co.,"  settled  with  Brooks,  allow- 
ing him  on  his  claim  for  board,  etc.,  $254.65,  and  re- 
ceived in  cash  the  balance  of  the  contract  price,  $895.35; 
that  in  the  settlement  with  Brooks,  McElwaine  <fc  Co.  as- 
sumed the  defense  of  this  action,  and  agreed  to  pay  what- 
ever the  court  should  adjudge  to  be  liens  upon  said 
property;  that  appellee  Hosey  was  a  driller,  and  as 
such  worked  eighteen  days,  at  $3  per  day,  prior  to  the 
execution  of  the  assignment  hereinafter  mentioned,  dur- 
ing which  time  his  board  bill  was  $9.80;  that  appellee 
Larby  was  also  a  driller,  and  as  such  worked  twenty 
days  prior  to  the  execution  thereof  at  $4  per  day,  during 
which  time  his  board  bill  was  $10;  that  appellee  Stroup 
worked  eighteen  days  prior  thereto,  at  $4  per  day,  and 
his  board  bill  during  that  time  was  $10.40;  that  before 
the  execution  thereof  said  Cloud,  a  teamster,  hauled  pipe 
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and  material  from  the  city  of  Nobles ville  to  the  well,  the 
value  of  which  service  was  $12;  and  about  the  same  time 
Jordan  Wilson  performed  like  service  of  the  value  of 
$23;  that  on  the  9th  of  March,  1891,  the  appellee  Hoi- 
leran  executed  the  following  written  instrument  to  the 
persons  therein  named,  to  wit:  "This  indenture  wit- 
nesseth  that  Michael  HoUeran,  of  the  city  of  Noblesville^ 
Hamilton  county,  State  of  Indiana,  hereby  sells,  trans- 
fers, assigns,  and  delivers,  subject  to  the  conditions  and 
on  the  terms  hereinafter  stated,  to  Julius  Joseph,  Ed. 
Sopher,  John  C.  Craig,  William  C.  Vance,  The  Foundry 
and  Machine  Works,  J.  B.  McElwaine,  George  A.  Rich- 
ards, George  E.  Springer  and  James  Clark,  of  the  coun- 
ties of  Hamilton  and  Marion,  in  the  State  of  Indiana,  to 
wit:  Two  complete  strings  of  drilling  tools,  three  rigs 
and  derricks,  one  string  of  four  and  a  quarter  drilling 
tools,  including  pipe,  casing,  tubing,  etc.,  and  all  appli- 
ances connected  therewith,  and  claim  against  Madison 
Brooks  for  drilling  gas  well,  amounting  to  $1,100,  and 
also  claim  against  Castleton  Gas  Company  for  $200;  re- 
serving, however,  to  myself,  on  my  statutory  exemption 
as  a  householder,  $600  of  said  claims  and  property  afore- 
said; the  condition  of  the  above  and  foregoing  is,  that  I 
am  indebted  to  Julius  Joseph  in  the  sum  of  $89,  Ed.  So- 
pher in  the  sum  of  $150,  John  C.  Craig  in  the  sum  of 
$28,  William  C.  Vance  in  the  sum  of  $65,  and  the  Foun- 
dry and  Machine  Works  in  the  sum  of  $160,  which 
claims  are  preferred,  and  to  be  first  paid  out  of  the  fore- 
going claims  and  property,  after  deducting  my  exemp- 
tion; and,  also,  I  am  indebted  to  J.  B.  McElwaine  &  Co. 
in  the  sum  of  $5,000,  George  A.  Richardson  in  the  sum 
of  $120,  George  E.  Springer  in  the  sum  of  $160,  and 
James  Clark  in  the  sum  of  $103,  and  after  reserving  and 
deducting  exemption  as  aforesaid,  and  the  payment  of 
said  preferred  claims,  as  hereinbefore  stated,  the  residue 
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of  said  claim  and  property  shall  be  used  and  applied  pro 
rata  to  the  payment  of  debts  herein  last  referred  to,  on 
the  basis  of  the  amounts  hereinbefore  stated.  It  is  fur- 
ther agreed  and  understood  that  said  creditors  hereinbe- 
fore  nam^d  may  have  and  take  immediate  possession  of 
said  property,  and  sell  and  dispose  of  the  same  in  such 
manner  as  to  obtain  the  highest  and  best  price,  and  after 
allowance  and  payment  of  said  exemption,  and  the  pay- 
ment of  said  preferred  claims  in  full,  the  residue  of  the 
proceeds  shall  be  applied,  as  hereinbefore  stated,  to  the 
liquidation  of  said  claims  of  the  second  class,  hereinbe- 
fore mentioned,  pro  rata;  the  said  HoUeran  shall  con- 
tinue the  work  on  the  Madison  Brooks  well,  and  com- 
plete the  same,  and  continue  to  use  the  property  herein- 
before described,  or  so  much  thereof  as  may  be  necessary 
for  the  purpose,  and  the  expenses  of  completing  said 
work,  and  the  labor  account  incurred  in  completing  said 
work  shall  be  paid  out  of  said  $1,100  owing  by  said 
Madison  Brooks." 

Two  days  after  the  execution  of  said  contract,  said 
Vance,  acting  for  the  creditors  so  preferred,  took  posses- 
sion of  the  well,  and  continued  the  drilling  for  the  pur- 
pose, employing  appellees,  Hosey,  Larby  and  Stroup, 
who  performed  such  service,  and  incurred  board  bills 
with  said  Brooks  as  follows:  Hosey,  ten  and  one-half 
days,  $31.50;  board  bill,  $5.40.  Stroup,  seven  days, 
$28;  board  bill,  $4.  And  Vance  incurred  other  expenses 
amounting  to  $41.48. 

On  March  24,  1891,  appellants  McElwaine  &  Co.  pur- 
chased what  are  styled  the  prior  claims  in  said  contract 
of  assignment,  to  wit:  Joseph,  $80;  W.  C.  Vance,  $59; 
Sopher,  $135;  Craig,  $28;  Foundry,  $160,  and  Richard- 
son, $120;  total,  $582 — paid  Vance's  expense  account, 
$41.48,  and  assumed  to  pay  whatever  said  Vance  was 
personally  responsible  for. 
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On  the  25th  of  March,  1891,  they  likewise  paid  to  said 
Brown,  for  labor  on  well,  under  Vance,  $2^.55;  to  Larby, 
labor  on  well,  under  Vance,  $39.01;  paid  Gilchrist,  for 
completing  the  same,  $300,  and  for  fishing  tools  and 
freight,  $68.  HoUeran,  therefore,  was  indebted  to  Mc- 
Elwaine  &  Co.,  as  found  by  the  court,  for  the  amount 
due  upon  the  notes  and  open  account,  set  up  in  their 
cross-complaint,  and  for  the  expenses  last  above  stated, 
and  for  the  amount  paid  to  parties  named  in  written 
contract,  as  preferred,  who  had  assigned  their  claims  to 
McElwaine  <fe  Co.,  in  all  in  the  sum  of  $7,035.35,  which 
was  so  found  by  the  court,  in  this  case. 

On  March  26,  1891,  appellees  Hosey,  Stroup  and 
Larby  served  upon  appellant  Brooks  notice,  in  writing, 
wherein  they  claimed  the  several  amounts  due  them  for 
wages  as  drillers,  both  before  and  after  the  making  of 
said  written  contract,  and  asserted  a  lien  on  the  gas  well 
and  all  castings,  piping,  tubing  and  other  fittings  used 
or  placed  therein  or  connected  therewith,  and  upon  all 
tools,  machinery,  structures  and  appliances  used  in  or 
about  the  drilling  of  said  well,  and  upon  the  lot  or  par- 
cel of  land  whereon  the  same  was  situated,  and  directing 
said  Brooks  to  retain,  out  of  the  contract  price  of  the 
well,  the  sums  of  money  so  due,  in  default  of  which  they 
would  hold  him  personally  responsible  therefor.  As  to 
the  claims  of  appellees  Heiny  and  Crull,  it  appears  they 
were  liverymen,  and  that  two  drillers,  while  they  were 
engaged  at  the  work,  hired  rigs  from  said  appellees;  that 
Holleran  was  to  pay  for  this  service  out  of  the  wages  of 
said  drillers,  and  that  said  wages  were  afterwards  as- 
signed by  said  drillers  to  Heiny  and  Crull.  The  court 
decreed  that  said  drillers,  and  each  of  them,  were  en- 
titled to  a  lien  upon  said  property  for  their  wages,  and 
that  said  teamsters  and  liverymen  were  also  entitled  to  a 
lien,  and  that  said  Holleran  was  entitled  to  a  lien,  gen- 
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erally,  for  $560,  being  a  part  of  his  exemption.  The 
court  also  rendered  a  personal  judgment  in  favor  of  J. 
B.  McElwaine  &  Co.  for  the  amount  due  them,  but  re* 
fused  to  decree  a  foreclosure  as  to  said  amount. 

As  to  the  first  assignment  of  error,  it  is  now  urged  that 
the  court  erred  in  overruling  a  demurrer  to  the  complaint 
as  to  appellants  J.  B.  McElwaine  &  Co.  and  Brooks,  and 
the  point  is  made  that  it  did  not  seek  a  personal  judg- 
ment, but  was  brought  on  the  theory  that  plaintiffs  were 
entitled  to  a  lien  and  the  appointment  of  a  receiver  to 
pay  the  debts,  plaintiffs  being  too  poor  to  wage  an  ordin- 
ary warfare.  We  will  occupy  no  time  and  consume  no 
space  in  reviewing  the  sufficiency  of  the  complaint.  All 
such  objections  are  waived,  by  the  agreement  of  parties, 
before  entering  upon  the  trial,  to  wit:  ''It  is  stipulated 
by  the  parties  to  this  suit  that  all  facts  in  any  way  relat- 
ing to  the  case  in  hand,  or  affecting  the  merits  of  the  con- 
troversy on  either  side,  may  be  introduced  in  evidence 
under  the  pleadings  now  on  file." 

In  view  of  this  agreement,  it  is  now  too  late  for  appel- 
lants to  insist  that  the  relief  granted  is  broader  than  the 
pleadings  authorize.  This  stipulation  dispensed  with  all 
amendments  and  special  or  supplemental  pleadings,  and, 
properly  construed,  meant  that  the  court  might  grant 
relief  in  accordance  with  the  facts  proven  thereunder. 
Litigants  will  not  be  presumed  to  have  entered  into  an 
idle  compact,  agreeing  that  all  facts  might  be  proven 
without  further  pleadings,  if  they  were  to  be  deprived  of 
all  benefits,  on  those  facts,  when  shown.  It  was  not 
merely  formal  matters  to  which  the  agreement  related 
and  the  relief  was  to  extend,  but  those  affecting  the  mer- 
its of  the  controversy  as  well.  In  short,  the  mutual 
stipulation  cures  all  defects,  if  any  exist,  in  the  proceed- 
ings, which  might  be  cured  by  amendment,  and  consti- 
tutes a  waiver  of  the  right  to  assign  error,  in  this  court. 
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that  the  complaint  and  cross-complaint  do  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Prom  the  recital  of  facts  we  have  given,  the  appellees, 
except  HoUeran  and  Heiny  and  CruU,  held  claims  for 
manual  labor  performed  by  them  in  drilling  a  gas  well 
on  the  lands  of  appellant  Brooks. 

The  questions  arising  in  this  appeal,  so  far  as  they  are 
concerned,  are: 

First.  Whether  they  have  laborer's  liens  on  the  prop- 
erty in  controversy,  or  on  the  lands  of  Brooks. 

Second.  Whether  they  are  preferred  by  the  instrument 
of  assignment  executed  by  HoUeran. 

Heiny  and  CruU,  as  stated,  held  claims  by  assignment 
for  services  of  team  in  hauling  materials  for  the  well, 
and  if  their  assignors  had  preferred  claims,  such  transfer 
would  carry  with  it  the  preference.  So  the  claims  of  all 
appellees,  except  HoUeran,  would  then  stand  on  an 
equal  footing,  with  this  difference  only,  that  Larby, 
Stroup  and  Hosey  served  notice  on  Brooks  to  bind  him 
personally,  and  the  court  gave  them  personal  judgment 
against  him,  while  Wilson,  Cloud,  Heiny,  and  Crull's 
assignors  failed  to  avail  themselves  of  such  privilege,  and 
therefore  obtained  no  personal  judgment,  but  were  given 
a  preferred  lien  in  rem. 

Appellants'  contention  that  teamsters  are  not  within 
the  provisions  of  the  act  of  March  9th,  1889,  concerning 
liens  of  mechanics,  laborers,  and  material-men  we  think 
fallacious.  The  spirit  and  intention  of  this  statute  is  to 
prefer  laborers  as  a  class,  and  not  to  prefer  one  class  of 
laborers  over  another,  nor  one  kind  of  manual  or  me- 
chanical toil. over  another,  if  all  come  within  the  general 
scope  of  its  provisions  and  comply  with  its  terms.  The 
law  was  enacted  in  the  interest  of  such  wage-earners  gen- 
erally, and  should  be  liberally  construed  so  as  to  effectu- 
ate the  object  intended. 
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It  would  be  a  forced  and  improper  construction  to  al- 
low third  parties  to  interfere  and  defeat  its  object  by  tak- 
ing the  products  of  labor  from  the  hands  of  an  insolvent 
employer  without  paying  for  the  services  thus  rendered. 
It  is  claimed  that  the  court  erred  in  the  appointment  of 
a  receiver,  because  appellants  McElwaines  had  executed 
a  bond  to  pay  appellees,  if  their  claims  were  established, 
but  an  examination  of  the  record  shows  that  HoUeran, 
whose  claim  amounting  to  $540,  was  not  provided  for  in 
the  bond,  asked  for  a  receiver,  and  that  he  was  not  a 
party  to  the  agreement  not  to  press  application  for  one. 
The  power  is  inherent  in  the  court  to  appoint  a  receiver 
in  any  case  where  it  is  found  necessary  to  protect  the 
rights  of  all  parties  and  to  properly  execute  the  decree  of 
the  court. 

In  this  case  there  were  so  many  conflicting  interests 
that  the  appointment  of  a  receiver  was  the  simplest  solu- 
tion of  the  diflficulty . 

In  enumerating  the  various  cases  in  which  a  receiver 
may  be  appointed,  the  seventh  clause  of  section  1222,  R. 
S.  1881,  among  other  things,  provides  for  such  appoint- 
ment, "wherein  the  discretion  of  the  court,  or  the  judge 
thereof  in  vacation,  it  may  be  necessary  to  secure  ample 
justice  to  the  parties.*' 

It  presents  a  case  in  which  the  liabilities  of  HoUeran 
exceeded  the  amount  of  his  assets.  He  was  in  an  in- 
solvent condition,  and  existing  equities  had  to  be  mar- 
shaled between  his  creditors. 

Appellees  are  right  in  their  contention  that,  where  the 
debtor  is  possessed  of  property,  their  claims  would  be 
preferred  by  the  acts  of  1885,  section  3,  page  37,  which 
is  as  follows:  ''All  debts  due  any  person  for  manual  or 
mechanical  labor  shall  be  a  preferred  claim  in  all  cases 
against  any  individual,  co-partnership,  corporation  or 
joint  stock  company,  where  the  property  thereof  shall 
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pass  into  the  hands  of  an  assignee  or  receiver,  and  such 
assignee  or  receiver,  in  the  distribution  and  payment  of 
the  debts,  shall  be  required  to  first  pay  in  full  all  debts 
due  for  manual  or  mechanical  labor  before  paying  any 
other,  except  the  legitimate  costs  and  expenses." 

As  soon  as  the  property  so  passes  into  the  jurisdiction 
of  the  court  the  lien  is  created.  The  lien  is  not  in  sus- 
pension until  the  funds  are  in  court  for  distribution.  It 
makes  no  difference  whether  the  laborers  or  some  one 
else  take  the  initiative  by  \y^hich  they  are  preferred,  the 
result  is  the  same  as  to  wage  claimants. 

This  section,  however,  can  have  no  application  as  to 
those  who  gave  no  notice,  where,  prior  to  the  appoint- 
ment of  a  receiver,  the  property  has  been  assigned  by  the 
debtors  to  part  of  the  creditors  in  payment  or  discharge 
of  preexisting  or  antecedent  debts.  In  such  case  the 
transfer  of  the  property  left  nothing  on  which  the  order 
of  the  court  could  operate  as  to  them.  The  court  could 
not  annul  the  transfer  or  divest  the  property  rights  of 
the  assignees  already  acquired,  where  there  was  no  fraud 
shown  in  the  transaction.  Mark  v.  Murphy,  76  Ind. 
534,  cited  by  appellees  is  not  analogous. 

In  that  case  parties  had  filed  their  notices  of  lien  and 
invoked  the  aid  of  a  different  rule.  There  is  a  conten- 
tion  as  to  whether  the  labor,  for  which  a  recovery  is 
sought  in  this  proceeding,  accrued  under  any  of  the 
methods  of  employment  for  which  the  Acts  of  1889,  sec- 
tion 1,  page  257,  create  a  lien  without  notice.  This  is  a 
remedial  statute.  It  is  very  specific  in  its  terms,  and 
was  evidently  to  secure  to  the  class  of  wage-earners, 
known  as  mechanics  and  laborers,  the  fruits  of  their  toil, 
while  employed  in  or  about  any  shop,  mill,  wareroom, 
storeroom,  or  manufactory,  by  granting  them  first  liens 
upon  all  the  machinery,  tools,  stock  of  material,  or  work 
finished  or  unfinished,  located  in  or  about  such  shop, 
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mill,  wareroom,  storeroom  or  manufactory,  or  used  in 
the  business  thereof;  and  should  the  person,  firm,  or 
corporation  be  in  failing  circumstances,  the  above-men- 
tioned claims  shall  be  preferred  debts,  whether  notice  of 
lien  be  filed  or  not,  but  this  statute,  it  will  be  observed, 
providing  a  lien,  without  filing  such  notice,  is  limited 
in  its  operation  to  this  specified  class  of  service,  and  does 
not  extend  to  erections  or  structures  other  than  those 
thus  designated. 

If  parties  desire  a  lien  for  other  services  enumerated 
in  section  1,  but  not  embraced  in  this  list,  they  must  file 
their  notice  of  mechanic's  lien  in  the  recorder's  office,  as 
provided  by  section  3  of  the  same  act. 

We  can  not  adopt  the  appellees'  theory  that  the  boiler, 
engine,  shafting,  beam,  derrick,  reel,  ropes  and  drill, 
when  put  in  place  and  action,  come  within  the  definition 
of  a  mill  within  the  meaning  of  the  statute.  They  con- 
stitute a  structure,  not  a  mill.  Anderson's  Law  Diet., 
982, 410. 

An  examination  of  section  1,  Acts  1889,  mpra, 
clearly  shows  that  the  rights  of  those  who  fail  to  file  the 
required  notice,  are  narrow  and  circumscribed,  as  com- 
pared with  those  who  avail  themselves  of  the  provisions 
of  section  3,  Acts  1889,  page  258. 

If  the  last  clause  of  section  1  had  included  structures 
it  would  raise  a  different  question.  But  it  is  urged  that 
appellees  are  preferred,  by  the  very  terms  of  the  instru- 
ment of  assignment  when  properly  construed;  it  con- 
tains the  following  stipulation:  ''And  the  expenses  of 
completing  said  work  and  the  labor  account  incurred  in 
completing  said  work  shall  be  paid  out  of  said  |1,100 
owing  by  said  Madison  Brooks." 

We  think  the  clause  quoted  refers  to  labor  accounts  to 
be  created  in  finishing  the  well,  after  the  date  of  the 
transaction   creating  the  assignment.     The  word  com* 
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plete,  as  used,  signifies  the  finishing  of  unfinished  work, 
bringing  it  from  the  condition  in  which  it  then  was  to  a 
state  in  which  there  was  no  deficiency.  The  instrument 
is  not  broad  enough  to  include  the  laborers'  claims  pre- 
ceding its  date  in  the  list  of  preferred  creditors.  As  to 
Holleran's  demand,  the  writing  he  executed,  giving  pos- 
session of  all  the  property  to  Vance,  and  directing  Brooks 
to  pay  the  money  to  him,  expressly  stipulated  that  he  re- 
tained and  reserved  to  himself  the  right  to  $600,  as  a 
resident  householder.  McElwaines  admit  they  assumed 
and  agreed  to  pay  the  claim,  which  would  entitle  Hol- 
leran  to  it,  as  a  matter  of  contract,  if  there  were  no  stat- 
utory exemption  on  which  it  could  be  predicated.  Mc- 
Elwaines having  agreed  to  pay  the  $600  in  consideration 
of  the  execution  of  the  contract  and  the  delivery  of  pos- 
session, they  can  not  retain  its  benefits  and  refuse  to 
comply  with  its  burdens.  The  assignor  is  entitled  to  the 
$600,  not  only  as  against  the  McElwaines,  but  also  as 
against  Brooks.  They  can  not  defeat  this  privilege  by 
afterwards  asserting  a  superior  claim  to  the  fund  on  ac- 
count of  payments  by  them  of  which  HoUeran  had  no 
knowledge.  As  the  claim  rested  on  the  right  of  exemp- 
tion, the  claimant  would  not  be  required  to  elect  or  des- 
ignate the  particular  fund  out  of  which  he  would  take  it. 
Kelley  v.  McFadden,  80  Ind.  536. 

The  question  of  the  right  of  a  debtor  to  his  exemption 
under  the  constitution  and  laws  of  this  State,  so  that  he 
may  enjoy  the  necessary  comforts  of  life,  should  be  lib- 
erally and  reasonably  construed.  Butner  v.  Bowser,  104 
Ind.  255;  Astley  v.  Capron,  89  Ind.  167. 

Judgment  affirmed  as  to  HoUeran,  Hosey,  Larby,  and 
Stroup,  and  reversed  as  to  Wilson,  Cloud,  Heiny,  and 
Crull,  who  gave  no  notice. 

Filed  Nov.  7,  1893. 
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No.  16,900. 

Bowman  et  al.  v.  Ely,  Commissioneb. 

Assignment  op  Erbob. — TFAen  too  (General, — Necessary  Foundation,— 
Motion  for  New  Trial, — Where  there  was  no  motion  for  a  new  trial, 
in  the  court  below,  an  assignment  of  error,  on  appeal,  "that  the 
court  below  erred  in  rendering  the  judgment  above  and  herein  set 
out,"  such  assignment  is  not  only  too  general  to  be  entertained,  hat 
has  not  the  necessary  foundation  by  motion  for  a  new  trial. 

Sahe. — Unavailable . — An  assignment  of  error  which  has  nofoonda^ 
tion  in  fact  can  avail  nothing. 

From  the  Allen  Superior  Court. 

P.  A.  Randall y  N.  D.  Doughman,  S.  F.  Swayne,  H. 
Colerich  and  W,  S.  Oppenheim,  for  appellants. 
T.  E.  Ellison,  for  appellee. 

Hackney,  J. — ^The  appellee,  a  commissioner  of  drain- 
age, was  in  charge  of  the  construction  of  an  extended 
system  of  drainage,  known  as  the  Branstrator  ditch,  and, 
in  the  course  of  his  duties  as  such,  he  filed,  in  the  court 
below,  a  report  of  receipts  and  expenditures,  in  relation 
to  said  drainage,  from  December  15,  1888,  to  November 
2,  1889.  To  this  report  were  filed,  by  persons  whose 
lands  were  affected  by  the  drainage,  the  joint  exceptions 
of  the  appellant  Henry  Bowman  and  five  others,  the  sev- 
eral exceptions  of  said  Henry  Bowman  and  ^  the  several 
exceptions  of  the  appellant  Henry  Sparrow.  Pending 
the  hearing  of  such  exceptions  by  the  court,  said  Henry 
Bowman  dismissed  Tiis  said  exceptions,  and  Fairfield, 
Edwards,  and  Thompson,  parties  to  said  joint  exceptions, 
dismissed  their  said  exceptions  as  to  themselves. 

The  remaining  exceptors,  therefore,  were  Sparrow,  by 
his  separate  exceptions,  and  Calvin  Bowman  and  John 
Crawford,  by  their  joint  exceptions. 

Upon  the  hearing,  and  on  the  20th  day  of  November, 
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1889,  the  court  found  that  in  the  construction  of  one 
branch  of  the  system  the  commissioner  had  permitted  a 
substantial  departure  from  the  line  upon  which  it  had 
been  located  by  the  court,  and  that  such  departure  was 
detrimental  to  Henry  Bowman  and  Henry  Sparrow,  and 
notwithstanding  the  dismissal  of  said  Bowman's  excep- 
tions, sustained  the  exceptions  of  both  Henry  Bowman 
and  Henry  Sparrow.  As  part  of  the  action  of  the  court 
upon  said  ruling,  the  commissioner  was  directed  to  em- 
ploy a  civil  engineer,  to  make  a  survey  and  estimate  of 
the  cost  of  constructing  a  new  line  of  drain,  not  included 
in  that  originally  located,  but  for  the  purpose  of  reach- 
ing the  lands  of  said  Bowman  and  Sparrow.  The  next 
step  disclosed  by  the  record  was  on  the  2d  day  of  Decem- 
ber, 1889,  whdn  the  commissioner  filed  his  petition  stat- 
ing that  he  had  permitted  a  variation  in  the  line  of  the 
drain  ordered  by  the  court,  and  giving  as  reasons  there- 
for that  he  supposed  it  satisfactory  to  all  concerned,  and 
believed  it  beneficial  to  the  general  scheme  of  drainage. 
The  courses  and  distances  of  the  departure  were  given, 
and  he  prayed  the  order  of  the  court  modifying  the  orig- 
inal location  so  as  to  adopt  the  line  pursued  in  said  de- 
parture. 

At  the  time  of  the  filing  of  said  petition,  James  W. 
Morris,  a.  civil  engineer,  filed  estimates  of  the  cost  of 
effecting  certain  drainage  for  the  benefit  of  the  lands  of 
said  Bowman  and  Sparrow.  On  the  4th  day  of  Decem- 
ber, 1889,  the  court  entered  its  further  finding  and  or- 
der to  the  effect  that,  excepting  as  to  said  departure,  the 
sy^m  of  drainage  had  been  completed  according  to  the 
order  for  its  construction;  that  to  relocate  the  line  so  as 
to  adopt  the  departure  prayed  for  by  the  commissioner 
would  deprive  said  Bowman  and  Sparrow  of  the  benefit 
of  draining  their  lands  directly  into  the  drain  so  relo- 
cated, a  benefit  which  they  would  have  received  by  the 
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drain  as  originally  located.  The  finding  then  proceeds 
as  follows:  '*It  will  be  necessary  to  dig  a  branch  ditch 
along  the  line  of  their  lands  on  the  original  line,  as  es- 
tablished by  the  court,  of  suflScient  size  to  carry  the 
water  that  flows  from  their  land,  and  the  court  doth, 
upon  the  evidence  of  the  parties  interested,  and  the  re- 
port of  James  W.  Morris,  engineer,  find  that  the  follow- 
ing described  ditch  will  furnish  as  good  drainage  to  their 
lands  as  if  the  main  ditch  had  been  constructed  as  or- 
dered." Then  follows  a  description  of  the  course,  dis- 
tances, dimensions  and  character  of  such  supposed  ditch 
for  the  benefit  of  Bowman  and  Sparrow,  and  the  entry 
then  proceeds:  "And  the  court  doth  further  find  that 
said  ditch  should  be  incorporated  into,  and  become  a 
part  of,  the  general  plan  of  said  ditch,  and  be  known  as 
Branch  No.  11.  And  it  further  appearing  that  the  con- 
struction of  said  main  ditch  where  constructed  was  a 
much  greater  benefit  to  the  lands  affected  than  the  cost 
of  said  Branch  No.  11  will  be,  does  hereby  order  and  di- 
rect said  Edward  Ely,  as  such  commissioner,  to  at  once 
proceed  to  construct  the  same;  and  it  being  apparent  to 
the  court,  from  the  season  of  the  year,  that  delay  to  give 
notice  and  let  the  contract  to  do  the  same  might  defer 
the  work  to  the  damage  of  those  interested,  he  is  author- 
ized to  have  the  same  done  in  as  cheap  a  manner  as  the 
same  can  be  done,  constructing  the  same  according  to 
the  plans  herein  made,  and  to  the  approval  of  the  en- 
gineer and  this  court.''  This  entry  affirmatively  shows 
the  presence  of,  participancy  in,  and  exception  to  these 
proceedings,  by  Bowman  and  Sparrow. 

The  next  step  taken,  as  appears  by  the  record  before 
us,  was  on  December  16th,  1889,  when  Bowman  and 
Sparrow  filed  their  motion  "to  modify  the  judgment  and 
order  made  upon  the  exceptions  of  said  Bowman  and 
Sparrow  to  the  final  report  of  Edward  Ely,  commissioner, 
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by  striking  out  all  that  part  of  said  order  and  judgment 
ordering  the  cost  of  the  branch  designated  as  number 
eleven,  to  be  constructed  at  the  cost  of  those  assessed  for 
the  drain/' 

It  will  be  observed  that  there  are  two  entries  which 
may  be  designated  as  judgments  or  orders,  namely,  that 
of  the  20th  day  of  November  and  that  of  the  4th  day  of 
December,  1889.  Strictly  speaking,  that  of  November 
20th  was  upon  the  exceptions  to  the  report  of  the  com- 
missioner. This  report,  however,  did  not  purport  to  be, 
nor  could  it  have  been,  the  final  report  of  the  commis- 
sioner, as  it  is  designated  by  the  motion  to  modify  the 
judgment  and  order. 

If  the  motion  was  addressed  to  that  entry,  it  would  not 
be  available,  because  no  part  of  the  entry  seeks  to  charge 
the  cost  of  constructing  the  branch  numbered  eleven 
against  any  one.  Indeed,  this  branch  was  not  then 
created. 

If  the  motion  was  intended  to  be  addressed  to  the  entry 
of  December  4th,  1889,  we  are  at  a  loss  to  observe  its  ap- 
plication, since  that  entry  is  not  and  does  not  purport  to 
be  a  ruling  upon  such  exceptions,  and,  as  we  have  shown, 
the  exceptions  were  sustained  by  the  former  entry  of  No- 
vember 4th,  1889.  Nor  can  the  motion  have  application 
to  the  entry  of  December  4th,  from  the  fact  that  said 
entry  does  not  provide  for  the  payment  of  the  cost  of 
constructing  said  branch  number  eleven.  This  entry 
does,  however,  contain  a  blank  allowance  to  said  Morris 
and  to  a  chainman,  not  named,  for  "services  and  mak- 
ing survey,  and  the  commissioner  is  ordered  to  pay  the 
same  and  file  their  receipt  as  a  voucher  for  the  same." 

The  only  assignments  of  error  are:  "1st,  that  the 
court  below  erred  in  rendering  the  judgment  above  and 
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herein  set  out;  2d,  that  the  lower  court  erred  in  overrul- 
ing appellant's  motion  to  modify  the  judgment." 

The  argument  of  appellants,  counsel  includes  the  ques- 
tion of  the  correctness  of  the  court's  action  in  establish- 
ing branch  ditch  number  eleven,  but  treats  the  action  as 
based  upon  the  exceptions  to  the  report  of  the  commis- 
sioners. 

As  we  have  seen,  the  ruling,  and  the  only  ruling,  upon 
the  exceptions  was  favorable  to  the  appellants,  and 
should  not  be  confused  with  the  subsequent  action  of  the 
court  in  establishing  branch  number  eleven,  which  ac- 
tion may  have  been  suggested  to  the  court  by  the  ques- 
tions involved  in  the  exceptions,  but  they  do  not  fur- 
nish the  basis  of  that  action  or  form  any  part  of  it.  If 
the  question  here  arose  upon  the  exceptions,  we  would  be 
unable  to  consider  it,  for  the  reason  that  the  exceptions 
were,  as  to  the  appellants,  several,  their  interests  there- 
under were  necessarily  several,  and  their  assignment  of 
error  is  joint,  and  not  several.  See  Elliott's  App.  Proced., 
section  318. 

But  if  we  consider  the  correctness  of  the  court's  action 
in  establishing  branch  number  eleven  as  independent  of 
the  exceptions,  which,  it  is  very  clear,  we  are  required 
to  do,  it  then  becomes  important  to  inquire  whether  the 
question  in  that  form  is  properly  presented  for  review. . 
.  The  appellee  insists  that  it  is  not,  and  we  must  concur 
with  that  contentioii. 

The  first  assignment  of  error  is  not  only  too  general  to 
be  entertained,  but  the  foundation  necessary  to  such  an 
assignment  was  not  laid  in  the  lower  court  by  motion  for 
a  new  trial.  See  Elliott's  App.  Proced.,  sections  324, 
344,  345  and  346,  and  authorities  th^re  cited. 

For  the  second  assignment  of  error,  we  find  no  support 
in  fact  presented  by  the  record,  as  we  have  heretofore 
shown.     If,  however,  it  should  be  conceded  that  it  was 
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well  founded  in  fact,  the  motion  to  modify  the  judgment 
did  not  attack  the  power  of  the  court  to  render  an  order 
establishing  branch  number  eleven;  on  the  contrary,  it 
only  sought  to  strike  out  a  supposed  element  of  the  judg- 
ment relating  to  the  cost  of  construction. 

If  the  motion  to  modify  the  order  had  properly  related 
to  the  allowance  to  Morris,  as  surveyor,  the  record  does 
not  disclose  that  such  allowance  was  for  services  in  lo- 
cating branch  No.  11,  and  even  if  it  did  so  appear,  the 
right  to  contest  the  sum  so  paid  by  the  commissioner,  as 
well  as  the  post  of  construction,  would  arise  upon  the 
final  report  of  the  commissioner. 

We  find,  in  the  record,  no  error  upon  which  to  reverse 
the  judgment  of  the  lower  court,  and  said  judgment  is 
affirmed. 

Piled  Nov.  9, 1893. 
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Harkless  Ebrob. — Sustaining  Demurrer  to  Good  Paragraph  of  Plead-    J^  j^ 
ing. — When  Harmless, — Where  a  demurrer  is  sustained  to  a  good    135-^99 
paragraph  of  pleading,  but  the  same  facts  can  be  proved  under  an-    159  5^0 
other  paragraph  not  demurred  to,  or  to  which  a  demurrer  is  over- 
ruled, no  injury  can  result  to  the  party,  and  the  ruling  will  be 
harmless. 

Dbcedent's  Estatb. — Widouo^s  f500  Claim, — Indefeasible, — May  heBe- 
linquished, — Nature  of, — ^The  widow's  claim  of  |500,  as  provided  by 
section  2269,  E.  8.  1881,  may  be  released  by  her,  but  the  husband 
can  not,  by  any  act  of  his,  deprive  her  of  it  against  her  will.  Such 
claim  is  not  an  interact  in  the  estate  of  the  decedent,  but  is  a  pre- 
ferred claim,  payable  out  o£  the  personal  estate,  if  sufficient ;  if  not, 
then  out  of  the  lands  also. 

Contract. — Husband  and  Wife. — Antenuptial  Agreement, — Parol  Reduced 
to  Written, —  When  Can  Not  be  Varied, — Where  a  husband  and  wife 
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entered  into  a  parol  antenuptial  agreement,  and  sabsequent  to  their 
marriage,  for  the  purpose  of  evidencing  and  perpetuating  such  agree- 
ment, they  reduced  it  to  writing,  and  there  is  nothing  ambiguous,  un- 
certain or  doubttul  in  or  about  it,  which  parol  evidence  will  aid,  it 
will  be  presumed  that  the  parties  intended  the  agreement  to  be  as 
written.;  the  written  agreement  merged  the  parol  negotiations,  and 
the  written  agreement  not  having  been  questioned  during  the  joint 
lives  of  the  parties,  it  will  not  be  modified  afterwards. 

From  the  Steuben  Circuit  Court. 

-F.  S.  Roby,  for  appellant. 

W.  O.  Croxton  and  F.  M.  Powers,  for  appellees. 

« 

Dailey,  J. — ^This  was  an  action  brought  by  the  appel- 
lee Eliza  Jaqua,  in  her  trust  capacity,  as  administratrix 
of  the  estate  of  Seth  Jaqua,  deceased,  against  herself,  as 
the  surviving  widow,  and  the  appellant,  Sarah  E.  Clay- 
pool,  as  the  only  child  and  heir  at  law  of  the  decedent, 
invoking  the  probate  powers  of  the  court  for  an  order 
directing  the  sale  of  certain  real  estate  of  the  decedent  to 
pay  the  debts  of  the  estate. 

The  pleadings  and  exhibits,  as  shown  by  the  record, 
establish  the  following  facts,  beyond  controversy,  and 
faithfully  tell  the  story  of  the  case:  That  the  appellee 
Eliza,  prior  to  January  1,  1887,  was  a  widow,  and  one 
Seth  Jaqua,  a  widower,  who,  anticipating  a  matrimonial 
alliance,  entered  into  a  parol  antenuptial  agreement, 
which  was  intended  to  be  a  settlement  of  the  property 
rights  of  each  in  and  to  their  respective  real  estate;  that 
they  afterwards  intermarried,  on  the  1st  day  of  January, 
1887;  after  their  marriage,  being  on  the  9th  day  of  June, 
1887,  they  executed  an  agreement,  in  writing,  which 
they  therein  declare  to  be  in  evidence  and  affirmance  of 
the  original  parol  agreement  before  marriage,  and  made 
for  the  purpose  of  perpetuating  said  agreement,  and 
avoiding  the  statute  of  frauds;  that  said  writing  was  ac- 
knowledged before  a  notary,  and  recorded;  that  by  said 
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writing,  said  Jaqua  gave  to  the  appellee  herein  a  vested 
life  estate  in  the  lands,  in  lieu  of  her  other  interest 
therein,  being  the  lands  sought  to  be  sold  in  this  action, 
and  released  any  and  all  claims  as  surviving  husband, 
or  otherwise,  to  certain  lands  belonging  to  her,  and  ap- 
pellee thereupon  released  all  claims  to  any  and  all  other 
real  estate  of  the  said  Jaqua,  present  or  prospective;  that 
on  the  18th  day  of  June,  1890,  three  years  after  the  writ- 
ten agreement  was  executed,  Seth  Jaqua  died,  intestate, 
leaving  his  widow,  the  appellee  Eliza  Jaqua,  and  the  ap- 
pellant, his  daughter  by  a  previous  marriage,  his  sole 
heirs  at  law;  that  appellee  was  duly  qualified  adminis- 
tratrix, and,  in  that  capacity,  at  the  April  term,  1891,  of 
the  lower  court,  filed  her  petition  to  sell  the  real  estate 
therein  described, 'showing  that  the  personal  estate  of  the 
decedent  amounted  to  $234,  appraised  value,  which  she, 
as  surviving  widow,  had  applied  and  credited  on  her 
statutory  allowance  of  $500;  that  there  were  debts  and 
claims  filed,  allowed,  and  pending  against  said  estate 
amounting  to  $240;  that  there  was  $266  yet  due  her  as 
widow,  on  her  statutory  claim;  that  she  had  a  life  estate 
in  the  lands,  and  asked  to  have  the  lands  sold  subject  to 
her  life  estate,  to  make  assets  for  the  payment  of  the 
debts  of  the  estate. 

The  appellant  filed  a  combined  answer  to  this  petition, 
and  a  cross-complaint  against  the  appellee  individually, 
in  three  paragraphs,  the  first  setting  forth  the  parol  ante- 
nuptial contract,  alleging  that  the  same  concluded  the 
appellee  from  claiming  any  part,  of  the  personal  estate  of 
the  decedent;  the  subsequent  written  agreement,  which, 
by  mistake  of  the  attorney  drawing  it,  did  not  include 
their  agreement  concerning  the  personal  estate,  and  pray- 
ing that  the  written  contract  be  reformed  to  correspond 
with  the  verbal,  and  that  it  be  enforced  against  the  ap- 
pellee. The  second  paragraph  is  the  one  upon  w^hich  the 
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appellant  seems  tx)  rely  in  this  appeal,  and  after  admit- 
ting the  essential  averments  of  the  petition,  and  giving 
with  minute  detail,  the  financial  circumstances  and  do- 
mestic surroundings  of  the  deceased  and  appellee  prior 
to  their  marriage,  and  at  the  time  the  antenuptial  con- 
tract was  made,  and  stating  that,  in  giving  a  life  estate 
in  what  is  shown  by  the  copy  of  the  written  agreement, 
made  a  part  of  this  paragraph,  to  contain  about  twenty- 
four  acres  of  land,  deceased  had  dealt  generously  with 
the  appellee,  and  that,  in  consideration  of  his  liberal 
settlement  upon  her,  and  his  release  of  any  and  all 
claims  to  her  real  estate,  she  released  all  claims  to  bis 
personal  estate;  that  after  their  marriage  their  agree- 
ments were  reduced  to  writing;  that  the  appellee  has 
wrongfully,  and  in  violation  of  her  Agreement,  appro- 
priated the  personal  estate  of  the  decedent;  that,  but  for 
such  wrongful  act,  there  would  be  personal  estate  ample 
to  pay  all  the  debts  of  said  estate.  It  is  prayed  that  ap- 
pellee be  compelled  to  restore  the  personal  estate,  and  in 
her  trust  capacity  account  for  the  same,  and  apply  it  to 
the  payment  of  the  debts,  and  that  the  lands  be  not  sold 
as  prayed  for  in  the  petition. 

The  written  contract  referred  to  is  filed  with  the  an- 
swer, and  is  as  follows:  ''This  indenture, made  and  en- 
tered into  by  and  between  Seth  Jaqua  and  Eliza  Jaqua, 
formerly  Eliza  Pillsbury,  of  Steuben  county,  Indiana, 
witnesseth,  that  said  parties  have  respectively  been  mar- 
ried before  this  present  marriage  and  have  children  by 
their  respective  former  marriage;  that  they  were  united 
in  marriage  on  the  1st  day  of  January,  1887,  and  prior 
to  such  marriage  they  did  enter  into  an  antenuptial 
agreement  in  regard  to  their  property  verbally;  and  to 
make  their  said  agreement  perpetual,  and  to  save  doubts 
as  to  the  statute  of  frauds  affecting  the  same,  they  do 
now,  as  of  then,  reduce  it  to  writing,  to  wit:     "That  said 
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Seth  Jaqua  assigns,  releases  and  transfers  to  said  Eliza 
Jaqua,  to  have  and  to  hold  during  her  natural  life,  the 
following  real  estate  in  Steuben  county,  in  the  State  of 
Indiana,  to  wit:"  [Description  of  land  same  as  in  com- 
plaint, and  order  of  sale.]  ''For  and  in  consideration 
of  one  dollar,  love  and  affection,  and  the  further  con- 
sideration that  the  said  Eliza  Jaqua  hereby  relinquishes 
and  releases  unto  the*said  Seth  Jaqua  all  her  right,  title 
and  interest  in  and  to  the  other  and  different  real  estate, 
present  or  future,  that  the  said  Seth  Jaqua  may  acquire 
or  be  seized  of,  at  the  time  of  his  death.  And  the  said 
Seth  Jaqua,  in  consideration  aforesaid,  relinquishes  and 
releases  unto  Eliza  Jaqua,  any  and  all  interest  he  might 
have  as  heir  as  husband,  in  case  of  her  death  before  him, 
in  and  to  the  land  owned  by  her  in  York  township,  ac- 
quired by  her  former  marriage  with  Oliver  Pillsbury. 
In  witness  whereof  the  said  parties  have  hereunto  set 
their  bands  and  seals  this  9th  day  of  June,  1887. 
^  [Signed]      ''Sbth  Jaqua. 

''Eliza  Jaqua. —  mark." 

The  third  paragraph  is  the  same,  in  all  its  essential 
averments,  as  the  second.  The  appellee,  as  adminis- 
tratrix, and  individually,  demurred  separately  to  each 
paragraph  severally,  of  the  appellant's  answer  and  cross- 
complaint. 

The  court  overruled  the  separate  demurrer  of  the  ap- 
pellee individually,  to  the  first  paragraph,  and  sustained 
the  same  to  the  second  paragraph,  to  which  the  appel- 
lant excepted. 

The  alleged  error  of  the  court,  in  the  second  ruling, 
forms  the  basis  of  the  appeal.  Owing  to  inadvertence  or 
oversight  of  the  trial  court,  or  want  of  attention  on  the 
part  of  counsel,  tha  court  failed  to  enter  a  ruling  upon 
the  demurrers  to  the  third  paragraph  of  the  answer,  but 
this  fact  needs  no  consideration  here,  the  demurrer  be- 
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ing  waived  by  proceeding  to  trial  without  a  ruling 
thereon.  The  record,  also,  fails  to  show  any  reply  filed 
by  the  appellee,  but  this  is  likewise  waived. 

Upon  the  hearing  of  the  cause,  the  court  granted  the 
prayer  of  the /appellee's  petition,  and  ordered  the  land 
sold  at  public  sale,  subject  to  the  life  estate  of  appellee. 
Appellant  excepted,  and  appeals  from  this  order  direct- 
ing the  sale  of  said  land. 

The  errors  assigned  are  as  follows: 

1st.  The  court  erred  in  sustaining  the  demurrer  of 
Eliza  Jaqua,  administratrix,  to  the  second  paragraph  of 
the  separate  answer  of  Sarah  E.  Claypool. 

2d.  The  court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Eliza  Jaqua,  to  the  cross-complaint  of  Sarah 
E.  Claypool. 

3d.  The  court  erred  in  its  order  for  the  sale  of  the  real 
estate  therein  described. 

It  will  be  seen  that  the  appellant  challenges  the  cor- 
rectness of  the  ruling  of  the  trial  court  upon  the  appel- 
lee's personal  demurrer  to  the  second  paragraph  of  the 
cross-complaint,  and  the  sustaining  of  the  demurrer  to 
that  paragraph,  is  the  appellant's  complaint,  a^d  appeal 
to  this  court. 

It  is  manifest  from  the  rulings  of  the  lower  court  upon 
the  two  separate  demurrers  directed  to  this  second  para- 
graph of  appellant's  answer  and  cross-complaint,  that  no 
injury  did  or  could  result  therefrom,  as  it  was  sustained 
to  it,  in  the  one  instance  as  a  cross-complaint  and  over- 
ruled to  it  as  an  answer,  and  was  thus  left  unimpaired 
before  the  court  on  the  trial  of  the  cause.  Then,  again, 
the  same  issue  was  raised,  the  same  facts  pleaded,  and 
the  same  relief  demanded  substantially  in  the  third  para- 
graph, which  was  allowed  to  remain  unquestioned  below, 
and  no  wrong  cOuld  result  to  appellant  from  this  ruling. 
The  ruling  upon  demurrer,  although  erroneous,  will  not 
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reverse  the  case  if  the  ruling  does  not  affect  the  sub- 
stantial rights  of  the  party. 

Where  a  demurrer  is  sustained  to  a  good  paragraph  of 
pleading,  but  the  same  facts  can  be  proved  under  an- 
other paragraph  not  demurred  to,  or  to  which  a  demurrer 
is  overruled,  no  damage  can  result  to  the  party,  and  the 
ruling  will  be  harmless.  Smith  v.  Denman,  48  Ind.  65 
( 69 ) ;  1  Works  Pr .  &  PI. ,  section  537,  and  cases  there  cited. 

We  think  the  same  facts  could  have  been  proven  under 
the  first  and  third  paragraphs.  Houghton  v.  Houghton, 
Admr.,  14  Ind.  505. 

Counsel  on  both  sides  rightly  assume  the  validity  of 
the  written  instrument,  and  that  a  written  ratification, 
after  marriage,  of  an  antenuptial  contract,  such  as  in 
this  case,  is  valid  and  enforceable  between  the  parties 
and  those  claiming  under  them.  8  Amer.  and  Eng. 
Ency.  of  Law,  684;  McAnnvltyw.  McAnnulty,  120  111.  26. 

It  is  conceded,  by  all  parties  concerned,  that  the  appel- 
lee could,  by  agreement  made  before  marriage,  release 
aud  relinquish  all  her  prospective  property  rights,  and 
bar  her  statutory  claim,  as  widow,  in  the  property  of  the 
decedent.  1  Sharswood's  Blackstone,  442,  note  28; 
Houghton  v.  Houghton,  Admr.,  supra. 

Also,  that  the  claim  of  the  widow  of  a  decedent  to  the 
$500,  for  which  provision  is  made  by  section  2269,  R.  S. 
1881,  may  be  released  and  relinquished  by  her  election 
to  take  under  an  inconsistent  testamentary  provision. 
Langley  v.  Mayhew,  107  Ind.  198;  Hurley,  Admr.,  v. 
Mclver,  119  Ind.  53  (55). 

Is  the  case  at  bar  within  the  operation  of  any  of  these 
rules?  We  think,  clearly  not.  The  widow's  statutory 
claim  to  $500  is  not  an  interest  in  the  estate  of  the  de- 
cedent, but  is  a  preferred  claim  payable  out  of  the  per- 
sonal estate,  if  sufficient  for  the  purpose.  If  not,  then 
the  lands  of  the  decedent  shall  be  sold  to  pay  it. 
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"The  widow's  right  to  this  allowance  of  $500  is,  in 
some  Qi  its  incidents,  analogous  to  the  right  of  dower. 
The  husband  can  not,  by  any  act,  deprive  her  of  it  against 
her  will,  and  she  may  •  •  •  take  it,  and  in  addition 
take  that  which  the  will  gives."  Shipman  v.  Keys, 
Admr.,  127  Ind.  353  (356). 

The  antenuptial  agreement,  in  this  instance,  is  plain, 
direct,  precise,  definite,  full  and  complete  in  all  its  terms. 
There  is  nothing  ambiguous,  uncertain  or  doubtful  in  or 
about  it,  or  which  parol  evidence  could  aid;  they  speci- 
ally and  specifically  restricted  it  to  their  real  estate,  and 
omitted  to  say  anything  concerning  their  personal  prop- 
erty. It  is  presumed  that  the  parties  intended  to  do 
just  what  they  did.  This  contract  not  only  limits  the 
agreement  to  the  real  estate,  but  it  expresses  the  terms 
of  a  previous  parol  contract.  It  stood  unquestioned 
during  the  lifetime  of  the  decedent,  and  we  can  not  ques- 
tion it  now,  since  death  has  sealed  the  lips  of  one  of  the 
parties,  and  the  law  seals  the  lips  of  the  other.  We  can 
not  enlarge  the  express  contract  between  the  husband 
and  wife  so  as  to  make  it  speak  in  language  different 
from  what  they  employed  in  their  deliberate  moments. 
It  must  speak  for  them. 

The  written  instrument,  as  the  authorities  agree, 
merges  mere  oral  negotiations,  expresses  the  matured 
agreement  of  the  parties,  and  supplies  the  best  evidence 
upon  the  subject  of  property  rights.  If  the  parties  put 
in  writing  their  agreement  concerning  property,  and 
subsequently  marry,  the  agreement,  as  written,  is  the 
source  of  evidence,  and  furnishes  conclusive  proof  of  the 
matured  and  final  contract. 

The  court  did  not  err  in  making  the  order  complained 
of. 

Judgment  affirmed. 

Filed  Nov.  22,  1893. 
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Mastbb  and  Sbbvakt. — Manager  of  Theater. — Special  Duty  to  Patrons. 
— Liability  for  Acts  of  Servants, — ^Idanagers  of  theaters,  who  invite 
the  public  to  become  their  patrons  and  guests,  owe  a  special  duty  to 
those  who  may  accept  such  invitation,  to  protect  them  from  injur}' 
while  present  on  such  invitation,  and  especially  that  they  shall  not 
suffer  wrong  from  the  agents  and  servants  of  those  who  have  invited 
them ;  and,  in  such  case,  the  master  is  liable  for  the  wrongful  acts 
of  the  servant  toward  the  guest  or  patron,  whether  such  acts  be  per- 
formed in  the  line  of  his  duty  or  not. 

Same. — Theater. — Duty  of  Servant  to  Preserve  Order,  etc. — Discretion  of 
Servant. — Liability  for  Discretionary  Act  of  Servant. — In  such  case, 
where  the  duty  of  a  servant  was  to  preserve  order  in  the  theater, 
and  to  remove  offensive  patrons,  or  guests,  the  servant  must,  of 
necessity,  be  the  judge  as  to  whether  the  conduct  of  a  person  is  such 
as  to  require  his  removal;  and  if  the  servant  makes  a  mistake,  and 
anjustly  attacks  and  injures  an  inoJSensive  patron,  the  master  must 
respond,  and  the  fact  that  such  servant  was  also  a  special  police- 
man, can  avail  the  master  nothing. 

"WiTNBSS.  —  Competency,  —  Question  for  Trial  Court,  —  Discretion. — 
Whether,  at  the  time  of  a  trial,  a  witness  is  competent  to  testify,  is 
a  question  that  must  be  decided  by  the  trial  court,  and  will  not  be 
reviewed  unless  there  is  an  abuse  of  discretion  shown. 

Opinion  on  petition  for  rehearing  by  Howard,  J. 

From  the  Marion  Superior  Court. 

W.  H.  E.  Miller,  F.  Winter,  J.  B.  Elam,  B.  K.  El- 
liott, W.  F.  Elliott,  P.  Norton,  R.  0.  Hawkins  and  H. 
C,  Smith,  for  appellants. 

O.  Gresham,  J.  B,  Keating  and  M.  M.  Hugg,  for  ap- 
pellee. 

Howard,  J. — On  October  1,  1887,  and  at  the  time  of 
the  bringing  of  this  suit,  appellants  were  the  lessees  and 
managers  of  the  Park  Theater,  in  the  city  of  Indianap- 
olis. At  the  entrance  to  the  theater,  about  three  feet 
from  the  sidewalk,  a  flight  of  stairs  ran  up  to  a  landing, 
at  the  rear  of  which  was  the  box  office  for  the  sale  of 
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tickets.  At  either  side  of  the  landing  a  flight  of  stairs 
led  up  to  the  east  and  west  entrance  doors  to  the  theater. 
At  the  top  of  the  first  flight  of  stairs,  at  the  edge  of  the 
landing,  gates  were  placed,  four  feet  high,  to  keep  the 
crowd  back.  Between  these  gates  was  an  opening, 
where  the  chief  officer  of  the  theater,  named  Klingen- 
smith,  an  employe  of  appellants,  stood  while  the  crowd 
was  coming  up,  after  which  the  gates  were  opened,  and 
this  officer  went  to  keep  order  in  the  gallery. 

Appellants  also  managed  and  controlled  other  theaters 
in  Indianapolis  and  elsewhere,  and,  in  their  absence, 
John  Dickson,  brother  of  the  appellant  George  A.  Dick- 
son, was  the  general  manager  of  Park  Theater,  acting 
for  appellants.     He  also  assisted  in  selling  tickets. 

John  M.  Kiley  was  the  head  janitor  of  the  theater,  and 
lived,  with  his  family,  in  the  theater  building.  He  was 
also  doorkeeper,  and  stood  at  the  west  door,  but  could 
leave  in  case  of  emergen6y .  At  the  request  of  appellants, 
he  was  granted  special  police  powers  by  the  metropolitan 
board  of  police  of  the  city  of  Indianapolis,  such  powers 
to  be  exercised  at  the  Park  Theater.  He  received  his 
pay  from  appellants.  He  had  been  in  the  employment 
of  appellants  at  the  theater  before  receiving  his  police 
powers,  and  his  pay  was  not  increased  after  receiving 
such  powers.  Appellants  requested  his  appointment  at 
the  suggestion  of  the  chief  police  officer,  Klingensmith, 
for  the  purpose  of  assisting  him  in  preserving  order  in 
the  theater.  He  was  not  relieved  of  any  of  his  duties  in 
the  theater  after  being  appointed  special  policeman.  His 
instructions  from  appellants  were  not  to  make  any  ar- 
rests, except  to  assist  Klingensmith,  unless  otherwise 
ordered  by  appellants,  or  by  John  Dickson.  In  Kling- 
ensmith's  absence,  Kiley  acted  for  him. 

Joseph  Gordon  was  treasurer  and  ticket  seller  for  the 
theater. 
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On  the  evening  of  October  1,  1887,  Joseph  Gordon 
was  in  the  box-oflBce  selling  tickets.  John  Dickson  was 
also  in  the  box-office  assisting  in  the  sale  of  tickets. 

On  that  evening  appellee,  who  was  a  conductor  on  the 
Indianapolis,  Decatur  and  Western  Railroad,  came  with 
four  friends  to  attend  an  entertainment  at  the  theater. 
Appellee  testifies  that  he  went  up  stairs  to  the  ticket 
office  and  called  for  a  ten  cent  ticket;  that  he  gave  the 
ticket  seller,  Joseph  Gordon,  a  silver  dollar,  and  received 
from  him  his  ticket  and  only  seventy  cents  in  change; 
and  that  another  of  the  party,  named  Doran,  also  had 
some  misunderstanding  as  to  the  purchase  of  his  ticket. 

The  testimony  of  appellee  then  proceeds:  *'I  do  not 
remember  just  exactly  whether  Doran  had  purchased  his 
ticket  before  me  or  after  I  did.  He  wanted  a  ticket  to 
go  up  stairs,  too,  and  they  gave  him  a  ticket  to  go  down  > 
stairs,  and  I  says  to  the  ticket  seller  like  this,  I  said, 
*Here  is  five  of  us  in  a  party,  and  want  to  go  together; 
you  have  made  a  mistake  in  our  tickets.'  He  said, 
'What  is  the  matter  with  you?  Get  away  from  that  window 
and  give  others  a  chance.'  I  said,  *I  am  not  going  until 
I  get  my  right  change.  You  have  made  a  mistake  in  my 
change,  too,'  and  held  out  my  hand — I  had  not  taken 
my  hand  down  from  the  shelf  in  front  of  the  window — 
and  he  reached  through  the  window  and  grabbed  my 
change  and  ticket  and  slapped  me  in  the  face  at  the  same 
time,  and  said,  'Damn  you,  get  away  from  that  window;' 
and  reached  for  my  brakeman  and  grabbed  his  ticket, 
and  said,  'Police,'  or  'Johnny,'  I  do  not  know  which, 
'Police,'  or  'Johnny,  arrest  that  man  for  a  vag.'  A  man 
named  Kiley,  there,  a  private  policeman  for  the  theater 
company,  stepped  up  at  the  side  of  me,  or  behind  me, 
and  knocked  me  down." 

He  testifies  that  the  first  blow  was  on  the  left  forehead, 
which  knocked   him  partly  down  on  his  left  elbow;  that 
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when  he  attempted  to  rise  Kiley  struck  him  again;  that 
altogether  he  was  struck  six  times  on  the  head^  three 
times  on  the  left  shoulder,  and  twice  on  the  left  forearm; 
that  during  this  time  Kiley  said  nothing  to  him,  but  that 
he  asked  Kiley  what  he  was  beating  him  for,  ^'and  I  said 
if  he  had  anything  to  arrest  me  for,  to  arrest  me,  and  for 
God's  sake  not  to  beat  my  brains  out." 

Somebody  then  interfered,  and  Kiley  for  the  time 
withdrew,  and  then  Gordon  came  out  of  the  ticket  office 
and  grabbed  appellee  about  the  neck  with  his  left  arm, 
and  began  pounding  him  in  the  face  with  his  fist,  then 
knocked  him  down  and  kipked  him  two  or  three  times; 
that  Kiley  then  arrested  him,  and  sent  him  to  the  police 
station. 

The  testimony  of  appellants'  witnesses  as  to  the  trans- 
action differs  in  almost  all  the  details  from  that  given  by 
appellee,  but  not  in  the  main  facts;  that  is,  the  beating 
of  appellee  in  front  of  the  ticket  office  by  Gordon  and 
Kiley;  that  the  quarrel  resulted  from  disputes  as  to  the 
purchase  of  tickets;  that  both  assaults  -were  made  upon 
appellee  before  his  arrest  by  Kiley,  and  that  appellee  did 
not  strike  either  of  his  assailants. 

The  testimony  of  Joseph  Gordon  and  John  Kiley  shows 
their  treatment  of  appellee  to  have  been  most  brutal. 
Gordon  testifies  that  he  and  John  Dickson  were  in  the 
ticket  office  when  appellee  came  up  and  threw  down  a 
silver  dollar  and  asked  for  a  ticket,  not  specifying  what 
priced  ticket;  that  he  gave  him  his  ticket  and  the  proper 
change.  His  testimony  then  proceeds:  '*He,''  Waldron 
(appellee),  **said,  *  You  did  not  give  me  my  right  change.' 
I  said,  'Yes,  sir.'  He  said,  'No,  sir.'  I  said,  'I  gave 
you  just  the  exact  change  with  your  ticket,  and  if  you 
did  not  get  your  change  somebody  else  got  it.  *  He  said, 
*You  did  not.'  I  said,  *I  did.'  *  «  ♦  j  sqIJ  t^g  or 
three  tickets  while  he  stood  there  arguing."     That  ap- 
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pellee  then  called  him  a  vile  name.  ''I  said,  'Be  care- 
ful, I  won't  take  that  off  of  anybody;  you  or  anybody 
else.'  He  said,  *I  want  my  change.'  I  said,  'Your 
change  was  right,  and  if  it  is  not,  when  we  make  up  the 
house  our  cash  will  show  it,  and  if  there  is  any  over  we 
will  make  it  good  to  you."'  That  thereupon  appellee 
repeated  the  vile  name,  and  Gordon  went  out  of  the 
ticket  office  and  attacked  appellee.  ''He  was  standing 
up  pretty  near  the  office,  and  I  hit  him,  and  he  turned 
around  and  squared  and  I  hit  him  again.  •  *  •  j 
could  not  say  how  hard  I  hit  him;  I  hit  him  pretty  hard; 
I  tried  to.  ^  *  *  *  In  the  face. "  That  there  was  noth- 
ing said  between  them  after  Gordon  came  out  of  the  of- 
fice. "Then  we  got  on  over  to  the  stairway,  and  I  hit  him 
again,  and  got  my  arm  around  his  neck,  and  we  were 
about  three  or  four  steps  down  from  the  top.  *  *  * 
I  caught  him  around  the  neck  with  my  arm  and  pulled 
him  down.  •  ♦  *  j  got  him  down  on  the  stairway 
and  hit  him  two  or  three  times  more,  and  I  kicked  him 
a  couple  of  times.     •     ♦     *     j  j^jt  him  in  the  face.     * 

*  *  I  hit  him  three  or  four  times  there,  and  kicked 
him,  and  then  he  said,  'I  have  enough.'  *  *  *  Mr. 
Kiley  was  down  stairs  at  the  time,  out  on  the  sidewalk. 

*  *     *     I  had  quit  when  he  halloed,  'I  have  enough.' 

*  *  *  Kiley  was  coming  up  when  he  said  that,  and 
I  said,  'Ealey,  arrest  this  man.'  When  Kiley  came  up 
"I  started  to  let  go  when  (some)  fellow  said,  'Give  it  to 
him. '  Kiley  hit  him  with  the  mace. ' '  That  when  Kiley 
hit  Waldron  (appellee)  the  latter  was  "partially  down; 
just  about  half  way  up.  *  *  *  j  ^^as  very  near  up 
on  my  feet.  ♦  •  *  When  Kiley  came  up  and  hit  him, 
I  let  go  of  him,  and  went  up  stairs  and  went  into  the  of- 
fie  and  sold  tickets." 

The  witness  Adkins,  who  was  ticket-holder  at  the  east 
door,  testified:     "I  thought  I  would  go  down  and  see 
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and  stop  that  fussing  if  I  could.  *  *  *  They  had 
hold  of  each  other  when  I  got  there.  *  *  *  I  just 
stooped  down  and  put  my  hand  under  their  shoulders 
and  assisted  them.  *  *  *  jugt  as  I  was  in  the  act 
of  raising  them  up  I  threw  my  eyes  down  the  stairway 
and  saw  Mr.  Kiley  coming  up,  and  just  about  the  time 
they  got  straightened  on  their  feet  Mr.  Gordon  said  to 
Mr.  Kiley,  'Arrest  that  man.*  Mr.  Kiley  came  up  to 
him  and  I  saw  Mr.  Kiley  throw  up  his  left  hand  *  * 
*  and  the  next  I  saw  he  struck  him  ♦  •  *  with 
his  mace.*' 

Kiley  himself  testified  that  the  appellant  Henry  M. 
Talbott,  had  instructed  him  that  his  ''duties  were  to  take 
tickets  at  the  door  and  supervise  the  cleaning  of  the 
house  and  assist  Mr.  Klingensmith  in  making  arrests, 
or  preserving  order."  That  sometimes,  when  employes 
would  come  to  him  and  tell  him  that  there  was  a  dis- 
turbance in  some  part  of  the  house,  he  would  go  there. 

As  to  the  disturbance,  he  testified:  "I  was  walking 
up  the  stairway  and  happened  to  glance  up,  and  I  saw 
Mr.  Gordon  having  a  fight,  fighting  with  a  man  on  the 
stairway.  •  *  •  The  man's  head  was  up  against 
the  casing  on  the  west  side  of  the  stairway.  *  •  • 
He  was  sitting  facing  me  as  I  came  up.  *  *  *  He 
(Gordon)  was  on  the  step  above  him,  and  had  hold  of 
of  him  •  •  *  I  did  not  hear  the  man  say  anything; 
Gordon  only  said,  'Arrest  this  man.'  " 

"What  did  you  do  after  striking  Mr.  Waldron?"  "I 
arrested  him." 

John  Dickson  had  remained,  during  the  whole  time, 
in  the  ticket  office,  and  had  seen  the  greater  part  of  the 
conflict,  as  detailed  by  Gordon  and  Kiley,  and,  in  his 
testimony,  corroborates  most  of  their  statements. 

He  says:  "I  went  on  selling  tickets  and  took  no 
further  notice  of  it;  things  of  that  kind  are  liable  to  oc- 
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cur  every  once  in  a  while."  That  he  remained  selling 
tickets;  did  not  go  out  during  the  whole  trouble;  did  not 
say  anything  to  Gordon  when  he  first  told  him  what  the 
trouble  was;  did  not  give  any  directions  to  anybody;  saw 
Kiley  coming  up  the  stairs  to  where  Gordon  had  hold  of 
Waldron,  and  they  were  struggling  and  partly  raised  up, 
getting  on  their  feet.  "I  do  not  think  I  said  anything 
to  him  (Kiley).     *     *     *     I  went  on  selling  tickets." 

The  appellant  George  A.  Dickson  testified  that  Kiley 
was  not  to  assist  in  any  arrest  unless  called  upon  by 
Klingensmith,  or  unless  under  instructions  of  appel- 
lants, or  of  John  Dickson;  that  John  Dickson  acted  for 
them  in  their  absence. 

The  appellant  Henry  M.  Talbott  testified  that  he  agreed 
with  the  evidence  given  by  his  coappeirant,  and  that  the 
answers  given  by  him  were  correct.  He  stated  further 
that  while  Kiley  was  in  the  theater  he  generally  did  what 
appellants  told  him,  but  was  not  sure  that  he  gave  Kiley 
orders,  personally,  that  ''John  Dickson  was  deputized  to 
look  after  that." 

John  Dickson  was  not  only  present  on  this  occasion, 
but  was  generally  at  the  theater  during  entertainments. 
He  testified  that  he  ''wore  off  his  vest,"  leaning  against 
the  inside  shelf  of  the  ticket  oflSce.  He  acted  for  appel- 
lants in  signing  the  firm  name  to  the  request  made  for 
Kiley's  appointment  as  policeman. 

This  request  was  as  follows: 
"To  the  Board  of  Metropolitan  Police  Commisssionera  of 

the  City  of  Indianapolis  : 

"Indianapolis,  Ini).,  April  21,  1887. 

"The  undersigned  respectfully  request  your  board  to 
confer  special  police  powers  on  John  M.  Kiley,  who  is 
employed  and  paid  by  the  undersigned,  the  said  police 
Vol.  135—33 
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powers  to  be  used  in  and  about  Park  Theater  and  Dime 
Museum,  Indianapolis,  Indiana. 

"And,  in  consideration  of  said  grant  of  police  powers, 
the  undersigned  hereby  become  responsible  for  his  obey- 
ing your  rules,  and  for  all  illegal  acts  done  by  said  John 
M.  Kiley  while  doing  duty  as  said  special  policeman. 

''Dickson  &  Talbott. 

"J. 

"Approved,  N.  R.  Ruckle, 

Pres't  Bd.  M.  P.  Commrs." 

The  complaint  was  in  seven  paragraphs,  alleging  three 
causes  of  action  against  appellants — assault  and  battery, 
false  imprisonment,  and  malicious  prosecution.  The 
court  refused  to  admit  evidence  as  to  the  charges  of  false 
imprisonment  and  malicious  prosecution,  and  instructed 
the  jury  to  find  for  the  appellants  on  those  issues.  The 
court  also  instructed  the  jury  that  the  appellants  were 
not  liable  for  the  alleged  assault  and  battery  by  Gordon, 
the  ticket  seller.  Whether  there  was  error  in  such  rul- 
ing and  instructions  in  favor  of  appellants  we  need  not 
inquire,  since  appellee  has  not  insisted  on  it. 

The  jury  found  a  general  verdict  for  appellee  as  to  the 
assault  and  battery,  and  for  appellants  as  to  the  other 
two  charges. 

The  jury  also  found,  in  answer  to  special  interrogato- 
ries, That  John  M.  Kiley,  while  in  appellants'  theater, 
on  October  1,  1887,  struck  appellee  a  number  of  blows 
upon  the  head  with  a  mace,  and  thereby  inflicted  severe 
wounds. 

That  such  blows  resulted  in  appellee's  losing  the  hear- 
ing of  his  left  ear,  and  otherwise  permanently  disabling 
him,  and  causing  him  to  lose  his  situation  as  freight 
conductor. 

That  appellee,  at  the  time  and  place  mentioned,  in  the 
view  of  John  M.  Kiley,  did  not  commit  any  crime,  or 
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violate  any  ordinance  of  the  city  of  Indianapolis,  and 
that  the  said  Kiley  had  no  warrant  for  the  arrest  of  ap- 
pellee. 

That  John  M.  Kiley,  at  the  time  alleged,  was  an  em- 
ploye of  appellants;  that  he  said  nothing  to  appellee  be- 
fore assaulting  him;  that  it  was  one  of  the  duties  of 
Kiley,  as  the  servant  and  employe  of  appellants,  to  pre- 
serve order  and  suppress  disturbances  in  appellant's 
theater,  and  that  he  had  received  from  appellants  general 
authority  for  that  purpose. 

That  appellee,  while  in  appellants'  theater  on  said  oc- 
casion, had  not  committed  any  crime,  nor  violated  any 
ordinance  of  said  city. 

That  the  said  Kiley,  at  said  place  and  time,  assaulted 
and  beat  appellee  on  the  head  with  his  mace  before  he 
arrested  him;  that  the  said  Ealey,  when  so  assaulting 
appellee,  was  acting  as  the  servant  and  employe  of  ap- 
pellants, and  engaged  in  their  business,  and  acting  with- 
in the  general  scope  of  the  duties  of  his  said  employment. 
That  John  T.  Dickson,  brother  of  one  of  the  appel- 
lants, was  at  said  time  present  in  the  box  office  of  said 
theater,  and  did  on  said  occasion,  and  prior  thereto,  sell 
tickets  for  appellants;  that  with  the  knowledge  of  ap- 
pellants, at  and  prior  to  said  time,  the  said  John  T. 
Dickson  went  to  said  theater  and  gave  instructions  to 
appellants'  employes;  and  that  in  the  absence  of  appel- 
lants, the  said  John  T.  Dickson  was  deputized  to  act  for 
them  at  their  said  theater  as  manager;  that  he  signed  the 
firm  name  to  the  application  for  police  powers  to  be  con- 
ferred upon  the  said  John  M.  Kiley,  and  that  he  had 
authority  to  so  sign  said  firm  name;  that  appellants  were 
at  said  time  the  lessees  and  managers  of  said  theater;  that 
all    the  injuries  received  by  appellee  in  and  about  said 
theater,  on  said  evening,  were  inflicted  by  said  John  M. 
Kiley;  that  said  Joseph  Gordon  was  an  employe  of  appel- 
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lants  as  one  of  the  ticket  sellers  on  said  evening,  and  was 
then  and  there  on  duty;  that  said  John  M.  Kiley  was  an 
employe  of  appellants  as  janitor,  and  as  ticket  taker  at 
the  west  entrance  door  of  said  theater  on  said  evening; 
that  he  was  commissioned  as  special  policeman  about 
April  22,  1887,  to  act  in  connection  with  his  other  du- 
ties at  appellants'  said  theater,  and  at  their  special  re- 
quest; that  at  the  request  of  said  Gordon,  said  Kiley  did 
arrest  said  appellee  on  said  evening;  that  all  the  wounds 
and  bruises  received  by  appellee  at  said  theater,  on  said 
evening,  were  inflicted  by  said  Kiley,  near  said  ticket 
office,  and  before  the  arrest  of  appellee;  that  neither  of 
appellants  was  present  at  the  time  appellee  received  his 
injuries,  and  neither  of  them  had  directed  or  advised  any 
assault  upon  appellee. 

It  is  enough  to  say  that  these  answers  are  fully  sus- 
tained by  the  evidence  in  the  record. 

The  main  question  in  this  case,  and,  perhaps,  the  only 
one  that  need  be  decided,  is  whether  appellants  are 
liable  to  appellee  for  the  injuries  inflicted  upon  him  by 
their  eq;^ploye  John  M.  Kiley. 

The  treatment  due  from  a  carrier  to  his  passenger, 
from  an  innkeper  to  his  guest,  and  from  a  theatrical 
manager  to  his  patron,  while  perhaps  differing  in  degree, 
is  similar  in  kind. 

The  duty  of  a  railroad  company  to  its  passengers  is 
well  expressed  in  Indianapolis  Union  R.  W,  Co,  v. 
Cooper,  6  Ind.  App.  202,  33  N.  E.  Rep.  219.  This  was 
a  case  where  a  passenger,  having  purchased  his  ticket, 
was  in  the  company's  station  on  his  way  to  his  train, 
when  he  was  assaulted  by  one  of  the  *'gatemen";  and  it 
was  contended,  by  the  company,  that  the  gateman,  in 
making  the  assault,  was  not  acting  in  the  scope  of  bis 
employment.  The  court  said:  *'It  seems  to  us  reason- 
ably clear     •     •     *     that  the  servant  was,  at  the  time 
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of  doing  the  acts  complained  of,  on  duty  for  his  master, 
and  at  or  near  his  proper  place,  and  that  the  assault  was 
committed  on  appellee  while  he  was  properly  on  the 
master's  grounds,  and  under  the  charge  of  the  master's 
servants,  and  entitled  to  their  protection  rather  than 
their  abuse.  *  *  *  Moreover,  the  appellee  did  not  bear 
the  relation  of  a  stranger  to  the  appellant,  but,  on  the 
contrary,  it  owed  to  him  an  affirmative  duty  to  protect 
him  from  the  violence  and  insults  of  its  own  servants  at 
the  station.  It  is  well  settled  that  one  who  has  pur- 
chased his  ticket,  and  is  passing  at  the  proper  time  from 
the  depot  to  the  train,  is  a  passenger,  and  entitled  to  the 
rights  of  a  passenger.  *  *  *  One  of  the  prime  duties 
resting  upon  a  railroad  company  is  to  protect  its  pas- 
sengers from  assaults  and  injuries  by  its  servants,  nor 
does  the  question  of  its  liability  for  a  breach  of  this  duty 
depend  upon  whether  or  not  the  servant,  in  the  perform- 
ance of  the  act,  is  within  the  scope  of  his  employment.'' 

In  Lake  Shore,  etc.,  R.  W.  Co.  v.  Prentice  (U.  S.  Sup. 
Ct. ),  13  Sup.  Ct.  Reporter,  261, it  is  said:  '*A  corporation 
is  doubtless  liable,  like  an  individual,  to  make  compen- 
sation for  any  tort  committed  by  an  agent  in  the  course 
of  his  employment,  although  the  act  is  done  wantonly 
and  recklessly,  or  against  the  express  orders  of  the  prin- 
cipal." See,  also,  Citizens'  Street  R.  W.  Co.  v.  Willoeby, 
by  Next  Friend,  134  Ind.  563. 

In  Chicago,  etc.,  R.  W.  Co.  v.  Bayfield,  37  Mich.  205, 
CooLEY,  0.  J.,  speaking  for  the  court,  says:  ''It  is,  in 
general,  no  excuse  to  the  employer  that  an  injury  which 
has  occurred  was  caused  by  disobedience  of  his  orders, 
whether  they  be  express  orders  or  implied  orders.  He 
assumes  the  risks  of  such  disobedience  when  he  puts  the 
servant  into  his  business;  and  the  reasons  for  holding 
him  responsible  for  the  servant's  conduct  are  the  same, 
whether  the  injury  results  from  a  failure  to  observd  the 
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master's  directions,  or  from  neglect  of  the  ordinary 
precautions  for  which  no  specific  directions  are  deemed 
necessary.  It  will  be  conceded  that  for  a  positive  wrong 
beyond  the  scope  of  the  master's  business,  intentionally 
or  recklessly  done,  the  master  can  not  be  held  responsi- 
ble; this  being  very  properly  regarded  as  the  personal 
trespass  or  tort  of  the  servant  himself.  But  when  the 
wrong  arises  merely  from  an  excess  of  authority,  com- 
mitted in  furthering  the  master's  interests,  and  the 
master  receives  the  benefit  of  the  act,  if  any,  it  is  neither 
reasonable  nor  just  that  tj^e  liability  should  depend  upon 
any  question  of  the  exact  limits  of  the  servant's  author- 
ity. The  master  fixes  these,  and  it  is  his  duty  to  keep 
his  servant,  in  what  is  done  by  him,  within  the  limits 
fixed.  An  act  in  excess  would  still  have  the  apparent 
sanction  of  his  authority;  the  occasion  for  it  would  be 
furnished  by  the  employment,  and  the  injured  party 
could  not  always  be  expected  to  know  or  be  able  to  dis- 
cover whether  it  was  or  was  not  without  express  sanc- 
tion." 

•  In  Higgina  v,  Watervliet  Thimpike&R.R.  Co.  ,46  N.  Y.23, 
the  following  is  quoted  with  approval  from  an  English 
case:  ''It  is  said,  that  though  it  can  not  be  denied,  that 
the  defendant  authorized  his  guard  to  superintend  the  ' 
conduct  of  the  omnibuses  generally,  and  that  such  au- 
thority must  be  taken,  to  include  an  authority  to  remove 
any  passenger  who  misconducts  himself,  yet  the  defendant 
gave  no  authority  to  turn  out  an  inoffensive  passenger, 
and  the  plaintiff  was  one.  But  the  master,  by  giving  the 
guard  authority  to  remove  an  offensive  passenger,  neces- 
sarily gave  him  authority  to  determine  whether  any  pas- 
senger had  misconducted  himself.  It  is  not  convenient 
for  the  master  personally  to  conduct  the  omnibuses,  and 
he  puts  his  guard  in  his  place,  therefore,  if  the  guard 
forms  a  wrong  judgment  the  master  is  responsible." 
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In  Drew  v.  Peer,  93  Pa.  St.  234,  which  was  a  case 
where  Peer  and  his  wife  had  purchased  tickets  and  en- 
tered a  theater,  and  were  ejected  with  force  by  the  at- 
taches of  the  theater,  because  of  their  being  colored  per- 
sons, the  following  were  approved  as  correct  instructions 
to  the  jury:  *'If  the  ticket  agent  had  called  upon  any 
one  in  the  crowd  *to  put  that  nigger  out,'  and  some  ruf- 
fian had  done  so,  the  defendant  would  be  liable.  *  * 
*  If  the  injury  was  committed  by  an  agent  out  of  the 
usual  course  of  employment,  the  defendant  was  not  re- 
sponsible; but  if  the  injury  was  committed  by  the  de- 
fendant's doorkeeper  or  ticket-taker,  then  it  was  in  the 
course  of  their  employment." 

In  the  case  at  bar  it  was  the  ticket  agent,  Joseph  Gor- 
don, who  called  out  to  have  appellee  arrested,  and  it  was 
not  a  ruffian  bystander  who  put  him  out,  but  it  was  ap- 
pellant's doorkeeper,  acting  in  the  course  of  his  employ- 
mient.  In  this  case,  also,  the  evidence  shows,  and  the 
jury  so  found,  that  appellee  was  without  fault. 

The  trouble  was  occasioned  entirely  by  a  dispute  as  to 
the  purchase  of  tickets,  and  both  the  ticket-seller  and 
the  doorkeeper  Acted  within  the  business  of  their  em- 
ployment, maintaining  that  side  of  the  controversy, 
which  was  in  their  master's  interest. 

In  Higgins  v.  Watervliet  Turnpike  Co.,  aupra^  it  was 
claimed  that  no  authority  had  been  given  to  turn  out  an 
inoffensive  passenger,  and  that,  therefore,  there  was  no 
liability  for  the  servant's  acts;  but  the  court  held  that 
the  authority  to  remove  an  offensive  passenger  neces- 
sarily carried  authority  to  determine  whether  any  pas- 
senger  was  offensive  or  not.  So  here,  the  matter  was 
about  the  master's  business,  and  the  servant  of  necessity 
must  be  the  judge  as  to  whether  the  conduct  of  appellee 
was  such  as  to  require  his  removal;  and  if  a  mistake  was 
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made,  and  an  inoffensive  patron  of  the  theater  was  un- 
justly attacked  and  injured,  the  master  must  respond. 

*'It  is  not  convenient  for  the  master  personally  to  con- 
duct the  [business  of  keeping  order  in  his  theater] ,  and 
.he  puts  his  guard  in  his  place;  therefore,  if  the  guard 
forms  a  wrong  judgment  the  master  is  responsible/' 
See,  also,  Groffy.-  Great  Northern  Co.y  3  Ellis  and  Ellis,  ^ 
673. 

But  this  case  is  even  stronger;  not  only  was  the  mas- 
ter here  represented  by  his  ticket  agent  and  his  janitor, 
or  doorkeeper,  but  his  special  agent,  John  Dickson, 
"deputized  to  act  in  his  absence,"  was  present  in  the 
theater  ticket  office  and  looking  out  through  Ihe  window 
upon  the  whole  transaction.  He  testifies  that  he  said 
and  did  nothing  in  the  premises,  and  his  silence  can  be 
taken  only  as  his  and  appellants'  approval  of  what  was 
done. 

Indeed,  no  rule  is  better  established  than  that  a  prin- 
cipal is  responsible  for  the  acts  of  his  agent  performed 
within  the  line  of  his  duty,  whether  the  particular  act 
was  or  was  not  directly  authorized,  and  whether  it  was 
or  was  not  lawful.  Evansville,  etc.,  R.  R.  Co.  v.  McKee^ 
99  Ind.  519;  Pennsylvania  Co.  v.  Weddle,  100  Ind.  138; 
American  Express  Co.  v.  Patterson,  73  Ind.  430;  Lake 
Shore,  etc.,  R.  W.  Co.  v.  Foster,  104  Ind.  293. 

But  common  carriers,  inn-keepers,  merchants,  mana- 
gers of  theaters,  and  others,  who  invite  the  public  to  be- 
come their  patrons  and  guests,  and  thus  submit  personal 
safety  and  comfort  to  their  keeping,  owe  a  more  special 
duty  to  those  who  may  accept  such  invitation.  Such 
patrons  and  guests  have  a  right  to  ask  that  they  shall  be 
protected  from  injury  while  present  on  such  invitation, 
and  particularly  that  they  shall  not  suffer  wrong  from 
the  agents  and  servants  of  those  who  have  invited  them. 
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ChicagOy  etc.,  R.  R.  Co.  Y.Fleosman,  103  111.  546;  Craker 
V.  Chicago,  etc.,  R.  W.  Co.,  36  Wis.  657. 

But  it  is  said  that  John  M.  Kiley  was  a  policeman, 
and  therefore  appellants  are  not  responsible  for  his  at- 
tack upon  appellee.  Whether,  at  the  time  of  the  injuries 
complained  of,  Kiley  was  acting  as  a  policeman  or  as 
agent  of  appellants  must  depend  upon  the  acts  done  by 
him.  Because  he  was  a  police  officer,  it  does  not  follow 
that  all  his  acts  were  those  of  a  policeman;  and  because 
he  was  an  agent  of  appellants,  it  does  not  follow  that  all 
his  acts  were  those  of  such  agent.  Even  if  he  were  a 
regular  patrolman,  called  in  off  the  street  by  appellants 
or  their  agents  to  aid  in  enforcing  the  regulations  of  the 
theater,  he  would,  for  such  purpose,  be  only  an  agent  of 
appellants,  and  for  his  conduct  as  such  agent,  within  the 
scope  of  his  employment,  appellants  would  be  responsi- 
ble. If,  however,  after  entering  the  theater  he  should 
discover  appellee  in  the  act  of  violating  a  criminal  law 
of  the  State  or  a  penal  ordinance  of  the  city,  and  should 
proceed  to  arrest  him  for  it,  such  act  of  arrest  would  be 
that  of  a  police  officer.  And  if  such  arrest  were  made 
on  the  officer's  own  motion,  without  direction,  express 
or  implied,  on  the  part  of  i  appellants,  then  appellants 
would  not  be  responsible.  Jardine  v.  Cornell,  50  N.  J. 
Law,  485,  14  Atl.  Rep.  590. 

In  this  case,  however,  such  questions  do  not  arise. 
The  court  expressly  withdrew  from  the  consideration  of 
the  jury  the  issues  made  under  the  allegations  of  false 
imprisonment  and  malicious  prosecution,  and  directed  a 
verdict  for  appellants  on  these  issues.  Nor  was  any  evi- 
dence admitted  on  these  issues.  Besides,  the  evidence 
given  by  both  appellants  and  appellee  showed  unques- 
tionably that  all  the  injuries  received  by  appellee  were 
inflicted  upon  him  before  he  was  arrested;  and  it  is  still 
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further  established  that  appellee  had  done  no  act  for 
which  he  should  be  arrested,  and  the  jury  so  find. 

Kiley's  acts  as  a  policeman  were  committed  after  he 
had  assaulted  iEtnd  beaten  appellee.  It  could  not  be  seri- 
ously contended  that  Kiley  could  do  no  wrong  as  a 
janitor  and  doorkeeper,  but  that  every  wrong  "done  by 
him  should  be  charged  to  his  ofi&cial  character.  This 
would  enable  a  proprietor  to  have  all  his  employes  com- 
missioned as  police  officers,  and  thus  escape  all  liabilities 
for  their  misconduct  to  his  patrons. 

It  is  a  question  whether  appellants  should  not  be  held 
liable  for  all  the  acts  of  Kiley,  whether  as  special  police- 
man, acting  only  for  his  employers,  or  as  janitor  or  door- 
keeper, all  being  within  the  scope  of  the  business  of  his 
employment;  but,  as  we  have  seen,  such  question  is  not 
before  us.  The  verdict  of  the  jury  is  in  favor  of  the  ap- 
pellee on  the  charge  of  assault  and  battery;  and  the  evi- 
dence, as  well  as  the  findings  of  the  jury,  show  that  all 
assault  and  battery  committed  upon  appellee  was  com- 
mitted before  Kiley  exercised  any  of  his  powers  as  a  pol- 
ice officer,  and  before  he  made  the  arrest  of  appellee. 

If  appellee  had  attempted  to  resist  arrest,  or  if  he  had 
attempted  to  get  away  after  arrest,  and  he  had  received 
his  injuries  in  consequence  of  such  attempts,  or  if  he  had 
even  committed  any  crime  for  which  he  should  be  ar- 
rested, there  might  be  some  reason  in  appellants'  con- 
tention on  this  point.  But,  on  the  contrary,  it  is  clear 
that  appellee  was  innocent  of  any  wrongdoing  for  which 
he  should  be  arrested;  he  never  even  struck  back  at 
either  of  his  assailants.  He  neither  resisted  arrest  nor 
tried  to  get  away  when  arrested.  The  only  words  uttered 
by  him  were  rather  a  request  to  be  arrested,  and  so  avoid 
further  danger  to  his  person.  *'I  asked  him  what  he 
was  beating  me  for,  and  I  said  if  he  had  anything  to  ar- 
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rest  me  for,  to  arrest  me,  and,  for  God's  sake,  not  to  beat 
my  brains  out." 

The  eases  of  Mali  v.  Lord,  39  N.  Y.  381,  and  Hershey 
V.  O'Neill,  36  Fed.  Rep.  168,  are  cases  relied  upon  by 
appellants.  In  the  first  of  these  cases  it  seems  to  be  held 
by  the  court  that  a  clerk  or  superintendent  of  a  store  has 
not,  by  virtue  of  such  employment,  authority  ''to  arrest, 
detain,  and  search  any  one  suspected  of  having  stolen  and 
secreted  about  his  person  any  of  the  goods  kept  in  such 
store." 

We  think  this  can  not  be  the  law.  It  is  not  in  har- 
mony with  the  weight  of  authority,  nor  with  sound 
reason.  If  a  superintendent  or  clerk  of  a  store  has  such 
suspicions  aroused  in  his  mind,  by  the  actions  of  some 
visitor  at  the  store,  but  two  courses  remain  for  him, 
either  to  let  the  supposed  thief  go  free,  or  to  search  him. 
The  first  course  can  not  be  taken  without  unfaithfulness 
to  the  interests  of  the  employer.  The  employer  must, 
therefore,  be  held  to  sustain  his  superintendent  in  taking 
the  second  course,  and,  if  a  mistake  is  made,  the  employer 
must  certainly  be  liable.  He  has  selected  his  clerk,  and 
must  rely  upon  his  judgment  to  act  for  his  interests  in  his 
store.  The  clerk,  in  securing  the  stolen  property,  is  not 
acting  for  himself,  but  for  his  employer. 

In  the  case  of  Hershey  v.  O'Neill,  supra,  the  court 
seems  to  place  its  decision  chiefly,  not  on  the  grounds 
assumed  by  appellants,  but  on  the  grounds  that  the 
plaintiff  had,  in  fact,  been  guilty  of  an  attempt  to  steal 
the  goods,  and  that,  consequently,  a  just  verdict  had 
been  rendered,  which  ought  not  to  be  disturbed. 

The  other  alleged  errors  discussed  by  counsel  for  ap- 
pellants show  no  suflScient  reason  for  disturbing  the 
judgment  rendered.  The  complaint  was  sufficient,  un- 
der the  statute.  There  was  no  available  error  in  the 
rulings  of  the  court  on  the  evidence.     The  instructions 
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to  the  jury  were  all  that  appellants  were  entitled  to  ask, 
and  were  more  favorable  to  appellants  than  to  appellee. 
There  was  a  verbal  error  in  one  of  the  answers  of  the 
jury  to  an  interrogatory,  but  it  was  harmless  to  appel- 
lants; the  interrogatory  was  fully  answered  by  the  an- 
swer to  the  preceding  interrogatory.  The  verdict  and 
the  answers  to  interrogatories  are  fully  sustained  by  the 
evidence,  and  we  find  no  available  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  June  7,  1893. 

On  Petition  for  a  Rehearing. 

Howard,  J. — Owing  to  the  importance  of  this  case, we 
have  given  particular  consideration  to  the  petition  for  a 
rehearing,  and  to  the  reasons  therefor  advanced  by  coun- 
sel, but  find  no  cause  to  change  our  opinion  on  the  merits  * 
of  the  case. 

Because  the  complaint  alleged  that  appellee's  mind 
had  been  impaired  by  reason  of  his  injuries,  and  because 
evidence  in  support  of  this  allegation  had  been  received, 
it  is  urged  that  the  court  erred  in  allowing  appellee  to  be 
called,  and  to  testify  as  a  witness.  Whether,  at  the  time 
of  the  trial,  the  appellee,  or  any  other  person  offered  as 
a  witness,  was  in  fact  competent  to  testify,  was  a  ques- 
tion that  must  be  decided  by  the  court  then  and  there. 
The  witness  was  before  the  court  and  jury,  and  whether 
he  had  been  injured  in  body  or  in  mind  on  the  occasion 
of  the  assault,  it  does  not  follow  that  at  the  trial  he  was 
incompetent  to  testify;  that  was  a  qtiestion  for  the  court 
to  determine,  and  we  do  not  find  that  any  abuse  of  dis- 
cretion was  shown.  It  was  for  the  jury  to  give  such 
credit  to  the  testimony  offered  as  it  was  entitled  to  re- 
ceive. 

Counsel  also  argue  that  because  Kiley  was  appointed 
special  policeman  by  the  Board  of  Metropolitan  Police 
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Commissioners,  under  the  statute  of  the  State,  there- 
fore this  case  is  widely  different  from  the  cases  cited  in 
support  of  the  opinion,  in  which  police  powers  are  con- 
f  erred  by  law  upon  a  particular  class  of  persons  in  a  par- 
ticular  line  of  employment,  as,  for  instance,  conductors 
on  railway  trains.  Counsel  say  that  such  persons  are 
not  appointed  by  any  public  official,  and  that  their  choice 
and  selection,  their  employment  and  discharge,  are  en- 
tirely within  the  power  and  control  of  the  persons  who 
are  their  superiors,  and  who  are  engaged  in  carrying  on 
the  business  with  which  such  appointees  are  connected. 
And  counsel  conclude  that  the  reason  for  the  dirference 
between  such  appointees  and  special  police  officers  is 
founded  upon  the  principle  that  the  person  who  selects 
another  to  act  for  him,  is  bound  to  select  one  who  will 
do  no  wrong. 

When  police  powers  are  conferred  by  law  upon  a  par- 
ticular class  of  persons,  in  a  particular  line  of  employ- 
ment, it  is  difficult  to  see  why  a  different  rule  should  ap- 
ply from  that  which  obtains  when  such  powers  are  con- 
ferred by  a  public  official  who  himself  derives  his  author- 
ity also  from  the  law.  In  the  one  case,  the  law  confers 
the  powers  directly;  in  the  other,  the  powers  are  con- 
ferred by  an  official  authorized  by  the  law  itself  to  do  so. 
In  both  cases  the  selection  is  made  by  the  person  for 
whom  the  officer  is  to  act;  as,  in  this  case,  Kiley  was 
selected  by  the  appellants,  and  they  expressly  bound 
themselves  that  they  would  be  responsible  for  his  acts, 
in  other  words,  that  he  would  do  no  wrong. 

Kiley,  by  this  appointment,  was  not  ''made  appellants' 
agent  without  their  consent,"  but  was  appointed  police 
officer  for  their  house  at  their  special  instance  and  re- 
quest, as  the  record  shows.  He  received  his  pay  from, 
and  was  employed  solely  by,  appellants,  and  they  might 
discharge  him  at  any  time. 
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But,  besides  this,  the  jury  found  that  the  wrong  done 
by  Kiley  was  not  done  in  his  capacity  as  policeman,  but 
that,  ''When  he  assaulted  and  beat  the  plaintiff,  he  was 
acting  as  the  servant  and  employe  of  the  defendants,  and 
engaged  in  the  defendants'  business,  and  within  the  gen- 
eral scope  of  the  duties  of  his  employment  by  the  said 
defendants."  And  these  findings  are  supported  by  the 
evidence.  , 

The  petition  for  a  rehearing  is  overruled. 

Filed  Nov.  4, 1893. 


12-221.  No.  16,111. 


The  State,  ex  rel.  Bbedlb,  v.  Sghoonovbb. 

Elsctions. — Statute  Construed.^Penal  Statute. — Punitive  Damages,— 

;ti62  ^  Hiring,  etc.,  JSlector  to  Vote,  etc. — ^The  act  approved  March  9, 1889, 
iy^_??|  to  secure  the  purity  and  freedom  of  the  ballot,  giving  to  the  voter 
who  haa  been  hired,  bought,  or  induced  to  vote  or  refrain  from  vot- 
ing, by  the  means  therein  specified,  a  right  of  action  on  the  liability 
thereby  created,  is  constitutional.  Such  liability  is  not  a  debt,  but 
is  a  penalty  for  a  tortious  act,  and  the  act  is  not  in  violation  of  ar- 
ticle 1,  section  67,  of  the  bill  of  rights,  abolishing  imprisonment  for 
debt,  except  in  case  of  fraud. 
Legislature. — Power  to  Modify  Common  Law  and  Provide  Semedies.— 
The  Legislature  has  ample  power  to  create  a  remedy  for  wrongs, 
which,  at  common  law,  were  without  redress ;  and  the  common  law 
may  be  changed  by  statute,  and,  in  such  case,  the  statute,  and  not 
the  common  law,  prevails. 
Same. — Civil  and  Criminal  Actions  for  Same  Act. — P^initive  Damages.— 
Jeopardy. — ^The  Legislature  may  provide  for  the  recovery  of  puni- 
tive damages,  in  cases  where  injury  is  caused  by  an  illegal  act,  not- 
withstanding the  same  illegal  act  may  subject  the  defendant  to  a 
criminal  action,  and  such  proceedings  do  not  operate  to  put  the  de- 
fendant twice  in  jeopardy. 

From  the  Warren  Circuit  Court. 
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A.  O.  Smith,  Attorney-General,  /.  MeCabe  and  E.  F. 
McCahe,  for  appellant. 

J,  F.  Hardey,  E.  C.  Stansbury,  I.  E.  Schoonover  and 
A.  Schoonover,  for  appellee. 

Dailby.,  J. — ^Appellant's  right  of  action,  in  this  case, 
rests  entirely  upon  an  act  of  the  general  assembly  of  the 
State  of  Indiana,  entitled  ''An  act  to  secure  the  purity 
and  freedom  of  the  ballot."  Approved  March  9th,  1889, 
Acts  1889,  p.  360,  Elliott's  Supp.,  section  1396. 

The  complaint  alleges,  in  substance,  that  appellee  was 
a  candidate  at  the  general  election  held. on  November  4th, 
1890,  for  the  office  of  clerk  of  the  circuit  court  of  War- 
ren county;  that  the  plaintiff's  relator  was  a  qualified 
voter  of  said  county;  that  said  defendant  still  being 
such  candidate,  and  relator  still  being  a  resident  voter  of 
said  county,  said  defendant  hired  said  relator  to  vote  for 
him  for  said  office,  at  the  election  to  be  thereafter  held 
on  said  4th  day  of  November,  1890,  at  and  for  the  price 
of  ten  dollars  to  said  relator  then  and  there  paid  by  said 
defendant  and  by  the  means  aforesaid,  and  said  relator  did 
vote  for  said  defendant  and  did  refrain  from  voting  for 
any  other  candidate  for  said  office.  Wherefore,  relator 
says  an  action  has  accrued  to  him  for  the  sum  of  three 
hundred  dollars,  with  one  hundred  and  fifty  dollars  at- 
torney's fees,  for  which  judgment  is  demanded  and  other 
proper  relief. 

Appellee  demurred  to  the  complaint  for  want  of  suffi- 
cient facts  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained;  appellant  excepted  and  prayed  an  appeal 
to  this  court.  ' 

He  assigns  as  error  that  "the  Warren  Circuit  Court 
erred  in  sustaining  the  demurrer  to  the  complaint. "  This 
specification  brings  into  review  the  action  of  the  trial 
court. 
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It  is  conceded  by  appellee  that  if  the  act  approved 
March  9th,  1889,  was  in  force  at  the  time  of  the  griev- 
ances complained  of,  and  was  constitutional  when  appel- 
lant commenced  this  action,  then  the  court  erred  in  sus- 
taining appellee's  demurrer,  but  he  earnestly  contends, 
first,  that  the  act  was  unconstitutional;  and,  secondly, 
that  it  was  repealed  by  an  act  entitled  "An  act  concern- 
ing elections  and  nominating  conventions  to  maintain 
political  purity,  and  prescribing  the  punishment  for  any 
violation  thereof,"  likewise  approved  March  9th,  1889, 
Acts  1889,  p.  267,  because  the  last  named  act  was  passed 
two  hours  after  the  enactment  of  the  former.  In  support 
of  appellee's  first  contention  he  insists  that  it  conflicts 
with  that  portion  of  the  *  'bill  of  rights, ' '  which  forbids  that 
a  party  shall  be  deprived  of  property  except  by  the  law  of 
the  land;  that  it  is  contrary  to  the  fundamentals  of  jus- 
tice and  good  government,  and  to  the  cardinal  principles 
of  the  social  compact;  that  it  is  an  arbitrary  fiat  by  which 
a  legal  demand  is  created  in  favor  of  one  person  and 
against  another, — a  thing  quite  beyond  legislative  power, 
and  that  a  private  legal  demand  is  not  created  by  legis- 
lative enactment;  that  in  addition  thereto  it  kindly  fur- 
nishes the  machinery  of  the  criminal  law  of  the  State  to 
enforce  the  collection  of  such  demand  by  imprisonment, 
thus  violating  the  constitutional  prohibition  against  im- 
prisonment for  debt;  that  the  act  in  question  does  not 
contemplate  any  injury  to  the  vote-seller,  nor  damage  of 
any  kind  upon  which  an  action  might  legally  rest,  and 
is  simply  a  created  debt,  but,  if  it  should  be  conceded 
that  there  is  an  element  of  damage  or  compensation  sug- 
gested by  the  act  it  would  still  be  open  to  the  objection 
that  he  who  comes  into  court  seeking  damages  on  ac- 
count of  injury  or  loss  occasioned  by  the  fraud  of  an- 
other must  show  himself  to  be  entirely  free  from  partici- 
pation in  such  fraud;  that  the  act  under  consideration 
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not  only  allows  the  party  so  purchased  to  participate  in 
the  subject-matter  of  the  wrong,  but  offers  him  th^e  en- 
tire amount  of  the  penalty  as  a  reward  or  premium  for 
engaging  in  the  unlawful  act,  which  could  not  have  oc- 
curred without  his  wrongful  participation;  that  damages 
can  never  be  recovered  for  an  injury  caused  wholly  or  in 
part  by  the  plaintiff's  own  wrongful  act,  or  if  the  injury 
was,  in  whole  or  in  part,  of  his  own  seeking  or  in  viola- 
tion of  law,  and  if  the  act  contemplates  no  damages  or 
loss  to  the  seller,  then  punitive  or  exemplary  damages 
can  not  be  awarded,  for  the  reason  that  such  damages 
are  never  allowable  where  the  element  of  compensation 
or  compensatory  damages  is  wanting. 

This  is  an  epitome  of  the  argument  of  the  learned  coun- 
sel for  the  appellee  in  their  contention  that  the  law  in  ques- 
tion is  invalid:  "In  the  construction  of  statutes  the  prime 
object  is  to  ascertain  and  carry  out  the  purpose  of  the 
Legislature  in  their  enactment,  and  to  do  this  the  words 
used  must  be  first  considered  in  their  literal  and  ordinary 
signification,  but  the  courts  may  go  beyond  such  meaning 
of  the  words,  and  look  to  other  statutes  upon  the  same 
subject,  to  the  objects  contemplated,  the  evils  to  be  cor- 
rected, and  the  remedy  provided."  City  of  Evansville  v. 
Summera,  108  Ind.  189,  and  cases  cited. 

In  the  case  of  the  City  of  Valparaiso  v.  Gardner,  97 
Ind.  1  (6),  49  Am.  Rep.  416,  in  speaking  of  the  rules  of 
construction,  this  court  said:  "While  it  is  our  duty  to 
yield  to  the  words  of  the  constitution,  still,  in  determin- 
ing what  meaning  they  were  intended  to  have,  it  is  proper 
to  consider  the  circumstances  under  which  the  provision 
was  adopted  and  the  object  it  was  intended  to  accom- 
plish.    Cooley  Const.  Lim.  (5th  ed.),  78,  79.'' 

It  is  an  historical  fact,  and,  therefore,  a  matter  of 
which  this  court  will  take  judicial  notice,  that  at  the 
Vol.  135—34 
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time  of  the  meeting  of  the  Legislature  of  1889,  there  was, 
and  for  several  years  prior  thereto  had  been,  a  strong 
public  sentiment,  in  this  State,  in  favor  of  more  stringent 
laws  to  secure  the  purity  and  freedom  of  the  ballot,  and 
prescribe  adequate  punishments  for  any  violation  of  their 
provisions,  and  the  pressure  of  this  sentiment  was  greatly 
augmented  by  charges  of  fraud  and  corruption  attending 
previous  recent  elections.  The  legislators,  fresh  from 
the  people,  were  imbued  with  this  sentiment,  and  pledged 
to  enact  all  laws  necessary  to  accomplish*  the  needed  re- 
forms. As  to  judicial  notice  of  historical  facts,  see 
Stout  V.  Board,  etc.,  107  Ind.  343,  and  Williams  y>  State, 
64  Ind.  553,  are  cited. 

When  the  General  Assembly  convened,  in  1889,  vote 
buying  and  vote  selling  were  punishable  alike,  and  con- 
victions were  extremely  difficult,  for  want  of  evidence, 
or  even  an  informant  to  set  the  machinery  of  the  law  in 
motion.  These  facts  justify  the  inference  that  the  object 
and  purpose  of  both  enactments  of  March  9,  1889,  were 
to  detect  and  punish  vote  buying,  and  suppress  the  traflSc 
in  human  honor,  even,  if  to  do  so,  it  became  necessary 
to  offer  and  bestow  a  premium  on  one  of  the  culprits. 
The  sanctity  of  the  ballot,  the  freedom  and  purity  of  our 
elections,  were,  to  them,  of  paramount  importance  to 
everything  else;  hence,  the  one  act  provided  for  a  civil 
penalty,  and  the  other  for  a  criminal  prosecution  for  the 
offense  in  question,  so  as  to  open  every  avenue  to  its  dis- 
covery. Our  law-makers,  in  their  wisdom,  concluded  to 
exempt  the  weak  from  punishment,  and  inflict  it  on  the 
strong.  It  is  an  innovation  of  the  policy  of  the  old  law, 
but  the  act  of  making  merchandise  of  manhood  is  of 
great  moral  turpitude,  the  disease  was  desperate,  the 
remedy  heroic,  and  whether  they  legislated  wisely  or  not 
is  not  for  us  to  say. 

It  was  the  common  law,  and  is  yet  the  law  of  this 
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State,  except  as  it  may  be  modified  by  statute,  that  one 
who  comes  into  court  seeking  damages  on  account  of  in- 
jury or  loss  occasioned  by  the  fraud  of  another,  must 
show  himself  free  from  the  fraud  or  wrong;  but  the  com- 
mon law  may  be  changed  by  statute,  as  was  done  in  this 
instance,  and  in  such  case  the  statute,  and  not  the  com- 
mon law,  prevails.  The  Legislature  has  ample  power  to 
create  a  remedy  for  wrongs  which,  at  common  law,  were 
without  redress.  This  being  so,  a  coordinate  branch  of 
the  government  can  not  nullify  its  action. 

It  is  true  that  section  59,  article  1,  of  the  Bill  of  Rights 
provides  that  *'No  person  shall  be  put  in  jeopardy  twice 
for  the  same  offense,"  but  the  jeopardy  mentioned  is  the 
peril  of  a  second  criminal  prosecution  for  the  same 
felony  or  misdemeanor,  and  the  liability  named  in  sec- 
tion 1396,  Elliott's  Supp.,  is  a  civil  penalty  for  a  tortious 
act,  and  not  a  debt. 

Section  67,  article  1,  of  the  Bill  of  Rights,  which  abol- 
ishes imprisonment  for  debt,  expressly  excepts  cases  of 
fraud. 

It  will  not  do  to  say  that  a  person  who  is  induced  to 
vote  for  any  candidate  is  not  injured.  He  has  sold  his 
birthright.  Under  temptation  to  which  he  was  subjected, 
he  has  bartered  his  honor,  his  manhood,  his  political 
freedom,  his  sovereignty.  We  can  not  judicially  say  he 
has  not  been  injured.  While  the  body  politic  has  suf- 
fered greatly,  the  loss  he  has  sustained  is  infinitely  more. 
It  is  for  the  Legislature  to  say  what  the  status  of  a 
bribetaker  shall  be,  in  this  class  of  offenses,  and  whether 
he  shall  or  shall  not  recover  a  penalty  in  a  given  case, 
so  that  the  crime  may  be  discovered,  and  the  guilty  pun- 
ished. Such  enactments  are  in  harmony  with  the  spirit 
and  genius  of  the  constitution  and  the  preservation  of 
good  government. 

We  are  earnestly  reminded  by  appellee  that  there  is 
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present,  in  this  case,  the  question  of  the  repeal  of  the 
statute  constituting  the  basis  of  this  prosecution,  by  the 
other  act  of  the  same  date,  which  was  last  to  receive  ex- 
ecutive approval.  Counsel  affirm,  without  hesitation, 
that  it  repeals  the  former,  because  it  repeals  all  laws  in 
conflict  therewith.  Inasmuch  as  the  two  acts  are  not 
conflicting,  but  are  in  aid  of  each  other,  in  the  matter  of 
securing  honest  results  in  the  election  of  public  servants, 
we  can  not  agree  with  counsel  in  their  contention. 

The  case  of  State,  ex  reL,  v.  Stevens,  103  Ind.  55,  is, 
in  many  of  its  features,  closely  analogous  to  the  one  be- 
fore us,  and  completely  overthrows  the  theory  of  coun- 
sel. It  was  a  suit  on  the  bond  of  a  county  clerk  for  a 
statutory  penalty  of  five  times  the  amount  of  illegal  fees 
charged,  etc.  The  court  below  had  sustained  a  demurrer 
on  the  ground,  among  others,  that  it  was  a  second  jeop- 
ardy, and,  therefore,  unconstitutional.  This  judgment 
was  reversed,  and  it  was  held  that  such  officer  was 
bound  to  answer  to  the  injured  party  for  the  penalty,  and 
to  the  State  for  the  fine.  It  is  said,  on  page  65,  in  con- 
cluding the  reasoning  upon  this  branch  of  the  case,  that 
*'A11  criminal  punishment  is  of  necessity  punitory,  and, 
in  a  degred,  exemplary,  and  when  an  offender  is  made 
the  subject  of  example  by  being  once  punished  crimi- 
nally, and  is  again  subjected  to  exemplary  damages  in 
a  civil  suit  for  the  same  offense,  for  a  public  example, 
he  is  put  to  the  hazard  of  being  set  up  as  an  example 
twice  for  the  same  offense.  Where,  however,  a  statute 
Qiakes  certain  conduct  a  misdemeanor,  and  annexes  to  it 
a  prescribed  fine  to  the  State,  and  also  provides  that  the 
worngdoer  shall  be  liable  to  the  injured  party  in  a  fixed 
or  limited  sum,  it  is  certain  from  the  beginning  what 
the  consequence  may  be,  and  there  is  no  possibility  that 
the  penalties  may  overlap  each  other  so  as  to  put  him  in 
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jeopardy  of  being  tried  twice,  or  sufferig  double  the  pun- 
ishment prescribed  for  the  same  offense." 

Indeed,  we  go  a  step  farther,  and  indorse  the  reason- 
ing of  Judge  Elliott,  in  his  dissenting  opinion  in  the 
same  case,  in  ^hich  he  says:  ''I  concur  in  the  conclu- 
sion reached,  but  I  do  not  agree  with  all  the  reasoning 
of  the  prevailing  opinion,  nor  assent  to  all  the  proposi- 
tions laid  down.  My  opinion  is  *  *  *  that  the  Legislature 
may  provide  for  the  recovery  of  punitive  damages  in  cases 
where  an  injury  is  caused  by  an  illegal  act,  although  the 
same  illegal  act  may  subject  the  defendant  to  a  criminal 
prosecution.  As  the  Legislature  has  the  power  un- 
abridged by  constitutional  limitation,  it  has  the  author- 
ity either  to  limit  the  amount  to  be  recovered,  or  to  leave 
it  to  be  ascertained  upon  trial.  It  is  not  a  question  for 
the  courts  whether  the  power  is  wisely  or  unwisely  exer- 
cised; the  only  question  for  the  courts  is,  does  the  power 
exist,  and  has  it  been  exercised?  Once  the  power  is 
found  to  exist,  all  questions  of  policy  and  wisdom  in  its 
exercise  pass  outside  of  the  judicial  department  of  the 
government." 

We  think  there  is  no  logical  escape  from  the  conclu- 
sion that  the  statute  is  constitutional.  Judgment  re- 
versed, with  instructions  to  the  circuit  court  to  overrule 
the  demurrer  to  the  complaint. 

McCabe,  J.,  took  no  part  in  this  opinion. 

Filed  Nov.  1, 1893. 
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No.  17,098. 

Parker  et  al.  v.  The  State. 

Supreme  Coubt. — Power  to  Stay  Execution  in  Capital  Cases. — Criminal 
Law, — ^The  Supreme  Court  has  the  power  to  grant  a  stay  of  execa- 
tion  in  a  capital  case,  pending  before  it  on  appeal,  when  neceasaiy 
to  enable  it  to  investigate  and  properly  decide  the  questions  pre- 
sented by  the  record.  It  has  this  power  independent  of  any  statu- 
tory provision,  sections  1874  and  1888,  R.  S.  1881,  being  simply  de- 
claratory of  the  power  which  existed  before  their  enactment.  BtUkr 
V.  State,  97  Ind.  373,  modified. 

From  the  Marion  Criminal  Court. 

J,  B.  Kealing,  M,  M.  Hugg  and  jR.  IT.  McBridCf  for  ap- 
pellants. 

A.  G,  Smith,  Attorney-General,  and  /.  W.  Holtzman, 
Prosecuting  Attorney,  for  State. 

Coffey,  J. — ^The  appellants  in  this  case  were  indicted, 
tried,  and  convicted,  in  the  Marion  Criminal  Court,  upon 
a  charge  of  murder  in  the  first  degree,  and  were  sen- 
tenced to  suffer  death  on  the  3d  day  of  November,  1893. 
From  this  judgment  they  appealed  to  this  court,  and,  on 
the  28th  day  of  September,  applied  for  a  stay  of  execu- 
tion, upon  the  ground  that  the  time  intervening  between 
the  date  of  filing  the  transcript  in  this  court  and  the  date 
fixed  for  the  execution  was  not  suflicient  to  enable  their 
counsel  to  properly  examine  and  argue  the  legal  ques- 
tions in  the  case,  and  was  not  sufficient  to  enable  the 
court  to  properly  consider  and  decide  the  legal  questions 
arising  upon  the  assignment  of  errors  in  tlie  cause. 
After  due  consideration  of  the  petition,  and  the  record 
in  the  case,  the  court  found  that  it  was  impossible  to 
properly  consider  and  decide  the  errors  assigned  upon 
the  record  prior  to  the  3d  day  of  November,  1893,  and 
thereupon  entered  an  order  staying  the  execution  of  the 
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sentence  passed  upon  the  appellants^  until  the  5th  day  of 
January,  1894. 

The  attorney-general  of  the  State  files  a  petition  to  va- 
cate that  order,  upon  the  alleged  ground  that  it  is  in 
violation  of  article  3,  section  1,  and.  article  5,  section  17, 
of  the  Constitution  of  the  State,  and  that  this  court,  in 
staying  the  execution  of  the  sentence  of  the  appellants, 
attempted  to  and  did  exercise  the  constitutional  powqrs 
and  duty  of  the  governor  of  the  State;  that  the  power  to 
grant  reprieves  and  stay  of  execution  in  criminal  cases 
is  vested  in  the  governor,  an<tnot  in  the  courts. 

Section  1888,  R.  S.  1881,  provides  that  "An  appeal  to 
the  Supreme  Court  from  a  judgment  of  conviction  does 
not  stay  the  execution  of  sentence,  except  where  the 
punishment  is  to  be  death,  or  the  judgment  is  for  a  fine 
or  a  fine  and  costs  only;  in  which  cases  the  execution  of 
sentence  may  be  stayed  by  an  order  of  the  Supreme 
Court,  or  a  judge  thereof." 

Section  1874  provides  that  "When  the  execution  of  the 
sentence  is  respited  to  another  day  by  the  governor,  or 
where  the  same  is  suspended  by  order  of  the  Supreme 
Court  pending  an  appeal  thereto,  the  sheriff  must  note 
the  same  on  the  warrant,  and  the  defendant  must  be  de- 
tained in  custody  until  the  day  to  which  the  respite  is 
granted,  or  the  execution  suspended,  by  the  Supreme 
Court,  at  which  time  the  sheriff,  unless  the  judgment  is 
reversed  or  the  defendant  pardoned,  must  execute  the 
sentence  between  the  hours  specified  in  the  judgment, 
and  return  the  warrant,  with  the  respite  or  order  of  the 
Supreme  Court.'* 

It  is  not  denied  that  this  court  had  the  power,  under 
these  statutes,  to  make  the  order  in  question,  provided 
they  are  valid  enactments,  but  it  is  said  that  they  are  in 
conflict  with  the  sections  of  the  constitution  above  re- 
ferred to,  and  for  this  reason  they  are  void. 
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But,  besides  this,  the  jury  found  that  the  wrong  done 
by  Kiley  was  not  done  in  his  capacity  as  policeman,  but 
that,  ''When  he  assaulted  and  beat  the  plaintiff,  he  was 
acting  as  the  servant  and  employe  of  the  defendants,  and 
engaged  in  the  defendants'  business,  and  within  the  gen- 
eral scope  of  the  duties  of  his  employment  by  the  said , 
defendants."  And  these  findings  are  supported  by  the 
evidence.  , 

The  petition  for  a  rehearing  is  overruled. 

Hied  Nov.  4, 1893. 


1S6    506 
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Elections.— iS^totute  Construed.'-Penal  StatuU.^PunUive  Damages.— 
Hiringy  etc.,  Elector  to  Vote,  etc.— The  act  approved  March  9, 1889, 
to  secure  the  purity  and  freedom  of  the  ballot,  giving  to  the  voter 
who  has  been  hired,  bought,  or  induced  to  vote  or  refrain  from  vot- 
ing, by  the  means  therein  specified,  a  right  of  action  on  the  Uability 
thereby  created,  is  constitutional.  Such  liability  is  not  a  debt,  but 
is  a  penalty  for  a  tortious  act,  and  the  act  is  not  in  violation  of  ar- 
ticle 1,  section  67,  of  the  bill  of  rights,  abolishing  imprisonment  for 
debt,  except  in  case  of  fraud. 

Legislature. — Power  to  Modify  Common  Law  and  Provide  Bemedies. — 
The  Legislature  has  ample  power  to  create  a  remedy  for  wrongs, 
which,  at  common  law,  were  without  redress ;  and  the  common  law 
may  be  changed  by  statute,  and,  in  such  case,  the  statute,  and  not 
the  common  law,  prevails. 

Same. — Civil  and  Criminal  Actions  for  Same  Act. — Punitive  Damages. — 
Jeopardy. — ^The  Legislature  may  provide  for  the  recovery  of  puni- 
tive damages,  in  cases  where  injury  is  caused  by  an  illegal  act,  not- 
withstanding the  same  illegal  act  may  subject  the  defendant  to  a 
criminal  action,  and  such  proceedings  do  not  operate  to  put  the  de- 
fendant twice  in  jeopardy. 

From  the  Warren  Circuit  Court. 


Ml 
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A.  G.  Smith,  Attorney-General,  J.  MeCabe  and  E,  F. 
McCabe,  for  appellant. 

J.  F.  Hanley^  E.  C.  StarUbury,  I.  E.  Schoonover  and 
A.  Schoonover^  for  appellee. 

Dailby^  J. — ^Appellant's  right  of  action,  in  this  case, 
rests  entirely  upon  an  act  of  the  general  assembly  of  the 
State  of  Indiana,  entitled  "An  act  to  secure  the  purity 
and  freedom  of  the  ballot. "  Approved  March  9th,  1889, 
Acts  1889,  p.  360,  Elliott's  Supp.,  section  1396- 

The  complaint  alleges,  in  substance,  that  appellee  was 
a  candidate  at  the  general  election  held  on  November  4th, 
1890,  for  the  office  of  clerk  of  the  circuit  court  of  War- 
ren county;  that  the  plaintiff's  relator  was  a  qualified 
voter  of  said  county;  that  said  defendant  still  being 
such  candidate,  and  relator  still  being  a  resident  voter  of 
said  county,  said  defendant  hired  said  relator  to  vote  for 
him  for  said  office,  at  the  election  to  be  thereafter  held 
on  said  4th  day  of  November,  1890,  at  and  for  the  price 
of  ten  dollars  to  said  relator  then  and  there  paid  by  said 
defendant  and  by  the  means  aforesaid,  and  said  relator  did 
vote  for  said  defendant  and  did  refrain  from  voting  for 
any  other  candidate  for  said  office.  Wherefore,  relator 
says  an  action  has  accrued  to  him  for  the  sum  of  three 
hundred  dollars,  with  one  hundred  and  fifty  dollars  at- 
torney's fees,  for  which  judgment  is  demanded  and  other 
proper  relief. 

Appellee  demurred  to  the  complaint  for  want  of  suffi- 
cient facts  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained;  appellant  excepted  and  prayed  an  appeal 
to  this  court.  ' 

He  assigns  as  error  that  '*the  Warren  Circuit  Court 
erred  in  sustaining  the  demurrer  to  the  complaint. "  This 
specification  brings  into  review  the  action  of  the  trial 
court. 


538  SUPREME  COURT  OF  INDIANA, 

Parker  et  al.  v»  The  State. 

chief  executive  should  not  be  accessible,  or,  if  access- 
ible, he  should  refuse  to  grant  a  reprieve,  the  result 
would  be  the  execution  of  the  appellant,  and  an  investi- 
gation of  his  case  afterwards.  If,  upon  investigation, we 
should  reach  the  conclusion  that  he  had  been  illegally 
convicted,  the  most  that  could  be  done  would  be  to  re- 
verse the  judgment,  and  to  that  extent  vindicate  his 
memory.  This  is  not  the  justice  contemplated  by  the 
law.  If  we  adopt  this  construction  in  the  case  supposed, 
the  power  of  this  court  to  administer  justice  between  the 
appellant  and  the  State,  would  not  depend  upon  its  own 
will,  but  upon  the  will  of  the  governor,  the  incumbent 
of  another  independent  department  of  the  government. 
Without  cogent  reasons,  such  a  construction  should  not 
be  adopted. 

In  construing  the  constitution  upon  the  subject  now 
under  immediate  consideration,  it  is  to  be  constantly 
borne  in  mind,  not  only  that  the  judiciary  is  an  inde- 
pendent department  of  the  State  government,  but  also 
that  it  derives  none  of  its  judicial  power  from  either  of 
the  other  departments. 

It  is  true  that  the  General  Assembly  may  create  courts, 
under  the  constitution,  but  it  can  not  confer  on  them 
judicial  power,  for  it  possesses  none  to  confer.  When 
created,  such  power  is  conferred  by  the  constitution,  and 
not  by  the  act  creating  the  court.  Elliott's  App.  Pro- 
ced.,  section  1;  State,ez  reJ.,  v.  Noble,  supra;  Shugart  v. 
Miles,  125  Ind.  445;  Hawkins  v.  State,  125  Ind.  570;  Mis- 
souri River  TeL  Co.  v.  First  NaVl  Bank,  74  111.  217. 

The  Supreme  Court  in  this  State  is  a  court  created  by 
the  constitution,  and  as  such  it  possesses  the  inherent 
power  to  do  all  acts  necessary  to  enable  it  to  effectually 
exercise  the  jurisdiction  conferred  upon  it.*  The  author- 
ity to  review  and  .revise  necessarily  includes  the  power 
to  enforce  the  law  and  administer  justice.     Independent 
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of  any  statutory  provision,  it  has  the  power  to  so  frame 
its  judgments  and  orders  as  to  secure  justice  to  litigants 
within  its  jurisdiction,  since  the  right  of  appeal  carries 
with  it  the  right  to  a  judgment,  awarding  justice  accord- 
ing to  the  law  of  the  land.  Elliott's  App.  Proced.,  sec- 
tion 21;  Fiqua  Bank  v.  JSTrwmp,  6  Ohio,  342;  Buchanan 
V.  MUligan,  108  Ind.  433;  Shannon  v.  Hay,  106  Ind. 
589;  \)oUrell  v.  Nixon,  109  Ind.  378;  RobeHs  v.  Lindley, 
X21  Ind.  56;  Louiaville,  etc.,  R.  W.  Go,  v.  Etzler,  119  Ind. 
39;  Brown  v.  Jones,  113  Ind.  46. 

We  are  of  the  opinion  that  this  court  possesses  the 
power  to  stay  proceedings  in  a  case  like  this,  when  neces- 
sary to  enable  it  to  investigate,  and  properly  decide  the 
questions  presented  by  the  record,  independent  of  any 
statutory  provision  upon  the  subject.  The  statutes  above 
set  out  are  simply  declaratory  of  a  power  which  existed 
before  their  enactment. 

No  more  solemn  duty  can  be  imposed  upon  the  courts 
than  the  duty  of  protecting,  and  the  duty  of  taking,  hu- 
man life.  When  human  life  is  to  be  taken  under  the 
judgment  of  a  court,  the  act  can  not  be  justified  except 
by  the  strict  observance  of  the  forms  of  the  law  of  the 
commonwealth.  In  a  matter  so  grave,  the  court  having 
the  power  should  never  refuse  to  stay  proceedings,  when 
necessary  to  enable  it  to  inquire  whether  the  execution 
of  a  citizen  was  justified  under  the  law,  and  as  to  whether 
the  forms  of  the  law  had  been  observed  in  the  proceeding 
resulting  in  his  conviction. 

In  our  opinion,  the  sections  of  the  statute  of  1881, 
above  set  out,  are  not  in  conflict  with  the  Constitution  of 
the  State,  and  are  valid  enactments. 

We  are  aware  that  a  different  conclusion  was  reached 
by  this  court  in  the  case  of  Butler  v.  State,  97  Ind.  373, 
but  we  can  not  give  our  assent  to  the  conclusion  reached 
in  that  case.     The  error  in  that  case  consists  in  assum- 
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ing  that  the  granting  of  stay  of  execution  by  this  court, 
in  a  case  pending  before  it,  is  a  reprieve  within  the  mean- 
ing of  section  17,  article  5,  ^upr a,  of  the  Constitution  of 
the  State.  A  conclusion  based  upon  an  erroneous  premise 
is  seldom,  if  ever,  correct.  In  so  far  as  that  case  con- 
flicts with  the  conclusion  reached  here,  it  is  modified. 

From  what  we  have  said,  it  follows  that  the  application 
to  set  aside  the  order  staying  proceedings  in  this  case 
should  be  overruled. 

Filed  Noy.  9, 1893. 


No.  17,030. 

Florbr,  Treasurer,  v.  McAffbb  et  al. 

Taxes. — Irregularities  in  Levy, — Ir^unetion. — Payment  or  Tender  of  Part 
Due. — Mere  irregularities  in  the'levying  of  taxes  or  the  making  of 
assessments  will  not  avoid  their  collection ;  and  where  any  part  of 
a  tax  or  an  assessment  is  due,  that  part  must  be  paid,  or  at  least  of- 
fered to  be  paid,  before  suit  will  lie  to  enjoin  the  collection  of  the 
part  alleged  to  be  illegal. 

Same. — Injunction. — Collection  of  Assessment  for  Qravel  Boad. — ^Injunc- 
tion will  not  lie  on  account  of  the  fact  that  provision  was  made  for 
collecting  a  part  of  the  assessment  for  the  construction  of  a  free 
gravel  road  before  it  was  actually  needed  for  the  payment  of  bonds 
or  interest  to  become  due. 

County  Auditor. — Duties. — Gravel  Boad  Assessment. — Division  of.— Tax 
Duplicate. — It  is  the  duty  of  the  county  auditor  to  divide  the  assess- 
ment made  by  the  board  of  commissioners,  in  such  manner  as  to 
meet  the  payment  of  principal  and  interest  of  the  bonds  issued,  in 
the  construction  of  a  free  gravel  road,  as  they  become  due ;  and  to 
place  such  part  as  may  be  necessary  to  meet  the  payment  of  bonds 
and  interest,  upon  the  special  tax  duplicate. 

From  the  Tippecanoe  Superior  Court. 

W.  V.  Stuart,  C.  B.  Stuart  and  E.  P.  Hammond^  for 
appellant. 

A.  A.  Rice  and  W.  S.  Potter,  for  appellees. 
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Howard,  J. — ^This  suit  was  brought  by  the  appellees, 
taxpayers  assessed  for  a  free  gravel  road  improvement, 
to  enjoin  the  appellant,  county  treasurer,  from  the  col- 
lection of  a.  part  of  the  assessment  for  said  work,  as 
placed  upon  a  special  tax  duplicate  by  the  county  au* 
ditor. 

A  demurrer  to  the  complaint  having  been  overruled, 
the  appellant  answered  by  setting  up,  in  detail,  the  pro- 
ceedings before  the  county  commissioners,  and  by  the 
county  auditor,  for  the  establishment  of  the  gravel  road, 
including  the  estimate  for  expenses,  the  letting  of  the 
contract,  the  issue  of  bonds,  the  assessment  of  benefits, 
and  the  placing  of  a  part  of  the  assessment  upon  the 
duplicate. 

A  demurrer  to  this  answer  was  sustained,  and  the  ap- 
pellant, refusing  to  plead  further,  has  appealed  to  this 
court. 

The  proceedings  before  the  board  of  commissioners 
were  brought  under  section  5091  and  succeeding  sections 
of  the  Revised  Statutes  of  1881,  and  the  regularity  of 
these  proceedings  is  not  questioned  in  this  appeal. 

The  estimate  of  expenses  for  th^  work  was  $10,000, 
which  sum  was  assessed  as  benefits  to  the  lands  extend- 
ing along  each  side  and  within  two  miles  of  the  proposed 
free  gravel  road.  The  contract  for  the  work  was  let  for 
$5,253.  Bonds  to  create  a  fund  to  be  used  in  construct- 
ing the  work,  and  to  reimburse  the  county  for  moneys 
advanced,  and  for  other  necessary  purposes,  were  issued 
in  the  aggregate  amount  of  $7,000,  and  were  sold  for  that 
sum.  The  bonds  were  in  denominations  of  $500  each, 
bore  five  per  cent,  interest,  and  were  all  dated  November 
15,  1892.  Two  of  the  bonds  mature  November  15, 1894, 
and  two  at  the  same  date  each  year  thereafter,  until  No- 
vember 15,  1900. 

Section  5096  of  the  revised  statutes  already  cited,  after 
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providing  for  the  apportion ment  of  the  assessments  made 
by  the  county  commissioners,  acting  upon  the  report  of 
the  committee  appointed  for  that  purpose,  continues  as 
follows:  ''The  final  action  of  the  commissioners  shall 
be  entered  upon  their  records,  together  with  the  report 
as  confirmed,  showing  how  the  said  estimated  expense 
has  been  apportioned  upon  the  land  ordered  to  be  as- 
sessed as  aforesaid.  The  county  auditor,  before  placing 
the  said  assessment  upon  the  duplicate,  shall  reduce 
or  add  to  the  same  pro  rata,  the  amount  the  actual  ex- 
pense shall  be  found  to  be,  more  or  less  than  the  said 
estimate.  The  said  assessment  upon  lands,  under  the 
provisions  of  this  act,  shall  be  placed  upon  a  special 
duplicate,  to  be  provided  by  the  county  auditor  at  the 
expense  of  the  county  for  that  purpose;  and  such  assess- 
ment shall  constitute  and  be  considered  a  first  lien  on  the 
real  estate  assessed,  in  the  same  manner  as  other  taxes 
are:  Provided,  That  the  cost  and  expense  of  the  prelim- 
inary survey,  proceedings,  and  report  of  said  improve- 
ment shall  be  paid  out  of  the  county  treasury,  and  be 
refunded,  as  well  as  all  other  amounts  advanced  by  the 
county  for  the  preliminary  expenses  of  such  improve- 
ment, in  the  manner  hereinafter  provided." 

The  bonds  to  create  a  fund  for  the  prosecution  and 
completion  of  the  work  and  the  payment  of  other  ex- 
penses are  issued  under  section  5097  of  said  statutes,  as 
amended  by  the  act  approved  February  27,  1883  (El- 
liott's Supp.,  section  1492),  which  section,  so  far  as 
necessary  for  our  consideration,  is  as  follows:  "For  the 
purpose  of  raising  the  money  necessary  to  meet  the  ex- 
penses of  said  improvement,  the  commissioners  of  the 
county  are  hereby  authorized  to  issue  the  bonds  of  the 
county,  maturing  at  annual  intervals  after  two  years,  and 
not  beyond  eight  years,  bearing  interest  at  the  rate  not 
to  exceed  six  per  cent,  per  annum,  payable  semi-an- 
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nually,  which  bonds  shall  not  be  sold  for  less  than  their 
par  value;  and  said  assessment  shall  be  divided  in  such 
manner  as  to  meet  payment  of  principal  and  interest  of 
said  bonds,  and  so  be  placed  upon  the  duplicate  for  tax- 
ation against  the  lands  assessed,  and  collected  in  the 
same  manner  as  other  taxes.'' 

In  this  case  the  county  auditor,  to  meet  in  part  the 
amount  due  and  to  become  due  upon  the  bonds  issued, 
provided  a  special  duplicate  for  the  year  1893,  and  placed 
upon  said  duplicate  an  assessment  for  |1,500  for  taxation 
against  the  lands  assessed. 

Of  the  bonds  issued,  two,  amounting  to  $1,000,  will 
become  due  November  15,  1894;  and  the  interest  accru- 
ing on  all  said  bonds,  at  and  prior  to  said  date,  will  be 
$700,  making  in  all  $1,700.  The  complaint  shows  that, 
to  meet  such  obligation,  the  appellant  treasurer  has  in 
his  hands,  as  part  proceeds  of  the  sale  of  said  bonds,  over 
probable  expenses  of  said  work,  the  sum  of  $1,500,  leav- 
ing two  hundred  dollars  that  should  be  collected  from 
the  assessment.  A  part  of  the  assessment  so  shown  to 
be  due  is  owed,  pro  rata,  by  appellees,  whose  lands  are 
assessed  for  the  construction  of  the  gravel  road;  but  it 
does  not  appear  that  such  part  of  the  assessment  so 
owed  by  appellees  has  been  paid  or  tendered  by  them. 

It  has  often  been  decided  that  mere  irregularities  in 
levying  taxes  or  making  assessments  will  not  avoid  their 
collection;  and,  also,  that  where  any  part  of  a  tax  or  an 
assessment  is  due,  that  part  must  be  paid,  or  at  least 
offered  to  be  paid,  before  suit  will  lie  to  enjoin  the  col- 
lection of  the  part  alleged  to  be  illegal.  City  of  Delphi 
V.  Bowen,  61  Ind.  29;  Foreaman  v.  Chas^j  68  Ind.  500; 
Mullikin  v.  Reeves,  Treas,,  71  Ind.  281;  Stilz  v.  City  of 
Indianapolis,  81. Ind.  582;Volger  v.  Sidener,  86  Ind.  545; 
Miles,  Treas,,  v.  Ray,  100  Ind.  166;  Bothwell  v.  Millikan, 
104  Ind.  162. 
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Th^  suit  by  appellees  for  injunction  against  the  county 
treasurer  was  not,  therefore,  well  brought,  unless  it 
should  appear  that  the  county  auditor  had  no  authority 
whatever  to  place  the  assessment  in  question  upon  the 
special  tax  duplicate.  The  duplicate  being  put  into  the 
hands  of  the  treasurer,  and  being  legal  on  its  face,  was 
sufficient  to  justify  the  treasurer  in  collecting  the  assess- 
ments, unless  it  be  shown  that  some  essential  require- 
ment of  the  law  was  not  observed  in  its  preparation,  or 
in  the  proceedings  upon  which  its  preparation  was  ba^ed. 
Prima  facie,  the  duplicate  is  sufficient  authority  for  the 
collection  of  the  assessments.  Noland  v.  Bushy ,2'^  Ind. 
154;  Rutherford  v.  Davis,  95  Ind.  245;  Adams  v.  Davis, 
109  Ind.  10. 

Neither  would  the  injunction  lie  on  account  of  the  fact, 
if  it  should  be  one,  that  provision  was  made  for  collect- 
ing a  part  of  the  assessment  before  it  was  actually  needed, 
for  the  payment  of  bonds  or  interest  to  become  due. 
Those  having  charge  of  the  collection  of  funds  to  meet 
the  obligations  of  the  county  are  required  to  use  due  dili- 
gence, and  they  must  also  be  allowed  the  exercise  of 
good  judgment  in  providing  in  time  for  the  payment  of 
such  obligations,  so  that  the  credit  of  the  county  may 
not  be  impaired.     Ricketts  v.  Spraker,  77  Ind.  *371. 

The  main,  if  not  the  sole,  contention  of  counsel  for  ap- 
pellees, however,  is  based  upon  the  correct  interpreta- 
tion of  the  following  paragraph  from  section  5097,  R.  S. 
1881,  as  amended  by  section  1492,  Elliott's  Supp.,  al- 
ready cited:  ''Said  assessment  shall  be  divided  in  such 
manner  as  to  meet  the  payment  of  the  principal  and  in- 
terest of  said  bonds,  and  so  be  placed  upon  the  duplicate 
for  taxation  against  the  lands  assessed,  and  collected  in 
the  same  manner  as  other  taxes."  And  the  question  to 
be  decided  is,  Whose  duty  is  it  to  make  the  division  of 
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assessment  here  referred  to,  and  to  place  the  parts  of  the 
assessment  so  divided  upon  the  special  duplicate? 

In  this  case  the  division  was  made,  and  the  assess- 
ment placed  upon  the  duplicate  by  the  county  auditor. 
It  is  not  questioned  that  it  was  the  auditor's  duty  to  place 
the  assessment  upon  the  duplicate;  but  appellees  con- 
tend that  the  division  of  the  assessment  should  have  been 
made  by  the  board  of  cofunty  commissioners. 

Ml  the  duties  positively  required  of  the  county  com- 
missioners by  the  statute  were  performed.  The  assess- 
ment was  duly  made  and  apportioned  upon  the  land;  the 
contract  for  the  work  was  let,  and  the  bonds  to  obtain 
money  for  expenses  were  issued  and  sold.  The  commis- 
sioners also  fixed  the  amounts  of  the  bonds,  the  rate  of 
interest,  and  the  times  when  the  several  bonds  and  the 
interest  should  become  due. 

The  statute  then  proceeds  to  direct  that  ''said  assess- 
ment shall  be  divided  in  such  manner  as  to  meet  the 
payment  of  principal  and  interest  of  said  bonds,"  and 
so  be  placed  upon  the  tax  duplicate.  It  would  seem  that 
the  duty  of  thus  dividing  the  assessment,  so  as  to  put  an 
amount  each  year  upon  the  duplicate  sufficient  to  meet 
the  bonds  and  interest  as  they  mature,  is  a  clerical  duty. 
The  statute  itself,  supplemented  by  the  action  of  the 
commissioners,  has  positively  fixed  the  amount  to  be 
raised  in  each  instance  to  meet  what  shall  become  due. 
There  is  no  discretion  left,  unless  it  be  to  make  proper 
allowance  for  the  uncertainty  in  the  collection  of  delin- 
quent assessments. 

Indeed,  in  the  next  preceding  section  of  the  statute, 
section  5096,  «wpra,a  much  greater  power,  and  one  requir- 
ing the  exercise  of  good  judgment  and  sound  discretion, 
is  placed  in  the  hands  of  the  auditor,  where  it  is  provided 
that  ''the  county  auditor,  before  placing  the  said  assess- 
VoL.  135—36 
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ment  upon  the  duplibate,  shall  reduce  or  add  to  the  same, 
pro  rata,  the  amount  the  actual  expense  shall  be  found 
to  be,  more  or  less  than  the  said  estimate." 

Here  the  statute  goes  so  far  as  to  give  the  auditor 
power  to  revise  the  assessment  as  made  by  the  commis- 
sioners. The  duty  exercised  in  both  cases,  however,  is 
clerical  or  administrative,  and  not  judicial;  and  the 
limits  of  the  power  in  each  case  are  fixed  by  the  statute. 
In  the  first  case,  the  auditor  can  change  the  assessment 
only  by  reducing  or  adding  to  it  the  difference  between 
the  actual  and  the  estimated  expense,  which  difference 
is  shown  by  the  figures  in  his  office.  In  the  second  case, 
there  is  to  be  placed  upon  the  duplicate  such  part  of  the 
whole  assessment  as  will  meet  the  amount  of  bonds  and 
interest  to  fall  due  before  the  next  collection  of  taxes; 
and  for  this,  also,  the  figures  are  in  the  auditor's  office. 

Some  latitude,  too,  must  be  given  in  both  cases.  In 
the  first  case,  the  precise  amount  of  the  expenses  may 
not  be  known  when  the  assessment  is  modified.  In  the 
second  case,  allowance  must  be  made  for  whatever  un- 
certainty there  may  be  as  to  the  collection  of  all  assess- 
ments in  time  for  the  payments  to  be  made  on  the  bonds. 

In  both  cases,  also,  there  is  no  doubt  that  any  abuse 
of  authority  is  subject  to  revision  by  the  courts. 

In  the  case  we  are  considering,  if  the  auditor  should 
place  a  greater  part  of  the  assessment  upon  the  duplicate 
in  any  one  year  than  is  necessary  or  proper,  any  prop- 
erty owner  assessed  for  the  work,  by  paying  in  the  cor- 
rect amount  due  by  him,  and  by  showing  that  the  excess 
is  illegal,  might  have  the  collection  of  such  excess  re- 
strained. 

We  think,  therefore,  that  under  the  statute  cited,  it 
was  the  duty  of  the  county  auditor  to  divide  the  assess- 
ment made  by  the  board  of  commissioners  in  this  case, 
in  such  manner  as  to  meet  the  payment  of  the  principal 
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and  interest  of  the  bonds  issued  as  they  become  due,  and 
to  place  upon  the  special  tax  duplicate,  for  the  year  1893, 
such  part  of  the  assessment  as  was  necessary  to  meet  the 
bonds  and  interest  to  become  due  November  15, 1894; 
and  we  do  not  find  that  there  is  anything  shown  in  the 
record  why  the  appellant  should  be  enjoined  from  the 
collection  of  the  assessment  so  placed  upon  the  duplicate 
in  his  hands. 

The  judgment  is  reversed,  with  directions  to  sustain 
the  demurrer  to  the  complaint,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Filed  Nov.  21, 1893. 


No.  16,187. 

Barnard  kt  al.  v.  Sherley. 

Watsbooubse. — Befouling  Same. — Artesian  WeU. — Sanitarium, — Injunc- 
tion,— Damages, — Where  one  sinks  an  artesian  well  upon  his  own 
land,  and  uses  the  water  to  bathe  the  patients  in  a  sanitariam  or 
hospital  erected  by  him  on  said  premises,  he  is  not  liable  to  injanc- 
tion  and  damages  for  allowing  the  water  to  flow  into  a  stream  which 
is  the  natural  watercourse  of  the  basin  in  which  the  artesian  well  ts 
situated,  the  owner  being  free  from  negligence  or  malice  and  using 
all  due  care  in  avoiding  injury  to  his  neighbor. 

Same. — Bight  to  Have  Water  Descend  in  Pure  State, — Exceptions  to, — 
Seasonable  Use  a  Question  of  Fact, — ^The  natural  right  to  have  the 
water  of  a  stream  descend  in  its  pure  state  must  yield  to  the 
equal  right  of  those  above.  It  is  not,  under  all  circumstances,  an 
cmreasonable  or  unlawful  use  of  a  stream  to  throw  or  discharge  into 
it  water  or  impure  matter ;  and  whether,  in  any  given  case,  such 
use  would  be  reasonable  or  not,  is  a  question  for  the  jury. 
Damagibs. — Damnum  Absque  Injuria, — Lawful  Work  or  Enterprise, — Due 
Care, — Where  a  work  is  lawful  in  itself,  and  can  not  be  carried  on 
elsewhere  than  where  nature  located  it,  or  where  public  necessity 
requires  it  to  be,  then  those  liable  to  receive  injury  from  it  have  a 
right  only  to  demand  that  it  shall  be  conducted  with  all  due  care,  so 
as  to  give  as  little  annoyance  as  may  be  reasonably  expected ;  and 
any  injury  that  may  result,  notwithstanding  such  care  in  the  man- 
agement of  the  work,  must  be  borne  without  compensation. 
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Injunction. — When  Bemedy  Lost, — Bemaining  Silent. — Legal  Bights,— 
A  person  may  lose  bis  remedy  by  injunction,  by  remaining  silent 
and  inactive  and  allowing  acts  to  be  done  and  expenses  to  be  in- 
curred, and  be  compelled  to  assert  his  rights  at  law. 

Harmless  Erbor. — Pleading, — Sustaining  Demurrer  to  a  Paragraph  of.— 
It  is  only  where  the  allegations  of  a  proper  paragraph  of  pleading 
may  be  established  by  proof  under  other  paragraphs,  that  the  sus- 
taining of  a  demurrer  to  the  paragraph  in  question  will  be  held 
harmless. 

Opinion  on  petition  for  a  rehearing  by  Howard,  J. 

From  the  Morgan  Circuit  Court. 

J,  H,  Jordan^  0,  Matthews  and  W.  R.  Harrison,  for 
appellants. 

W.  S,  Sherley y  J,  V.  Mitchell  and  M,  H,  Parks,  for 
appellee. 

Howard,  J. — Since  May,  1886,  the  appellee  has  been 
the  owner  of  certain  lots  and  lands,  in  and  adjoining  the 
city  of  Martinsville,  occupied  by  her  as  a  farm.  Appel- 
lants are  the  owners  of  certain  lots  in  the  city  of  Mar- 
tinsville, adjoining  the  lands  of  appellee.  During  the 
years  1887  and  1888  a  well  was  drilled  upon  appellant's 
lots  to  the  depth  of  800  feet,  in  search  of  gas.  Instead 
of  gas  a  large  volume  of  water  flowed  from  the  well,  and 
has  so  continued  to  flow  ever  since.  The  water  having 
been  found,  by  analysis,  to  possess  curative  properties  for 
certain  diseases,  appellants  erected  a  bath  house  upon 
their  said  lots,  to  be  used  for  bathing  persons  afflicted 
with  diseases,  who  might  be  benefited  by  the  artesian 
waters. 

On  the  16th  day  of  September,  1889,  the  appellee  filed 
her  complaint  against  the  appellants,  in  the  Morgan  Cir- 
cuit Court,  alleging  that  appellants,  after  using  said  ar- 
tesian water  in  bathing  the  bodies  of  diseased  persons, 
the  same  having  all  manner  of  diseases,  including  syphi- 
litic, and  after  said  water  had  become  befouled  and  pol- 
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luted  thereby,  cause  the  same  to  be  conveyed  in  a,  tile 
ditch  under  ground,  constructed  by  them,  to  the  lands 
of  appellee,  causing  such  water  to  flow  upon  and  over 
the  lands  of  appellee  and  into  a  natural  stream  of 
water  running  thereon,  causing  said  natural  stream  of 
water  to  become  befouled  and  polluted  thereby,  exposing 
the  same  to  the  stock  pasturing  and  feeding  upon  appel- 
lee's said  land,  where  said  stock  is  accustomed  to  run, 
feed  and  pasture,  such  as  milch  cows,  horses  and  hogs, 
and  the  same  drinking  said  water  in  its  befouled  and 
polluted  condition,  as  aforesaid;  that  said  stream  of  water 
is  a  small  spring  branch  of  pure  water,  having  its  source 
in  springs  about  one  mile  from  appellee's  land,  and  con- 
fined in  a  small  channel  upon  appellee's  land,  and  pass- 
ing through  appellee's  land  the  distance  of  fifty-three 
rods,  and  having  no  outlet,  but  sinking  into  the  lands 
of  appellee,  and  others  below;  that  said  artesian  water  in 
its  polluted  condition,  so  caused  by  appellants  as  afore- 
said, and  so  caused  to  flow  upon  appellee's  land,  accum- 
ulates in  great  ponds  of  water  upon  appellee's  said  prem- 
ises, becoming  polluted  and  stagnant  thereon,  to  the 
great  and  irreparable  damage  of  appellee  and  her  said 
land,  and  to  the  stock  pasturing  and  feeding  thereon, 
also  endangering  the  health  of  persons  living  upon  said 
land  and  drinking  the  milk  from  said  cows;  that  said 
mineral  water,  from  said  artesian  well,  never  at  any  time 
flowed  upon  appellee's  land  and  into  said  stream  of 
water,  by  percolation  or  otherwise,  until  the  same  was 
caused  to  flow  thereon  and  therein  by  appellants,  in 
manner  as  aforesaid.  Concluding  with  a  demand  for 
damages  in  the  sum  of  $1,000,  and  praying  that  appel- 
lants be  forever  enjoined  from  causing  and  permitting 
said  water,  from  said  well,  to  run  upon  and  flow  over  the 
lands  of  appellee,  and  into  said  stream  of  water,  and 
for  other  proper  relief. 
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A  demurrer  having  been  overruled  to  this  complaint, 
appellants  answered  by  general  denial,  and  also  by 
special  plea.  There  was  a  motion  to  strike  out  parts  of 
the  special  answer,  which  motion  was  sustained.  A  de- 
murrer was  afterwards  filed  to  the  second  paragraph  of 
the  answer,  which  was  sustained.  Appellants  moved  for 
a  jury  to  try  the  cause,  and  also  moved  for  a  jury  to  an- 
swer questions  of  fact,  both  of  which  motions  were  over- 
ruled.    To  all  of  these  rulings  appellants  duly  excepted. 

The  cause  was  submitted  to  the  court,  and  the  court, 
having  heard  the  evidence,  found  for  the  appellee,  as- 
sessing her  damages  in  the  sum  of  fifty  dollars,  and  ap- 
pellants were  "enjoined  from  causing  or  permitting  the 
water  of  the  artesian  well,  which  shall  have  been  used 
at  their  sanitarium  and  bath  house  *  *  ♦  in  bathing 
or  washing  persons  afflicted  with  syphilis  or  other  in- 
fectious  ailment  or  disorder,  to  flow  into  said  branch  or 
stream  *  *  *  or  over  and  upon  the  lands  of  plain- 
tiff; *  *  and  are  further  enjoined  and  restrained  from 
polluting  or  corrupting  the  water  from  said  well, which 
may  be  left  by  them  to  flow  into  said  branch  and 
stream,  in  such  manner  that  the  water  of  said  branch 
and  stream  other  than  that  flowing  from  said  well,  may 
be  rendered  dangerous  or  injurious  to  live  stock.'' 

A  motion  for  a  new  trial  was  overruled. 

Various  errors  are  assigned  and  discussed,  but  the 
controlling  questions  in  the  case  arise  under  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  the  second  para- 
graph of  the  answer.  This  paragraph  of  answer,  omitting 
the  parts  stricken  out  as  not  material,  or  as  being  such 
as  might  have  admitted  of  proof  under  the  general  de- 
nial, is  as  follows:  ''For  further  answer,  they  (appel- 
lants )  say  that  the  stream  of  natural  water  set  forth  in 
plaintiff's  complaint  is  a  small  stream  and  branch  which 
flows  from  sources  northeast  of  the  city  of  Martinsville, 
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thence  southward  to  near  the  center,  north  and  south,  of 
said  city,  thence  westward  across  said  city,  thence  south 
to  and  across  plaintiff's  said  land,  and  has  so  flowed  for 
many  years  prior  to  plaintiff's  having  any  interest  in 
said  land;  that  the  said  well  from  which  said  waters  flow 
upon  the  said  lots  of  defendants  was  dug  and  bored  and 
the  flow  thereof  caused  by  an  association  of  many  citizens 
of  said  city  of  Martinsville,  with  the  assent  and  approval 
of  plaintiff;  that  the  only  means  or  way  of  escape  of  said 
water  is  in  and  along  said  branch  over  the  said  lands  of 
plaintiff;  that  for  more  than  one  year  after  the  said  well 
was  so  dug  and  bored,  the  waters  therefrom  flowed  from 
defendants'  said  lots  into  said  branch  by  open  ditches, 
and  were  so  caused  to  flow  by  the  said  association  of  per- 
sons, who  dug  and  bored  the  (same),  and  without  ob- 
jection by  plaintiff,  and  with  her  acquiescence;  that 
thereupon  and  thereafter,  upon  testing  said  waters  by 
scientific  analysis,  by  drinking  and  using  the  same  in 
baths,  they  were  found  to  be  of  great  value,  and  to  have 
highly  curative  properties,  and  to  be  of  great  service 
and  value  in  healing  persons  afflicted  with  various  dis- 
orders, rheumatism,  neuralgia,  kidney  affections,  par- 
alysis and  many  other  disorders. 

''Whereupon  defendants  erected  a  bath  house  to  utilize 
said  waters  for  the  benefit  of  all  persons  so  afflicted, 
upon  their  said  lots  at  a  cost  of  ten  thousand  dollars,  and 
have  treated,  benefited,  and  cured  hundreds  of  persons 
from  all  parts  of  the  country  so  afflicted  as  aforesaid,  and 
are  still  engaged  at  their  said  bath  house  in  healing  and 
curing  such  sick  and  afflicted;  that  in  erecting  said  bath 
house  and  in  using  said  waters  of  said  artesian  well  for 
the  healing  of  persons  as  aforesaid,  and  in  all  defendants 
did  in  the  use  of  said  waters  and  the  draining  of  the  same 
away,  as  complained  by  said  plaintiff,  said  defendants 
used  all  proper  and  possible  care  to  avoid  injury,  ^am- 
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age  or  inconvenience  to  said  plaintiff  and  all  others,  and 
only  did  such  acts  as  were  proper  and.  necessary  to  be 
done  in  the  use  of  said  waters  for  the  purposes  aforesaid; 
that  said  plaintiff  stood  by  and  assented  to  and  acquiesced 
in  the  said  expenditure  of  said  sum  in  the  erection  of 
said  bath  house  by  defendants;  that  after  so  erecting 
said  bath  house  defendants  placed  under  ground  a  drain, 
made  of  porous  tile,  to  convey  the  surplus  water  from 
said  artesian  well  under  ground  to  the  branch  above 
plaintiff's  land,  because  the  said  branch  was  the  only 
natural  and  only  convenient  outlet  for  said  water,  and 
did  not  thereby  materially  increase  the  flow  of  water  in 
said  branch." 

The  question  presented  for  decision  is  new  in  this 
State:  Whether  one  who  sinks  an  artesian  well  upon 
his  own  land,  and  uses  the  water  to  bathe  the  patients 
in  a  sanitarium  or  hospital  erected  by  him  on  said  prem- 
ises, is  liable  to  injunction  and  damages  for  allowing  the 
water  to  flow  into  a  stream  which  is  the  natural  water- 
course of  the  basin  in  which  the  artesian  well  is  situated, 
the  owner  being  free  from  negligence  or  malice  and  us- 
ing all  due  care  in  avoiding  injury  to  his  neighbor. 

In  a  Pennsylvania  case  the  plaintiff  was  the  owner  of 
property  on  one  side  of  a  street,  and  brought  an  action 
for  damages  for  alleged  injury  to  his  property  by  the  de- 
fendant company,  who  had  constructed  its  elevated  road, 
on  its  own  land,  on  the  other  side  of  the  street.  It  was 
alleged  that  the  noise,  dust,  smoke,  and  cinders,  and  the 
constant  jar  of  passing  trains  interfered  with  plaintiff's 
enjoyment  of  his  property  and  lessened  its  value. 

The  court  in  that  case  premised  that  under  the  consti- 
tution  of  Pennsylvania  the  company  would  only  be  lia- 
ble if,  under  the  same  circumstances,  an  individual 
would  be  liable  at  common  law;  and  held  that  in  case  a 
natural  person  were  operating  the  road  under  the  same 
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circumstances  he  would  not  be  responsible  in  damages, 
for  the  reason  that  he  would  have  a  right  to  the  reasona- 
ble use  and  enjoyment  of ^  his  property,  and  if  in  such 
use,  without  negligence  or  malice  on  his  part,  a  loss 
should  unavoidably  fall  upon  his  neighbor  he  would  not 
be  liable  therefor. 

No  principle  of  law  is  better  settled  than  that  a  man 
has  the  right  to  the  lawful  use  and  enjoyment  of  his  own 
property,  and  that  if,  in  the  enjoyment  of  such  right, 
without  negligence  or  malice,  an  inconvenience  or  loss 
occurs  to  his  neighbor,  it  is  a  wrong  for  which  there  is 
no  liability.  This  must  be  so  or  every  man  would  be  at 
the  mercy  of  his  neighbor  in  the  use  and  enjoyment  of 
his  own. 

No  man  is  answerable  in  damages  for  the  reasonable 
exercise  of  a  right,  where  it  is  accompanied  by  a  cautious 
regard  for  the  rights  <Tf  others,  w^here  there  is  no  just 
ground  for  the  charge  of  negligence  or  unskillfulness, 
and  where  the  act  is  not  done  maliciously.  Panton  v. 
Holland,  17  Johns.  *99. 

We  need  not  consume  time  by  further  citation  of  au- 
thorities for  so  plain  a  proposition.  It  is  settled  law. 
It  is  true  that  this  principle  is  qualified  to  a  certain  ex- 
tent. A  man  may  not  carry  on  a  business  which  pois- 
ons the  air  and  renders  it  unhealthy  in  a  thickly  popu- 
lated neighborhood,  and  especially  in  the  center  of  a 
large  city.  So  establishments  which  involve  danger,  as 
powder  mills  and  certain  kinds  of  manufactories,  must 
seek  a  secluded  place  where  as  few  persons  may  be  in- 
convenienced as  possible.  These  exceptions  to  the  gen- 
eral rule  are  well  established.  But  the  great  interests  of 
mankind  must  go  on  unhampered.  Railroads  must 
reach  cities;  the  treasures  of  the  earth  must  be  drawn 
from  the  mines;  factories  and  mills  must  send  forth 
noise,  dust,  and  smoke.     Inconveniences  resulting  from 
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such  causes  must  be  endured  by  individuals  for  the  gen- 
eral good,  otherwise  we  should  have  to  forego  a  multi- 
tude of  the  blessings  of  modern  civilization.  Penn.  Co. 
V.  Marchunt,  119  Pa.  St.  541,  and  authorities  there 
cited. 

In  Gannon  v.  Hargadon,  10  Allen,  106,  the  court  held 
that  **The  right  of  a  party  to  the  free  and  unfettered  con- 
trol of  his  own  land  above,  upon  and  beneath  the  sur- 
face can  not  be  interfered  with  or  restrained  by  any  con- 
siderations of  injury  to  others  which  may  be  occasioned  by 
the  flow  of  mere  surface  water  in  consequence  of  the  lawful 
appropriation  of  land  by  its  owner  to  a  particular  use  or 
mode  of  enjoyment.  ♦  ♦  ♦  A  party  may  improve  any  por- 
tion of  his  land,  although  he  may  thereby  cause  the  sur- 
face water  flowing  thereon,  whencesoever  it  may  come, 
to  pass  off  in  a  different  direction  and  in  larger  quan- 
tities than  previously.  If  such  an  act  causes  damages 
to  adjacent  land,  it  is  damnum  absque  injuria.^' 

The  law  is  the  same  in  this  State.  ShelbyviUe,  etc. 
Turnpike  Co.  y.  Oreen,  99  Ind.  205. 

Where,  in  Massachusetts,  a  riparian  owner  built  a  dam 
across  a  stream,  to  create  a  fish  pond  on  his  own  land, 
it  was  held  to  be  a  reasonable  use  of  the  water;  and  a 
mill-owner  below  had  no  cause  to  complain  of  it,  either 
at  common  law  or  under  the  statute  of  that  State  as  to 
mills.  Yet,  it  seems  that  a  mill-owner  may  not  enlarge 
the  quantity  of  water  flowing  in  a  stream  from  his  mill 
through  the  land  of  a  lower  proprietor  by  turning  a  new 
stream  into  his  pond.  The  wrong  consists  in  turning 
any  water  upon  the  land  which  does  not  naturally  flow 
there.  This,  however,  does  not  extend  to  preventing  a 
proprietor  upon  a  stream  from  digging  ditches,  or  doing 
other  acts  in  the  proper  cultivation  of  his  land,  though 
the  effect  of  it  is  to  increase  the  quantity  of  water  in  the 
stream.     Washburn  Easements  (4th  ed.),  p.  375. 
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In  California,  a  man,  in  irrigating  his  farm,  turned  a 
stream  upon  it  from  an  adjacent  ravine.  The  water 
percolated  through  the  soil  into  a  neighboring  mine  in 
such  quantities  as  to  ruin  the  mine.  It  was  held  that 
the  farmer  was  reasonably  exercising  his  right  to  irrigate 
his  land,  and  was  responsible  only  for  the  injuries  caused 
by  his  negligence  or  unskillfulness,  or  for  such  as  were 
caused  by  any  wanton  abuse  of  his  right.  CUbson  v. 
Puchta,  33  Cal.  310. 

In  another  California  case,  a  land-owner  permitted  the 
water  taken  from  artesian  wells  on  his  lands,  and  carried 
through  a  ditch  to  irrigate  his  fields,  to  percolate  through 
the  ditch  to  the  injury  of  his  neighbor's  land.  It  was 
found  that  at  small  expense  the  water  might  have  been 
drained  from  the  ditch  so  as  probably  to  prevent  the  in- 
jury, and  he  was  accordingly  enjoined  from  continuing 
the  injury.  What  might  have  been  the  opinion  of  the 
court  in  case  the  fields  could  not  be  irrigated  without  in- 
jury to  the  neighbor  does  not  appear.  Parker  v.  Larsen, 
86  Cal.  236. 

The  general  rule  in  England  is,  that  a  person  discharg- 
ing noxious  substances  into  a  stream  will  be  liable  to  the 
riparian  owners  lower  down  for  any  damage  occasioned; 
yet  some  exception  seems  to  be  made  in  favor  of  mining 
operations.  Bainbridge  Law  of  Mines,  3d  ed.,  517, 
says:  ^*It  should  also  be  remembered  that  the  prosperity 
of  a  mining  country  and  its  inhabitants  depends  upon 
the  successful  efforts  of  the  adventurer.  The  value  of  all 
property  in  the  vicinity  of  mines  is  inseparably  associated 
with  the  spirit  of  adventure.  The  miner,  therefore, 
should  not  be  harassed  in  his  operations  by  claims  of 
an  unsubstantial  or  imaginary  character;  for  the  benefits 
he  confers  generally  far  surpass  the  injuries  he  may 
commit.'' 

In  Leading  Cases  on  Mines,  Blanchard  and  Week's 
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Notes,  the  exception  as  to  mineral  products  is  also  made: 
''But  a  right  to  throw  refuse  from  mines  into  a  natural 
stream,  or  discharge  into  it  water  which  has  been  used 
for  the  precipitation  of  minerals  and  rendered  noxious, 
may  be  acquired  by  prescription,  custom,  or  user.  The 
same  rule  applies  to  smelting  and  washing  processes." 
lb.  721,  and  authorities  there  cited. 

In  this  country  the  severity  of  the  English  rule  is  still 
further  relaxed:  "If  one  builds  a  dam  upon  his  own 
premises  and  thus  holds  back  and  accumulates  the  water 
for  his  benefit,  or  if  he  brings  water  upon  his  prem- 
ises into  a  reservoir,  in  case  the  dam  or  the  banks  of  the 
reservoir  give  away  and  the  lands  of  a  neighbor  are  thus 
flooded,  he  is  not  liable  for  the  damage  without  proof  of 
some  fault  or  negligence  on  his  part. ' '  Losee  v.  Buchanan, 
51  N.  Y.  476,  and  authorities  cited.  '*As  a  general 
proposition,  it  is  safe  to  say  that  the  owner  of  land  has 
a  right  to  make  reasonable  use  of  his  property;  and  that 
right  extends  as  well  to  an  unlimited  distance  above  the 
earth's  surface  as  to  an  unlimited  distance  below."  Gar- 
land v.  Towne,  55  N.  H.  57. 

The  right  to  flowing  water  is  a  right  incident  to  prop- 
erty in  land,  and  while  it  is  a  right  common  and  equal 
to  all  through  whose  land  it  runs,  yet,  as  one  of  the  gifte 
of  Providence,  each  proprietor  has  a  right  to  a  just  and 
reasonable  use  of  it  as  it  passes  through  his  land.  What 
is  such  a  just  and  reasonable  use  may  often  be  a  difficult 
question,  depending  on  various  circumstances.  Ellioi 
V.  Fitchburg  R.  iJ.,  Co.,  10  Gush.  191. 

Sewage  and  waste  material  may  be  cast  into  streams,  if 
material  injury  is  not  thereby  caused.  The  right  of  one 
proprietor  to  have  the  stream  descend  to  him  pure  must 
yield  in  a  reasonable  degree  to  the  right  of  the  upper 
proprietors,  whose  occupation  of  their  own  lands,  and 
whose  use  of  the  water  for  mill,  manufacturing,  domes- 
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tic,  or  other  purposes,  will  tend  to  make  the  water  more 
or  less  impure.  So  it  is  of  public  importance  that  pro- 
prietors of  useful  manufactories  should  not  be  held  re- 
sponsible for  slight  injuries,  or  even  some  degree  of  in- 
terference with  agriculture.  In  regard  to  some  waste 
deposits  in  such  streams  there  would  seem  to  be  no  ques- 
tion. The  uniform  practice,  the  convenience,  and,  in 
some  instances,  the  indispensable  necessity,  would  seem 
sufficiently  to  decide  such  cases.  Gould  Waters,  section 
220. 

In  Health  Dept.  City  of  New  York  v.  Purdon,  99  N.  Y. 
237,  which  was  an  action  to  enjoin  the  sale  of  adulterated 
tea,  it  was  said  that,  ''Courts  will  not  in  all  cases  in- 
terfere by  way  of  injunction  to  restrain  the  continuance 
of  an  illegal  trade,  the  abatement  of  a  nuisance  or  the 
prosecution  of  a  dangerous  employment.  Its  power, 
however,  to  do  so  in  case  of  the  exercise  of  any  trade  or 
business  which  is  either  illegal  or  dangerous  to  human 
life,  detrimental  to  health,  or  the  occasion  of  great  pub- 
lic inconvenience,  is  not  only  conferred  by  the  provisions 
of  the  statute,  but  belongs  to  the  general  powers  pos- 
sessed by  courts  of  equity  to  prevent  irreparable  mischief 
and  obviate  damages  from  which  no  adequate  remedy  ex- 
ists at  law." 

In  that  case  it  was  found  that,  although  th^  teas  were 
adulterated,  yet  there  was  no  sufficient  evidence  that  the 
use  of  the  teas  was  dangerous  to  human  life  or  detri- 
mental to  health,  and,  therefore,  the  injunction  was  re- 
fused. 

In  Owen  v.  PhillipSy  73  Ind.  284,  it  was  attempted  to 
enjoin  the  reSrection  of  a  flouring  mill  which  had  been 
burned,  the  claim  being  made  that  the  mill  was  a  nui- 
sance, and  that  it  could  not  be  operated  without  becom- 
ing a  nuisance;  that  the  smoke  and  cinders  made  the 
water  of  plaintiff's  cisterns  and  wells  foul  and  impure, 
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and  that  the  noise,  smoke,  dust,  dirt,  and  offensive  odors, 
caused  by  the  running  of  the  mill,  essentially  interfered 
with  plaintiffs'  enjoyment  of  life  and  property. 

The  following  instruction  in  that  case  was  objected  to 
by  the  plaintiffs,  because  the  court  modified  it  by  insert- 
ing the  words  materially  and  essentially:  *'If  the  jury 
find  from  the  evidence  that  the  personal  enjoyment  of 
the  plaintiffs  in  their  residence  has  been  and  will  be  Tna- 
terially  and  essentially  lessened  by  either  the  noise,  smoke, 
dust,  dirt,  cinders,  horses,  mules  or  teams,  caused  by 
the  running  and  use  of  said  mill,  then  the  allegations  of 
the  complaint  have  been  sustained." 

The  instruction,  as  so  modified,  was,  however,  ap- 
proved by  this  court,  the  court  adding  that  *'A  lawful 
business  may  be  so  conducted  as  to  become  a  nuisance, 
but  in  order  to  warrant  interference  by  injunction,  the 
injury  must  be  a  material  and  essential  one;"  quoting, 
also,  with  approval  from  the  opinion  rendered  by 
CooLBY,  J.,  in  GUbert  v.  Showerman,  23  Mich.  448,  that 
in  such  cases,  ''minor  inconveniences  must  be  remedied 
by  actions  for  the  recovery  of  damages  rather  than  by 
the  severe  process  of  injunction."  See,  also,  Bowen  v. 
Mauzy,  117  Ind.  258. 

t'The  granting  or  refusal  of  an  injunction  rests,  in 
each  particular  case,  in  the  sound  discretion  of  the  court. 
An  injunction  ought  not,  therefore,  to  be  granted  when 
it  would  be  against  good  conscience,  or  productive  of 
great  hardship,  oppression  or  injustice,  or  of  public  or 
private  mischief."  City  of  Logansport  v.  C/W,  99  Ind. 
531,  and  authorities  there  cited. 

The  natural  right  to  have  the  water  of  a  stream  de- 
scend in  its  pure  state,  must  yield  to  the  equal  right  of 
those  above.  Their  use  of  the  stream  for  mill  purposes, 
and  the  other  manifold  purposes  for  which  they  may  law- 
fully use  it,  will  tend  to  render  it  more  or  less  impure. 
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The  water  may  thus  be  rendered  unfit  for  many  uses  for 
which  it  had  before  been  suitable:  but  so  far  as  that  con- 
dition  results  from  a  reasonable  use  of  the  stream,  in  ac- 
cordance with  the  common  right,  the  lower  riparian  pro- 
prietor has  no  remedy.  When  the  population  becomes 
dense,  and  towns  or  villages  gather  along  its  banks,  the 
stream  naturally  suffers  still  greater  deterioration. 
Against  such  injury,  incident  as  it  is  to  the  growth  and 
industrial  prosperity  of  the  community,  the  law  affords 
no  redress.  So,  in  cities  and  towns,  with  their  numer- 
ous inhabitants  and  diversified  business,  with  their  mills, 
shops  and  manufactories;  with  their  streets  and  sewers; 
all  the  products  and  means  of  a  high  civilization,  it 
would  be  impossible  that  the  pure  streams  that  flow  in 
from  the  farmsides  should  remain  uncontaminated;  and 
those  that  live  upon  the  lower  banks  of  such  streams 
must,  for  the  general  good,  abide  the  necessary  results  of 
such  causes.  Merrifkld  v.  City  of  Worcester,  110  Mass. 
216. 

That  it  is  not,  under  all  circumstances,  an  unreason- 
able or  unlawful  use  of  a  stream  to  throw  or  discharge 
into  it  waste  or  impure  matter;  and  that  whether,  in  any 
given  case,  such  use  would  be  reasonable  or  not,  is  a 
question  for.  the  jury.  See  Angell  Watercourses  (7th 
ed.),  section  140d. 

In  the  case  before  us,  the  stream  flowed  through  the 
heart  of  the  city  of  Martinsville  before  it  reached  the 
lands  of  appellee.  Will  it  be  said  that  there  is  any 
liability  for  contamination  from  the  refuse  of  the  city? 
Must  it  be  that  one  who  lives  on  the  lower  lands  on  the 
banks  of  a  stream  shall  forbid  forever  the  founding  of  a 
city  on  the  lands  above;  forbid  the  grading  of  streets,  the 
building  of  sewers,  the  erection  of  mills,  factories,  hos- 
pitals or  other  means  of  livelihood,  comfort  and  con- 
venience of  the  inhabitants? 


\  * 
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A  case,  in  many  of  its  features,  resembling  that  nov^ 
before  the  court  is  the  well  considered  case  of  the  Penn- 
sylvania  Coal  Go.  v.  Sanderson,  113  Pa.  St.  126.  That 
was  a  mining  case,  and  the  chief  question  was  as  to 
the  liability  of  the  mine-owners  for  the  fiowage  of  foul 
water  from  the  mine  into  a  stream  which  was  the  natural 
watercourse  of  the  basin  in  which  the  mine  was  situ- 
ated. 

The  plaintiff  in  that  case,  Mrs.  Sanderson,  had  pur- 
chased a  tract  of  land  in  the  city  of  Scranton,  on  the 
Meadow  Brook,  near  its  mouth.  The  existence  of  the 
stream,  the  purity  of  its  water  and  its  utility  for  domestic 
and  other  purposes,  it  is  said,  was  a  leading  inducement  to 
her  purchase  of  the  land.  She  erected  a  house,  threw  dams 
across  the  brook  to  form  a  fish  and  ice  pond  and  to  sup- 
ply a  cistern,  and  the  water  was  forced,  by  hydraulic 
pressure,  from  the  cistern  to  a  tank  in  the  house,  and 
was  used  for  domestic  purposes  and  for  a  fountain.  The 
plaintiff  alleged,  in  her  complaint,  that  the  large  volume 
of  mine  water,  which  the  defendant  company  poured  into 
the  brook  albove,  had  corrupted  the  stream  to  such  an  ex- 
tent as  to  render  it  totally  unfit  for  domestic  use;  that 
the  fish  were  destroyed,  the  pipes  corroded,  and  her  en- 
tire apparatus  for  utilizing  the  water  rendered  worthless. 
She  brought  her  action  to  recover  damages  for  such  pol- 
lution of  the  stream. 

In  the  course  of  the  opinion  the  court  says:  "It  must 
be  conceded,  we  think,  that  every  man  is  entitled  to  the 
ordinary  and  natural  use  and  enjoyment  of  his  property; 
he  may  cut  down  the  forest  trees,  clear  and  cultivate  his 
land,  although  in  so  doing  he  may  dry  up  the  sources  of 
his  neighbor's  springs,  or  remove  the  natural  barriers 
against  wind  and  storm.  If,  in  the  excavation  of  his 
land,  he  should  uncover  a  spring  of  water,  salt  or  fresh, 
acidulated  or  sweet,  he  will  certainly  not  be  obliged  to 
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cover  it  again,  or  to  conduct  it  out  of  its  course,  lest  the 
stream,  in  its  natural  flow,  may  reach  his  neighbor's 
land.  *  *  *  In  sinking  his  well,  he  may  intercept 
and  appropriate  the  water  which  supplies  his  neighbor's 
well:  Acton  v.  Blundell,  12  M.  &  W.  324;  Wheatley 
V.  Baughf  1  Casey,  528;  Haldeman  v.  Bruckhart,  9  Wr. 
514;  or,  if  his  own  well  is  so  close  to  the  soil  of  his  neigh- 
bor, as  to  require  the  support  of  a  rib  of  clay  or  of  stone 
on  his  neighbor's  land,  to  retain  the  water  in  the  well, 
no  action  will  lie  against  the  owner  of  the  adjacent  land 
for  digging  away  such  clay  or  stone,  which  is  his  own 
property,     *     *     Wharton  on  Neg.,  939.     *     ♦     • 

''So  also  each  of  two  owners  of  adjoining  mines  has  a 
natural  right  to  work  his  own  mine,  in  the  manner  most 
eonvenient  and  beneficial  to  himself,  although  the  nat- 
ural consequence  may  be,  that  some  prejudice  may  occur 
to  the  owner  of  the  adjoining  mine:  Smith  y.  Kendrick, 
7  C.  B.  505. 

*'One  mine  owner  may  thus  permit  water,  naturally 
flowing  in  his  own  mine,  to  pass  off  by  gravitation  into 
an  adjoining  or  lower  mine,  so  long  as  his  operations 
are  carried  on  properly  and  in  the  usual  manner.  Bain- 
bridge  on  Mines,  297. 

''To  the  same  effect  are  Wilson  v.  Waddell,  L.  R.,  2  Ap- 
peal Cas.  95;  Grompton  v.  Lea,  L.  R.,  19  Eq.  115. 

''The  defendants  being  the  owners  of  the  land,  had  a 
right  to  mine  the  coal.  It  may  be  stated,  as  a  general 
proposition,  that  every  man  has  the  right  to  the  natural 
use  and  enjoyment  of  his  own  property,  and  if,  while 
lawfully  in  such  use  and  enjoyment,  without  negligence 
or  malice  on  his  part,  an  unavoidable  loss  occurs  to  his 
neighbor,  it  is  damnum  absque  injuria,  for  the  rightful 
use  of  one's  own  land  may  cause  damage  to  another,  with- 
out any  legal  wrong.  ♦  *  * 
Vol.  135—36 
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**  'It  is  established,'  says  Cotton,  L.  J.,  in  West  Cum- 
berland  Iron  Co.  v.  Kenyon,  11  L.  R.,  6  Ch.  Div.  773, 
'that  taking  out  mineral  is  a  natural  use  of  mining  prop- 
erty, and  that  no  adjoining  proprietor  can  complain  of 
the  result  of  careful,  proper  mining  operations.'  In  the 
same  case  Brktt,  L.  J.,  says:  'The  cases  have  decided 
that  where  that  maxim  (sic  utere  tuo  vi  alienum  7wn 
Icedas)  is  applied  to  landed  property,  it  is  subject  to  a 
certain  modification;  it  being  necessary  for  the  plaintiff 
to  show,  not  only  that  he  has  sustained  damage,  but  that 
the  defendant  has  caused  it  by  going  beyond  what  is 
necessary  in  order  to  enable  him  to  have  the  natural  use 
of  his  own  land.'    L.  R.,  11  Ch.  Div.  787. 

''The  right  to  mine  coal  is  not  a  nuisance  in  itself:  It 
is,  as  we  have  said,  a  right  incident  to  ownership  of  coal 
property,  and  when  exercised  in  the  ordinary  manneir, 
and  with  due  care  the  owner  can  not  be  held  for  per- 
mitting the  natural  flow  of  mine  water  over  his  own  land, 
into  the  watercourse,  by  means  of  which  the  natural 
drainage  of  the  country  is  effected.     *     »     » 

"The  defendants  were  engaged  in  a  perfectly  lawful 
business,  in  which  they  had  made  large  expenditures,  and 
in  which  the  interests  of  the  ehtire  community  were  con- 
cerned; they  were  at  liberty  to  carry  on  that  business  in 
the  ordinary  way,  and  were  not,  while  so  doing,  account- 
able for  consequences  which  they  could  not  control;  as 
the  mining  operations  went  on,  the  water  by  the  mere 
force  of  gravity  ran  out  of  the  drifts  and  found  its  way 
over  the  defendant's  own  land  to  Meadow  Brook.  It 
is  clear  that  for  the  consequences  of  this  flow,  which  by 
the  mere  force  of  gravity,  naturally,  and  without  any 
fault  of  the  defendants,  carried  the  water  into  the  brook 
and  thence  to  the  plaintiff's  pond  there  could  be  no  respon- 
sibility as  damages  on  the  part  of  the  defendants.  *    •    * 

"It  is  said  the  defendants  created  an  artificial  water- 


MAY  TERM,  1893.  563 

Barnard  et  al»  v.  Sherley. 

course  from  their  mine  to  Meadow  Brook,  but  this 
artificial  watercourse  was  upon  their  own  land,  and  con- 
ducted no  more  water  *  than,  by  the  natural  conformation 
of  the  surface,  could  otherwise  have  reached  it.  If  it  be 
suggested  that  the  defendants  might  have  extended  this 
artificial  water  way,  in  form  of  a  sewer,  to  some  point  of 
safety,  it  may  be  asked  where,  short  of  the  sea,  might 
the  sewer  be  discharged  that  the  same  complaint  might 
not  be  made?     ♦     *     * 

*'Nor  do  we  say,  that  a  miner,  in  order  that  his  mines 
may  be  made  available,  may  enter  upon  his  neighbor's 
lands,  or  inflict  upon  him  any  other  immediate  or  direct 
injury,  but  we  do  say,  that  in  the  operation  of  mining, 
in  the  ordinary  and  usual  manner,  he  may  upon  his 
own  lands,  lead  the  water  which  percolates  into  his 
mine,  into  the  streams  which  form  the  natural  drainage 
of  the  basin,  in  which  the  coal  is  situate,  although  the 
quantity,  as  well  as  the  quality,  of  the  water  in  the 
stream  may  thereby  be  affected/' 

The  foregoing  case  of  the  PennsylvaniaCoal  Co.  y.  San- 
derson, and  the  reasoning  of  the  court,  seem  to  be  closely 
in  point  with  the  case  at  bar.  In  both  cases  the  owners 
cause  water  to  rise  from  the  earth,  to  become  foul,  and 
then  to  be  carried  by  an  artificial  drain  and  discharged 
into  a  running  stream,  the  natural  watercourse  of  the 
basin  or  valley  in  which  the  water  rises,  and  into  which 
stream  the  water  would  naturally  flow  if  left  to  itself;  in 
both  cases  the  owners  were  engaged  in  a  lawful  and  nec- 
essary work,  of  great  advantage  to  mankind  at  large, 
and  particularly  to  the  community  in  which  they  oper- 
ated, the  one  in  mining  out  of  the  earth  and  distribut- 
ing coal  for  heating  and  industrial  uses,  and  the  other 
in  also  taking  out  of  the  earth  mineral  water  for  healing 
and  curing  the  infirm;  both  were  free  from  fault  or  neg- 
ligence in  conducting  their  business,  and  in  avoiding, 
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SO  far  as  possible,  all  injury  to  others,  the  injury  in  each 
case  being  but  the  necessary  incident  of  a  lawful  busi- 
ness; in  each  case  there  was  no  other  place  but  the 
stream  for  the  water  to  go,  so  that  if  it  were  unlawful  to 
discharge  the  water  into  the  stream,  then  the  enterprise 
itself,  of  necessity,  would  be  at  a  standstill,  and  a  lawful 
business  thus  come  to  an  end  because  it  could  not  be 
lawfully  carried  on. 

It  would  seem  that  the  decisions  show  that  when  a 
business  is  dangerous,  unhealthful,  or  otherwise  greatly 
injurious  to  a  community,  or  to  an  individual,  and  it  is 
possible  to  avoid  the  injury  by  a  more  careful  manage- 
ment, or  even,  if  necessary,  by  a  removal  of  the  works  to 
a  more  secluded  or  less  objectionable  place,  then  the 
owners  of  the  noxious  business  will  be  mulcted  in  dam- 
ages, and,  if  necessary,  restrained  by  the  courts. 

We  have  seen  that,  in  the  case  of  Parker  v.  Larsen, 
supra,  when  it  appeared  that  the  defendant  could  flow 
water  from  his  artesian  wells  over  his  fields  without  in- 
jury to  his  neighbor,  but  did  not  do  so,  he  was  en- 
joined. 

In  the  case  of  Indianapolis  Water  Co.  v.  American 
Straw  Board  Co,,  53  Fed.  Rep.  970,  where  there  was  a 
discharge  of  refuse  matter  from  a  straw-board  factory 
into  a  nonnavigable  river,  used  by  a  water  comjiany  as 
a  source  of  supply  for  furnishing  a  city  with  water  for 
domestic  and  other  purposes,  it  was  held  that  injunction 
would  lie  to  restrain  such  pollution  of  the  water  supply. 

In  Kinnaird  v.  Standard  Oil  Co.,  89  Ky.  468,  defend- 
ant had  stored  petroleum,  which  leaked  and  percolated 
through  the  ground  until  it  reached  plaintiff's  spring  of 
water.  Ottowa  Oas,  etc.,  Co.  v.  Graham,  28  111.  73,  was  a 
similar  case,  the  offensive  substances  percolating  from  the 
gas  works  into  plaintiff's  well.  Also  Pottstovm  Oas  Co. 
V.  Murphy,  39  Pa.  St.  257.     Either  of  two  courses  could 
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have  been  followed  by  the  offending  defendants  in  these 
last  three  cases,  they  could  improve  their  works  so  that 
the  oils  would  not  leak  and  percolate  through  the  earth 
to  the  fouling  of  the  water,  or  they  could  remove  their 
works  to  another  locality.  Accordingly,  damages  were 
assessed  in  each  case  for  the  injury. 

So  of  various  kinds  of  dangerous  or  offensive  mills, 
factories,  or  other  establishments  or  occupations.  If  they 
are  conducted  in  such  a  manner  as  to  materially  and  es* 
sentially  injure  adjoining  proprietors,  the  owners  may 
be  subject  to  suits  for  damages,  or,  in  case  the  injury  is 
continuous,  the  business  may  be  enjoined.  But,  in  this 
class  of  cases,  either  a  change  in  the  method  of  conduct- 
ing the  business,  so  as  to  avoid  the  injury,  or  else  a  total 
removal  of  the  works  to  another  and  safer  locality  may 
be  had. 

But  the  case  before  us  does  not  belong  to  this  class. 
Railroads  must  reach  our  cities  and  the  marts  of  trade; 
they  can  not  do  business  elsewhere.  Mines  and  mineral 
springs,  natural  gas  and  oil  wells,  can  not  be  removed; 
they  must  be  operated  where  they  are,  or  totally  aban- 
doned. Where,  therefore,  a  work  is  lawful  in  itself,  and 
can  not  be  carried  on  elsewhere  than  where  nature  located 
it,  or  where  public  necessity  requires  it  to  be,  then  those 
liable  to  receive  injury  from  it  have  a  right  only  to  de- 
mand that  it  shall  be  conducted  with  all  due  care,  so  as 
to  give  as  little  annoyance  as  may  be  reasonably  expected; 
and  any  injury  that  may  result,  notwithstanding  such 
care  in  the  management  of  the  work,  must  be  borne 
without  compensation.  It  is  then  a  case  in  which  the 
interests  and  convenience  of  the  individual  must  give 
way  to  the  general  good. 

The  demurrer  to  the  second  paragraph  of  the  answer 
in  this  case  admits  the  facts  stated  in  the  answer  to  be 
true.     We  have  then  to  consider  the  statements  of  the 
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answer  as  facts,  and  in  the  light  of  these  facts  examine 
whether  the  business  of  appellants  is  a  lawful  business, 
and  whether  it  is  carried  on  with  due  care  and  so  as  to 
do  no  injury  to  appellee  which  can  reasonably  be  avoided. 

From  the  answer,  then,  we  learn  that  said  artesian 
well  was  dug,  and  its  waters  caused  to  flow  upon  appel- 
lant's said  lands,  by  an  association  of  the  citizens  of  Mar- 
tinsville, with  the  assent  and  approval  of  appellee;  that 
the  waters  from  said  well  flowed  into  a  stream  which, 
after  running  through  said  city,  passed  over  the  lands  of 
appellee,  and  for  more  than  a  year  so  continued  to  flow, 
with  the  acquiescence  of  appellee;  that  the  only  means 
or  way  of  escape  of  the  water  from  said  well  is  in  and 
along  said  branch,  which  is  the  only  natural  outlet  for 
the  same,  and  that  the  increase  of  the  flow  of  water  in 
said  stream  was  not  materially  increased  by  the  water 
from  said  artesian  well;  that  afterward,  by  scientific 
analysis,  and  by  the  use  of  said  water  for  drinking  and 
bathing,  it  was  discovered  that  the  waters  were  of  great 
medicinal  value,  and  possessed  of  curative  properties  in 
the  healing  of  persons  afflicted  with  rheumatism,  neural- 
gia, paralysis,  kidney  affections,  and  various  other  dis- 
eases; that  thereupon,  for  the  purpose  of  utilizing  said 
waters  in  the  cure  of  persons  so  sick  and  afflicted,  ap- 
pellants erected  upon  their  said  lots  a  bath  house  at  a 
cost  of  $10,000,  in  which  they  have  since  continued  to 
treat  those  affected  as  aforesaid,  using  said  waters. 

It  would  seem,  from  these  statements,  that  the  business 
in  which  appellants  are  engaged  is  a  lawful  one.  They 
sunk,  or  permitted  to  be  sunk,  on  their  own  land,  an 
artesian  well.  This  they  had  a  perfect  right  to  do,  and 
in  addition  it  would  appear  that  this  work  was  done  .with 
the  help  of  many  citizens  of  the  town,  and  with  the  ac- 
quiescence of  appellee  as  well.  Such  help  and  acquiesc- 
ence, however,  were  not  necessarj'  to  make  the  act  of 
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sinking  the  well  lawful.  It  appears  that  the  stream  into 
which  the  waters  flowed  naturally  from  the  well  is  a 
spring  branch,  which  passes  directly  through  the  city 
before  it  reaches  either  the  land  of  appellants  or  that  of 
appellee.  This  stream  is  not  only  the  natural  outlet  for 
the  drainage  of  said  lands,  but  is  the  only  means  or  way 
of  escape  of  said  artesian  water. 

But  was  it  lawful  to  build  a  sanitarium  for  the  cure  of 
the  sick,  and  to  bathe  in  the  waters  those  afflicted  with 
disease?  It  was  certainly  lawful  to  do  so,  provided  the 
sanitarium  is  properly  conducted  and  well  managed,  so 
as  to  do  no  injury  to  any  person  which,  reasonably  and 
with  due  care,  can  be  avoided.  This  court  has  already 
said:  ''Hospitals  and  homes  for  the  sick  are  very  far 
from  being  nuisances  per  se.  They  are  wise  and  benefi- 
cent  charities,  to  be  fostered  and  encouraged  by  liberal 
legislation,  and  not  to  be  suppressed  or  even  discour- 
aged by  what  may  seem  to  be  harsh  or  restrictive  laws." 
Besaonies  v.  City  of  Indianapolis,  71  Ind.  189. 

But  was  due  care  exercised  in  the  construction  and 
management  of  the  sanitarium,  and  in  the  drainage  of 
the  waters  therefrom?  The  answer  states:  That  in  erect- 
ing said  bath  house  and  in  using  said  waters  for  the 
healing  of  persons,  as  aforesaid,  and  in  all  that  appel- 
lants did  in  the  use  of  said  waters  and  the  draining  of 
the  same  away,  appellants  used  all  proper  and  possible 
care  to  avoid  injury,  damage  or  inconvenience  to  appel- 
lee and  all  others,  and  only  did  such  acts  as  were  proper 
and  necessary  to  be  done  in  the  use  of  said  waters  for  the 
purposes  aforesaid;  that  after  erecting  said  bath  house 
appellants  placed  under  ground  a  drain  made  of  porous 
tile  to  convey  the  surplus  water  from  said  artesian  well 
under  ground  to  the  branch  above  appellee's  land,  be- 
cause said  branch  was  the  only  natural  and  only  con- 
venient outlet  for  said  water. 
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It  would  seem,  therefore,  that  all  due  care  bas  been 
exercised  in  the  premises,  and  that  the  business  is  law- 
ful, and  that  it  is  conducted  in  a  lawful  manner. 

It  is  a  question,  also,  whether  appellee,  having  stood 
by  and  assented  to  and  acquiesced  in  the  expenditure  of 
said  sum  of  ten  thousand  dollars  in  the  erection  of  said 
bath  house,  is  not  now  estopped  from  seeking  to  enjoin 
the  continuation  of  its  use.  For  over  a  year  before  this, 
she  had  also  acquiesced  in  the  flowing  of  the  artesian 
water  into  the  stream,  and  now  she  could  hardly  be  ig- 
norant of  the  purpose  for  which  the  sanitarium  was  to  be 
used. 

This  court  has  held  that  under  certain  circumstances, 
by  remaining  silent  and  allowing  acts  to  be  done  and  ex- 
pense to  be  incurred,  persons  may  lose  their  remedy  by 
injunction,  and  be  compelled  to  assert  their  rights  at  law. 
City  of  Loganaport  v.  Uhl,  supra^  and  authorities  there 
cited . 

In  New  Jersey  it  was  held  that  if  a  person  "has  given 
his  consent,  either  expressly  or  impliedly,  to  the  erec- 
tion of  expensive  works,  he  can  not  afterwards  enjoin 
their  operation,  though  they  prove  more  annoying  or  in- 
jurious than  he  anticipated."  Hulme  v.  Shreve,  4  N.  J. 
Eq.  116. 

We  think  the  facts  stated  in  the  second  paragraph  of 
the  answer  sufficient. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  second  paragraph  of  the  answer, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Jane  6, 1893. 

On  Pktition  for  a  Rehearing. 

Howard,  J. — Counsel  for  appellee  earnestly  refer  us 
to  the  provisions  of  the  statute,  section  658,  R.  S.  1881, 
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forbidding  the  reversal  of  a  judgment  when  it  shall  ap- 
pear to  the  court  that  the  merits  of  the  case  have  been 
fairly  tried  and  determined,  and  contend  that  the  judg- 
ment in  this  case  should  be  allowed  to  stand  and  so  pre- 
vent further  litigation. 

If,  indeed,  it  should  appear  to  the  court  that  the  merits 
of  this  case  had  been  fairly  tried  and  determined,  it 
would  be  our  duty  to  aflSrm  the  judgment,  but  the  trial 
court  having  sustained  a  demurrer  to  the  affirmative 
matter  set  up  in  the  answer,  we  are  left  unable  to  say 
whether  appellants  were  harmed  by  the  rulings.  It  is 
.  only  when  the  allegations  of  a  proper  paragraph  of  plead- 
ing may  be  established  by  proof  under  other  paragraphs 
that  the  sustaining  of  a  demurrer  to  the  paragraph  in 
question  will  be  held  harmless.  By  its  ruling  on  the 
demurrer,  in  this  instance,  the  court  has  said  that  the 
facts  stated  in  the  answer,  even  if  true,  would  not  consti- 
tute a  good  defense  to  the  action.  Under  this  ruling, 
also,  the  affirmative  paragraph  of  the  answer  was,  in  ef- 
fect, stricken  out,  and  the  appellants  had  no  right  to  offer 
proof  to  sustain  its  allegations.  ''Nor,"  as  said  in  Wil- 
son V.  Town  of  MonticellOf  85  Ind.  10,  "would  it  be  just 
to  «a  defendant,  who  has  put  in  a  valid  plea,  to  hunt 
through  the  evidence  to  ascertain  whether  he  was  or  was 
not  injured,  for  he  is  entitled  to  the  benefit  of  the  ex- 
plicit admission  made  by  the  demurrer."  See,  also, 
Pennsylvania  Co.  v.  Poor,  103  Ind.  553;  Fleetwood  v. 
Breton,  109  Ind.  567;  Rush  v.  Thompson,  112  Ind.  158. 

Counsel  intimate  further  that  it  could  be  shown  that 
the  allegations  made  in  the  answer  are  not,  in  fact,  true, 
and  that  appellants  could  have  obtained  an  outlet  by  con- 
structing a  drain  to  another  stream,  and  so  have  avoided 
injury  to  appellee. 

In  answer  to  this,  "It  maybe  asked,"  as  said  in 
Pennsylvania  Coal  Co.  v.  Sanderson,  supra,  "where,  short 
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of  the  sea,  might  the  sewer  be  discharged  that  the  same 
complaint  might  not  be  made?" 

However  that  may  be,  appellee  is  in  no  condition  to 
make  such  contention  against  the  answer.  If  the  aver- 
ments of  the  answer  were  believed  to  be  untrue,  they 
should  have  been  replied  to,  and  the  truth  of  the  matter 
alleged  be  thus  put  in  issue  and  determined.  Gilrnore 
V.  McClure,  Admr.,  133  Ind.  571,  33  N.  E.  Rep.  351. 

Instead  of  this,  however,  appellee  chose  to  demur  to 
the  answer,  and  thus  to  admit  the  truth  of  the  facts 
therein  pleaded.  The  facts  alleged  being  thus  admittedi 
the  appellants  ought  to  have  judgment. 

We  do  not  wish  to  be  undersk)od  as  holding  that  ap- 
pellants were  authorized,  by  artificial  means,  to  conduct 
the  waters  from  their  spring  into  the  stream  upon  appel- 
lee's  land,  unless  the  said  waters  would  have  naturally 
fiowed  into  said  stream  without  such  artificial  aid;  and 
it  was  upon  this  interpretation  of  the  answer  that  the 
opinion  was  written. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Nov.  11, 1893. 
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No.  16,896. 

Adams  v.  The  State. 


Instbucjtions  to  Juby. — Exoneration  of  Juror  from  Oath. — JSrroneotts, 
— Beveraal, — An  instraction  which  has  for  its  effect  the  exoner- 
ation of  a  jaror  from  his  oath  is  erroneous,  and  will  work  a  reversal, 
unless  harmless. 

From  the  Miami  Circuit  Court, 

C.  W.  Watkins,  E.  T.  Reasoner  and  /.  C.  BranyaUy  for 
appellant. 

A.  Q.  Smith,  Attorney-General,  F.  D.  Butler,  Prose- 
cuting Attorney,  and  W.  A,  Branyan,  for  State. 

Coffey,  J. — A  prosecution  was  instituted  against  the 
appellant,  by  aflfidavit  and  information,  in  the  Hunting- 
ton Circuit  Court.  The  information  is  in  three  counts, 
charging  the  appellant  with  being  accessory  to  the  crime 
of  rape,  accessory  to  an  assault  and  battery  with  the  in- 
tent to  commit  the  crime  of  rape,  etc. 

The  venue  of  the  cause  was  changed  from  the  Hunt- 
ington Circuit  Court  to  the  Miami  Circuit  Court,  where 
it  was  tried,  resulting  in  the  conviction  of  the  appellant. 

The  appellant  complains  of  the  action  of  the  circuit 
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court  in  overruling  her  motion  to  quash  the  affidavit  and 
information  against  her,  and  in  overruling  her  motion 
for  a  new  trial. 

No  authority  is  cited  in  support  of  the  first  complaint, 
nor  is  any  specific  objection  pointed  out  to  any  one  of  the 
three  counts  contained  in  the  information.  After  care- 
fully reading  them,  we  are  of  opinion  that  the  circuit 
court  did  not  err  in  overruling  the  appellant's  motion  to 
quash  the  affidavit  and  information  in  this  case. 

A  number  of  reasons  for  a  new  trial  were  assigned  in 
the  motion  therefor,  among  which  was  that  the  court 
erred  in  its  instructions  to  the  jury.  Among  the  other 
instructions  given  to  the  jury,  by  the  court,  upon  the  sub- 
ject of  reasonable  doubt,  was  the  following:  "You  are 
not  at  liberty  to  disbelieve  as  jurors  if  you  believe  as 
men.  Your  oath  imposes  on  you  no  obligation  to  doubt 
where  no  doubt  would  exist  if  no  oath  had  been  admin- 
istered." 

This  instruction,  in  the  words  here  set  forth,  was  given 
by  the  court  to  the  jury  in  the  case  of  Siberry  v.  StaU, 
133  Ind.  677,  33  N.  E.  Rep.  681. 

In  commenting  upon  it,  this  court  said:  **In  effect, 
it  relieves  the  jury  from  the  obligation  of  their  oaths. 

*  *     *     The    oath    is    administered    for    a  purpose. 

*  *  *  It  enjoins  upon  the  juror  the  solemn  obliga- 
tion to  carefully  consider  that  he  will  'well  and  truly 
try,  and  true  deliverance  make,  between  the  State  and 
prisoner,'  and  any  instruction  from  the  court,  having 
for  its  purpose  or  its  effect  the  exoneration  of  the  juror 
from  his  oath,  and  permitting  him  to  disregard  it,  is 
erroneous,  and  the  paragraph  from  the  instruction  last 
quoted  could  have  no  other  effect  or  purpose  than  to  tell 
the  jurors  that  they  occupied  no  other  or  different  rela- 
tion than  if  they  were  not  acting  under  oath.  We  do  not 
think  such  an  instruction  should  receive  our  approval." 
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As  was  said  in  the  case  of  Cross  v.  State,  132  Ind.  65, 
we  think  it  much  better  for  the  nisi  privs  courts  to  fol- 
low the  approved  precedents  than  to  undertake  the  diflfi- 
cult  task  of  formulating  new  definitions  of  what  does,  or 
does  not,  constitute  a  reasonable  doubt.  The  difficulty 
attending  the  definition  of  the  term  * 'reasonable  doubt,'* 
is  so  great  that  any  new  definitiop,  not  found  in  the  ad- 
judged cases,  is  very  liable  to  be  found  erroneous  in  some 
particular.  Such  mistakes  often  result  in  the  reversal 
of  judgments  where  the  accused  has  been  condemned  to 
merited  punishment,  while,  in  other  cases,  it  may  result 
in  the  conviction  of  the  accused  where  he  should  have 
been  acquitted. 

In  this  case  the  evidence  was  conflicting,  and  we  can 
not  say,  therefor^,  that  this  erroneous  instruction  did  not 
harm  the  appellant. 

Many  other  alleged  errors  are  pointed  out  and  discussed 
by  counsel  for  the  appellant,  but  they  are  of  such  a  char- 
acter as  that  they  may  not  arise  upon  another  trial  of  this 
cause.     For  this  reason  we  decline  to  consider  them. 

For  the  error  of  the  circuit  court  in  giving  the  in- 
struction above  set  out,  the  judgment  must  be  reversed. 

Judgment  reversed,  with  directions  to  the  circuit  court 
to  sustain  the  appellant's  motion  for  a  new  trial,  etc. 

Filed  Oct.  10, 1893 ;  petition  for  a  rehearing  oyemiled  Dec.  13, 1893. 


No.  16,898. 

Kruqeb  V.  The  State. 

Vabiangb. — Pleadings  and  Evidence. — Question,  How  Saved, — ^To  save 
a  question  as  to  an  alleged  variance  between  the  pleadings  and  the 
proof,  the  party  objecting  must  make  his  objections  at  the  proper 

•  time  in  the  trial  court,  and  if  he  fails  to  do  so,  he  can  not  after- 
wards avail  himself  of  the  objection. 

Same. — Pleadings  and  Proof. — Criminal  Law. — Arson. — Where  an  in- 
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dictment  for  arson  charged  the  property  to  be  that  of  *'Bemd  Broth- 
ers/' and  the  proof  was  that  it  belonged  to  Peter  and  Daniel  Bemdi 
who  were  partners  and  brothers,  their  firm  name  being  ''Bemd 
Brothers/'  etc.,  sach  variance  is  immaterial  and  not  fatal. 
Same. — Pleadings  and  Proof. — Criminal  Law. — Arson, — Where  an  in- 
dictment for  arson  charged  the  property  barned  to  be  partnership 
property,  and  therefore,  in  law,  personalty,  bat  the  proof  shows 
that  it  was  real  estate  belonging  to,  and  ased  by,  the  partnership, 
such  variance  coald  not  have  been  misleading,  and  is  immaterial. 

From  the  Marion  Criminal  Court. 

W.  F.  A.  Bemhamer  and  W,  N.  PickeriUf  for  appel- 
lant. 

A.  G.  Smithy  Attorney-General,  and  J".  W.  HoWsTnan, 
Prosecuting  Attorney,  for  State. 

McCabe,  J. — ^The  appellant  was  convicted  of  the  crime 
of  arson  on  the  following  indictment,  omitting  the  formal 
part  thereof:  '*That  Fred  Kruger,  on  the  2d  day  of 
April,  A.  D.  1892,  at  and  in  the  county  of  Marion,  and 
State  aforesaid,  did  then  and  there  unlawfully,  feloni- 
ously, wilfully,  and  maliciously  set  fire  to,  and  burn,  a 
certain  building,  to  wit:  A  certain  shop  there  situate,  o 
the  value  of  nine  hundred  dollars,  then  and  there  being 
the  property  of  another  person,  to  wit,  Bernd  Brothers, 
and  did  then  and  there  and  thereby  feloniously,  unlaw- 
fully, and  maliciously  burn  and  destroy  the  said  property 
to  the  damage  thereof  in  the  sum  of  three  hundred  dol- 
lars, contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  etc." 

The  only  respect  in  which  it  is  contended  that  the  trial 
court  erred,  is  in  overruling  of  appellant's  motion  for  a  new 
trial.  The  appellant  has  abandoned  the  other  errors  as- 
signed by  neglect  to  discuss  them  in  his  brief.  One  of 
the  grounds  of  the  motion  for  a  new  trial  is  that  the  find- 
ing of  the  court  is  contrary  to  law  and  the  evidence,  and 
is  not  supported  by  suflftcient  evidence. 

The  only  ground  urged  in  argument  is,  that  the  find- 
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ing  is  not  supported  by  suflBcient  evidence.  Ij;  is  not  de- 
nied by  the  appellant  that  the  evidence  establishes  that 
he  burnt  the  building  described  in  the  indictment,  but  it 
is  contended  that  the  ownership  of  the  property  is  not 
proven,  as  laid  in  the  indictment.  It  is  charged  to  be 
the  property  of  "Bernd  Brothers."  The  proof  is  that  it 
belonged  to  Peter  and  Daniel  Bernd,  who  were  partners 
and  brothers,  their  firm  name  being  ''Bernd  Brothers," 
and  that  they  carried  on  their  partnership  business  in 
said  building.  The  contention  is  that  there  is  a  fatal 
variance  in  the  proof  from  the  charge.  But  it  is  con- 
tended by  the  State  that,  as  the  evidence  was  admitted 
without  any  ^  objection  by  appellant,  he  can  not  now 
raise  any  question  of  mere  variance  on  a  motion  for  a 
new  trial. 

In  Taylor  v.  State,  130  Ind.  66  (69),  this  court  said: 
'*No  objection  was  made  then,  or  at  any  other  time  during 
the  trial,  so  far  as  appears  by  the  record,  that  there  was 
any  variance  between  the  proof  and  the  allegations  in  the 
indictment.  The  most  that  can  be  said  of  the  objection 
now  urged  is  that  there  is  a  variance  between  the  alle- 
gations of  description  in  the  indictment  and  the  proof 
offered  by  the  State  to  sustain  such  allegations.  A  party 
objectin*g  to  a  variance  between  the  pleadings  and  the 
proof,  must  make  his  objections  at  the  proper  time  dur- 
ing the  trial,  and,  if  he  does  not  do  so,  he  can  not  after- 
wards avail  himself  of  the  objection." 

To  the  same  effect  is  Graves  v.  State,  121  Ind.  357.  As 
no  objection  on  account  of  the  alleged  variance  was  made 
until  made  in  this  court,  it  comes  too  late  to  avail  the 
appellant  anything.  But  we  are  of  opinion  that  the  va- 
riance was  immaterial,  and  therefore  not  fatal  if  it  had 
been  made  at  the  proper  time.  The  main  contention  is 
that  the  charge  indicates  that  the  building  burned  was 
partnership  property,  and  therefore  personal  property, 
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but  that  the  proof  shows  that  it  was  real  estate.  It  is 
true  that  real  estate,  when  it  is  owned  by  a  partnership,  is, 
by  the  law,  treated  as  personal  property  for  the  purposes  of 
the  partnership,  and  yet  for  all  other  purposes  it  still  re- 
mains real  estate  intrinsically,  as  if  it  had  never  be- 
longed to  the  partnership.  The  fact  that  a  firm  of  part- 
ners purchase  real  estate  for  the  use  and  benefit  of  their 
partnership,  and  take  the  deed  in  the  individual  names 
of  the  partners  instead  of  the  firm  name,  does  not  neces- 
sarily destroy  its  character  as  partnership  property.  Be- 
sides, it  has  been  held  by  this  court,  that  in  an  indict- 
ment charging  the  burning  of  "a  mill  house,  the  per- 
sonal property  of  another"  named,  the  statement  that  it 
is  personal  property  ''is  a  conclusion  of  law  rather  than 
a  statement  of  a  fact,  and  for  that  reason  may  be  regarded 
as  surplusage  not  affecting  the  indictment  one  way  or 
the  other."  Ford  v.  State,  112  Ind.  379.  Whether  this 
property  was  owned  by  Bernd  Brothers  in  such  a  man- 
ner as  to  make  it  partnership  property  or  as  individual 
property,  was  not  material  to  the  determination  of  the 
guilt  of  the  appellant.  They  were  carrying  on  their  part- 
nership business  in  the  building.  And  this  court  has 
held  in  a  somewhat  similar  case  that  ''the  variance,  if 
such  it  be,  had  reference  only  to  a  matter  of  unnecessary 
description;  and  for  a  mere  failure  to  prove  with  tech- 
nical exactness  an  averment  which  was  not  necessary 
nor  of  the  essence  of  the  offense  charged,  we  would  not, 
under  the  rules  governing  appeals  in  criminal  cases,  be 
authorized  to  reverse."  Mergentheim  v.  State,  107  Ind. 
567. 

It  is  true,  the  general  rule  is  that  in  arson  as  in  other 
crimes  consisting  of  injuries  to  property,  the  indictment 
must  name  the  owner.  1  Bish  Crim.  Proc,  section  573; 
King  v.  State,  44  Ind.  285;  BeU  v.  State,  46  Ind.  453; 
Wolf  V.  State,  53  Ind.  30;  Acts  1891,  p.  402. 
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But  arson  is  an  offense  against  the  possession,  and  the 
indictment  may  charge  the  injured  property  to  be  that  of 
the  real  occupier.  1  Bish  Grim.  Proc,  section  573; 
Ritchey  v.  State,  7  Blackf.  168;  McNeal  v.  Woods,  3 
Blackf.  485. 

The  evidence  shows  that  the  building  burned  was  oc- 
cupied by  Bernd  Brothers,  partners,  in  cfarrying  on  the 
business  of  their  partnership.  And  the  statute  expressly 
authorized  the  indictment  to  charge  it  to  belong  to  the 
partnership. 

It  reads  as  follows:  "When  any  offense  is  committed 
upon  or  in  relation  to  any  property  belonging  to  part- 
ners or  to  several  joint  owners,  or  which,  when  the  of- 
fense was  committed  was  in  possession  of  a  bailee  or 
tenant,  the  indictment  or  information  for  such  offense 
shall  be  deemed  sufficient,  if  it  allege  the  ownership  of 
such  property  to  be  in  such  partnership  by  its  firm  name, 
or  in  any  one  of  such  partners,  owners,  bailors  or  bailees, 
tenant  or  tenants,  without  naming  all  of  them,"  etc.  R. 
S.  1881,  section  1753. 

Here  the  property  was  charged  to  be  that  of  the  firm 
of  Bernd  Brothers,  and  the  evidence  shows  that  they  oc- 
cupied the  building  burnt  in  carrying  on  their  partner- 
ship business.  Their  occupancy  as  such  firm  was  suffi- 
cient proof  of  ownership,  as  alleged  in  the  indictment. 
Proof  that  they  held  the  title  as  tenants  in  common  and 
as  individuals  can  not  defeat  the  case  thus  made  by  the 
evidence.  But  if  this  were  not  so  the  variance  was  not 
material. 

An  approved  modern  author  thus  states  the  rule:  ''A 
variance  is  not  now  regarded  as  material,  unless  it  is 
such  as  might  mislead  the  defense,  or  might  expose  the 
accused  to  the  danger  of  being  put  twice  in  jeopardy  for 
the  same  offense.''  3  Rice  Grim.  Ev.,  section  121. 
Vol.  135—37 
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It  is  very  clear  that  the  variance  could  not  have  mis- 
led the  defense,  and  it  is  equally  clear  that  this  convic- 
tion will  forever  remain  a  complete  bar  to  another  prose- 
cution against  appellant  for  burning  the  same  building. 
That  being  so,  it  would  be  a  reproach  to  the  law  if  he 
could  obtain  a  reversal  of  a  just  conviction,  on  account 
of  matter  that  in  no  way  harmed  or  injured  him. 

We  find  no  available  error  in  the  record.  The  judg- 
ment is,  therefore,  affirmed. 

Filed  Dec.  22, 1893. 


No.  17,076. 

The  State  v.  The  Pittsburgh,  Cincinnati,  Chicago 
AND  St.  Louis  Railway  Company. 

RiLiLBOAD. — Consolidated  Company, — Liability  for  Penalty  Incurred  by 
Leasee  of  an  Extinguished  Company. — A  railroad  company  created  by 
the  consolidation  of  two  or  more  coihpanies,  can  not  be  held  liable 
for  a  penalty  incurred  by  the  lessee  of  one  of  the  companies  ex- 
tinguished by  such  consolidation. 

Same. — Xotice  of  Arrival  of  Trains, — Blackboards. — Statute  Construed. — 
Purpose  of  Statute. — ^The  act  approved  March  9,  1889,  requiring  no- 
tice of  arrival  of  trains,  etc.,  relates  to  companies  operating  rail- 
ways ;  and  an  omission  to  comply  with  the  statute  does  not  involve 
property  rights,  but  relates  to  the  conduct  and  management  of  trains, 
for  the  information  and  accommodation  of  the  traveling  public. 
The  owner  of  a  railway,  not  operating  it,  ia  not  within  the  letter  or 
spirit  of  the  act. 

From  the  Floyd  Circuit  Court. 

A.  G.  Smithy  Attorney-General,  and  W.  0.  Utz,  Prose- 
cuting Attorney,  for  State. 

E.  B.  Stotsenburg  and  S.  Stansifer,  for  appellee. 

Hackney,  J. — The  appellant  sued  for  the  recovery  of 
penalties  under  section  1088,  Elliott's  Supp. 

The  complaint  alleged  that  ''on  the  11th  day  of  May, 
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1889,  and  on  each  and  every  day  from  said  day  the 
Pennsylvania  Company  was  a  corporation,  operating  a 
line  of  steam  railroad  at  the  State  of  Indiana,  and  in  the 
county  of  Floyd,  said  State,  to  wit,  the  Jeffersonville, 
Madison  and  Indianapolis  Railroad,  and  that  afterwards, 

on  the day  of ,  18 — ,  the  said  Jeffersonville, 

Madison  and  Indianapolis  Railroad,  together  with  other 
railroads  in  the  State  of  Indiana,  were  consolidated  pur- 
suant to  the  statutes  of  Indiana,  and  that  by  such  con- 
solidation there  was  created  a  new  corporation  which  as- 
sumed all  liabilities  of  said  Jeffersonville,  Madison  and 
Indianapolis  Railroad,  and  has  ever  since  possessed  and 
owned  said  last  ^amed  railroad,  which  new  corporation 
is  the  defendant*'  (appellee). 

It  is  further  alleged  that  the  Pennsylvania  Company 
incurred  the  penalties  for  which  recovery  was  prayed. 

The  complaint  was  held  sufficient  against  the  appel- 
lee's demurrer,  and  the  third  paragraph  of  answer  al-  / 
leged  that,  prior  to  said  consolidation,  the  Pennsylvania 
Company,  as  lessee  from  the  Jeffersonville,  Madison  and 
Indianapolis  Railroad  Company,  "and,  in  all  respects,  by 
virtue  of  the  lease,  fully  possessed,  operated  and  con- 
trolled the  entire  railroad,  including  all  stations,  or  de- 
pots, to  the  entire  exclusion  of  said  lessor  company," 
and  that,  in  such  consolidation,  the  defendant  (appellee) 
did  not  assume  the  alleged  liability.  This  answer  was 
held  sufficient  upon  the  appellant's  demurrer.  By  as- 
signments of  error  and  cross-error,  these  rulings,  together 
with  several  other  rulings,  are  presented  for  review,  and 
the  conclusion  we  have  reached  will  render  it  unneces- 
sary to  pass  upon  such  other  questions. 

The  statute,  supra,  provides  penalties  against  ''every 
corporation,  company  or  person  operating  a  railroad 
within  this  State,"  for  failures  to  give  black-board  no- 
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tices  of  the  time  for  the  arrival  of  passenger  trains  at 
certain  stations. 

The  complaint  charged  the  liability  against  the  Penn- 
sylvania Company  operating  the  Jeffersonville,  Madison 
and  Indianapolis  Railroad,  and  sought  to  transfer  that 
liability  to  the  appellee  by  alleging  a  consolidation  of 
said  railroad  with  other  railroads,  "and  that  by  such 
consolidation  there  was  created  a  new  corporation/'  the 
appellee.  If  we  supply  the  apparent  verbal  omissions  of 
the  words  company  and  companies,  in  the  allegation  of 
such  consolidation,  the  necessary  construction  of  the 
complaint  would  be  to  charge  the  appellee,  the  new  com- 
pany, with  the  omissions  of  the  Pennsylvania  Company 
operating  the  railway  of  the  Jeffersonville,  Madison  and 
Indianapolis  Railroad  Company,  one  of  the  companies 
merged  into  the  new  company.  If  we  may  not  supply 
the  omitted  words,  the  answer  very  clearly  presents  the 
same  question,  namely:  Can  a  company  created  bythe 
consolidation  of  two  or  more  companies,  be  held  liable 
for  a  penalty  incurred  by  the  lessee  of  one  of  the  ^com- 
panies extinguished  by  such  consolidation? 

The  appellant's  learned  counsel  treat  the  question  as 
if  the  liability  were  that  of  one  of  the  companies  compos- 
ing the  new  company.  Without  considering  whether 
penal  liabilities  may  be  held  to  attach  to  the  new  com- 
pany composed,  in  part,  by  a  company  incurring  such 
penalties,  we  have  no  hesitancy  in  holding  that  those 
incurred  by  a  mere  lessee  of  any  such  company  do  not  so 
attach. 

The  statute,  supra,  properly  directs  its  penalties  against 
companies  operating  railways.  The  omission  is  of  a 
duty  not  involving  property  rights,  but  relating  to  the 
conduct  and  management  of  passenger  trains  for  the  in- 
formation and  accommodation  of  the  traveling  public.  The 
owner  of  the  railway,  not  operating  it,  is  not  within  the 
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letter  of  the  statute,  and  we  have  observed  nothing  with- 
in the  spirit  of  the  act  to  include  such  owner.  Ordinarily, 
a  landlord  is  not  liable  for  the  negligence,  and  certainly 
not  for  the  torts,  of  the  tenant.  Deller  v.  Hoiferberihj 
127  Ind.  414;  Leonard  v.  Storer,  115  Mass.  86,  15  Am. 
Rep.  76;  Ryan  v.  Wilson,  87  N.  Y.  471,  41  Am.  Rep. 
384;  Shindelbeck  v.  Moon,  32  Ohio  St.  264,  30  Am.  Rep. 
584;  Mellen  v.  Morrill,  126  Mass.  545,  30  Am.  Rep.  695; 
Oferman  v.  Starr,  2  Pa.  St.  394,  44  Am.  Dec.  211;  Feh 
ion  V.  Deall,  54  Am.  Dec.  61;  Hartfield  v.  Roper,  34  Am. 
Dec.  273;  Gear's  Landlord  and  Tenant,  section  173, 
note  7. 

The  rule  of  these  authorities  applies  to  the  question 
before  us,  and  a  case  is  not  made  for  the  application  of 
the  maxim  of  respondeat  superior. 

The  appellee  has  cited,  in  support  of  the  answer,  the 
case  of  Ohio,  etc.,  R.  R.  Co.  v.  Davis,  23  Ind.  553,  where 
it  is  held  that  recovery  may  not  be  sustained  against  a 
railroad  company  for  personal  injuries  received  while  the 
railroad  is  in  the  hands  of,  and  operated  by,  a  receiver. 
To  the  same  effect  are  Bell  v.  Indianapolis,  etc.,  R.  R. 
Co.,  53  Ind.  57;  State  v.  Wabash  R,  W.  Co.,  115  Ind. 
466,  and  Godfrey  v.  Ohio,  etc.,  R.  W.  Co.,  116  Ind.  30. 

While  these  cases  involve  principles  not  entirely  an- 
alogous to  the  question  we  are  considering,  they  present 
a  much  stronger  appeal  for  relief  than  the  case  of  the 
appellant. 

It  is  sufficient  for  the  purpose  of  this  case  that  we 
hold  the  third  paragraph  of  answer  good,  and  that  the 
judgment  of  the  lower  court,  on  demurrer  of  the  appel- 
lant to  said  answer  and  other  answers,  was  proper. 

The  judgment  of  the  circuit  court  is  affirmed. 

Filed  Dec.  13, 1893. 
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143  sril  Bill  op  Ezcbptioms. — When  in  the  Becord. — Stenographer'' $  Longhand 
Manuscript. — ^When  the  stenographer's  longhand  manuscript  was 
not  filed  in  the  clerk's  office  until  after  the  time  for  the  filing  of  the 
hill  of  exceptions  had  elapsed,  such  manuscript  could  not  form  a 
part  of  the  record  because  such  filing  is  necessary  before  it  can  be 
incorporated  into  a  bill  of  exceptions. 

From  the  Porter  Circuit  Court. 

/.  E.  CaaSf  E.  E.  Weir  and  N.  J.  Bozarth^  for  appel- 
lant. 

A.  L.  Jones,  for  appellees. 

Dailky,  J. — ^At  the  June  term,  1891,  of  the  commis- 
sioners' court  of  Porter  county,  Indiana,  the  appellees 
filed  their  petition  before  the  board,  alleging  that  a  cer- 
tain highway  therein  described  had  been  in  use  as  such 
for  more  than  twenty  years,  but  had  not  been  laid  out 
nor  recorded,  and  praying  that  the  same  be  ascertained, 
described  and  entered  of  record.  Appellant  appeared  to 
the  petition,  and  contested  the  proceeding.  The  board 
granted  the  prayer  of  the  petitioners,  and  ordered  that 
the  highway  be  laid  out,  and  a  record  made  thereof. 
From  this  decision  of  the  board  the  appellant  appealed 
to  the  Porter  Circuit  Court,  where  the  cause  was  tried  by 
a  jury,  resulting  in  a  verdict  for  appellees.  From  the 
judgment  rendered  upon  the  verdict  appellant  prosecutes 
this  appeal.  The  first,  second,  and  third  assignments  of 
error,  the  appellant  abandons  and  refuses  to  discuss. 
The  fourth  specification  of  error,  "That  the  court  erred 
in  overruling  the  appellant's  motion  for  a  new  trial," 
calls  in  question  the  action  of  the  court  thereon.  Coun- 
sel, under  this  assignment,  for  appellant,  challenge  the 
sufficiency  of  the  evidence  to  support  the  verdict,  and 
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call  in  question  the  correctness  of  the  ruling  of  the  court 
below  in  the  alleged  rejection  of  certain  testimony.  None 
of  these  questions  are  in  the  record,  unless  brought  there 
by  a  bill  of  exceptions.  Guirl  v.  Gillett,  124  Ind.  501. 
A  document  purporting  to  be  the  longhand  manuscript 
of  the  evidence,  with  a  certificate  of  the  official  stenog- 
rapher attached,  is  certified  with  the  record.  This  instru- 
ment has  the  formal  caption  of  a  bill  of  exceptions,  and 
ends  with  the  usual  statement:  "This  was  all  the  evi- 
dence given  in  the  case."  If  it  is  improperly  there,  it 
constitutes  no  part  of  the  record.  The  appellant's  mo- 
tion for  a  new  trial  was  overruled  on  the  13th  day  of 
November,  1891,  and  appellant  was  given  sixty  days  in 
whigh  to  file  his  bill  of  exceptions.  The  sixty  days 
elapsed  on  the  12th  day  of  January,  1892.  It  could  not 
have  been  filed  before  January  27,  1892,  for  the  short- 
hand reporter's  manuscript  of  the  evidence  was  not  filed 
until  that  day,  as  appears  from  the  stamp  file  mark  of 
the  clerk;  besides,  the  formal  conclusion  of  the  bill  of 
exceptions  shows  that,  it  was  not  presented  to  the  special 
judge,  who  presided  at  the  trial,  until  said  27th  day  of 
January,  1892.  In  addition  to  this,  the  clerk  in  his  cer- 
tificate ''certifies"  that  on  the  27th  day  of  January,  1892, 
"the  official  reporter  who  took  down  the  evidence  in  said 
cause,  filed  in  my  office  his  typewritten  manuscript 
thereof,  which  is  the  same  manuscript  of  the  evidence 
which  is  incorporated  in  the  bill  of  exceptions  made  a 
part  of  the  foregoing  transcript."  The  shorthand  re- 
porter's manuscript  of  the  evidence  could  not  be  incor- 
porated in  the  bill  of  exceptions  until  after  it  had  been 
first  filed  in  the  office  of  the  clerk  of  the  court  in  which 
the  cause  was  tried.  R.  S.  1881,  section  1410.  So  it  is 
clear  that  this  bill  of  exceptions  was  not  filed  nor  pre- 
sented to  the  judge  for  his  signature  until  the  27th  day 
of  January,  1892,  fifteen  days  after  the  time  allowed  by 
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the  court  for  the  filing  had  elapsed.  This  was  too  late. 
The  bill  of  exceptions  must  be  presented  to  the  judge  for 
his  signature  within  the  time  limited  by  the  court.  Jo- 
seph V.  Mather  J  110  Ind.  114;  Bierly  v.  Harrison,  123 
Ind.  516;  White  v.  Gregory,  by  Next  Friend,  126  Ind.  95. 
Not  only  must  the  bill  of  exceptions  be  presented  to  the 
judge  for  his  signature  within  the  time  given  by  the 
court,  but  the  record  must  aflSrmatively  show  that  the 
bill  of  exceptions  was  filed  with  the  clerk.  Guirl  v.  Gil- 
lett,  supra;  Marley  v.  Noblett,  42  Ind.  85;  Bargis  v.  Far' 
rar,  45  Ind.  41.  The  record  presents  none  of  the  ques- 
tions discussed  for  decision. 

Judgment  affirmed. 

Filed  Dec.  20, 1893. 


No.  16,663. 

LONGACRB   ET   AL.  V.  STIVER   ET   AL. 

Decedent's  Estate. — Svffidency  of  Complaint. — Action  to  Make  Lego- 
cie»  a  Charge  on  Beal  Estate. — In  an  action  by  legatees  to  have  cer- 
tain legacies  bequeathed  to  them  made  charges  apon  real  estate 
devised  by  the  same  decedent  to  other  parties,  the  complaint  is  in- 
sufficient which  does  not  show  whether  the  estate  has  been  ad- 
ministered upon,  or  whether  the  same  has  been  settled.  Such  com- 
plaint should  give  some  reason  why  the  legacies  have  not  been  paid 
out  of  the  personal  property,  or  at  least  should  show  a  final  settle^ 
ment  of  the  estate. 

Same. — Sufficiency  of  Complaint. — Defect  of  Parties  Plaintiff. — In  such 
case,  an  averment  in  the  complaint  that  S.,  a  daughter  of  the  deced* 
ent,  is  dead,  leaving  as  her  heirs  at  law  H.  and  E.,  who  are  plaintiffs 
in  this  action,  does  not  show  a  cause  of  action  in  H.  and  E.,  it  not 
appearing  whether  S.  died  before  or  after  the  decedent. 

From  the  Elkhart  Circuit  Court. 

L.  Wanner,  for  appellants. 

J.  D.  Osborne,  A.  S.  Zook,  F,  E.  Baker,  J.  H.  Baker 
and  (7.  W.  Miller,  for  appellees. 

Howard,  C.  J. — ^The  appellants,  in  their  complaint, 
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sought  to  have  certain  legacies  bequeathed  to  them  in 
the  last  will  of  Valentine  Stiver,  deceased,  made  charges 
upon  certain  real  estate  devised  to  the  appellees  by  said 
testator. 

A  demurrer  was  sustained  to  this  complaint,  which 
ruling  is  the  only  error  assigned. 

In  the  first  item  of  his  will,  Valentine  Stiver  devised 
to  his  wife,  in  lieu  of  her  interest  in  his  lands,  a  life 
estate  in  said  lands,  and  in  all  the  stock,  household 
goods,  furniture,  provisions,  and  other  goods  and  chat- 
tels upon  the  farm  at  the  time  of  his  decease,  she  to  sell 
so  much  thereof  as  might  be  necessary  to  pay  his  debts. 
At  the  death  of  his  wife  he  gaye  said  land,  describing  it, 
to  his  two  sons,  the  appellees. 

The  second  item  of  the  will  reads:  "I  give  and  de- 
vise to  my  daughters,  namely,  Margaret  Longacre,  Sarah 
Butt  and  Christena  Simpson,  the  sum  of  three  hundred 
dollars  each,  to  be  paid  out  of  my  estate." 

In  the  third  item  the  residue  of  his  property  is  given 
equally  to  all  his  said  children. 

In  the  fourth  item  the  appellee  Michael  J.  Stiver  is 
named  executor,  and  with  other  powers  is  given  the  fol- 
lowing: "I  do  also  authorize  and  empower  him,  if  it  shall 
become  necessary  in  order  to  pay  my  debts,  to  sell  by 
private  sale  or  in  such  manner  upon  such  terms  of  credit 
or  otherwise,  as  he  may  think  proper,  all  or  any  part  of 
my  real  estate,"  etc. 

The  testator's  wife  died  before  his  own  death,  and  upon 
his  death  the  real  estate  went  to  the  appellees.  The 
testator  left  no  personal  property. 

The  only  one  of  the  daughters,  legatees  named  in  the 
second  item  of  the  will,  who  is  a  party  to  this  suit  is  the 
appellant  Margaret  Longacre.  Sarah  Butt  is  dead,  and 
the  appellants,  Henry  Butt  and  Elizabeth  Smith,  are  her 
heirs  at  law. 
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It  is  claimed  in  the  complaint  that  the  legacies  due  ap- 
pellants, as  named  in  the  second  item  of  the  will,  are  a 
charge  upon  the  real  estate  devised  to  appellees,  "ac- 
cording to  the  intent  of  said  testator  sufficiently  expressed 
and  implied  in  his  said  last  will  and  testament";  and  it 
is  averred  that  the  appellees  having  duly  entered  upon 
said  real  estate  and  taken  possession  of  the  same  accord- 
ing to  their  respective  interests  under  said  will,  the  ap- 
pellants made  demand  upon  them  for  the  amount  of  such 
legacies,  but  were  refused;  asking  that  the  amounts  of 
the  legacies  be  found  a  charge  and  lien  upon  the  land, 
and  the  land  be  ordered  sold  in  satisfaction. 
^  Were  the  question  before  us  simply  whether  the  testator 
intended  the  legacies  to  be  a  charge  upon  his  real  estate, 
we  might,  perhaps,  be  able  to  reach  the  conclusion  that 
such  was  his  intention.  His  language  is,  "to  be  paid 
out  of  my  estate."  The  authority  given  in  the  fourth 
item  of  the  will,  to  sell  his  real  estate,  if  necessary,  to  pay 
his  debts,  would  seem  to  indicate  that  it  was  a  matter  of 
doubt  with  him,  at  the  time  when  he  made  his  will, 
whether  there  would  be  sufficient  personal  property  to 
pay  his  debts,  to  say  nothing  of  the  legacies. 

While  it  is  the  law  that  legacies  must  be  paid  out  of 
the  personal  property,  rather  than  be  made  charges  upoii 
the  real  estate,  unless  the  will  shows  a. contrary  inten- 
tion; and  while  the  complaint  in  this  case  lacks  definite- 
ness  as  to  showing  the  condition  of  the  personal  estate 
of  the  testator  at  the  time  of  making  his  will,  yet  we  are 
inclined  to  think  the  pleading  sufficient,  in  this  respect, 
to  withstand  the  demurrer. 

In  other  respects,  however,  the  complaint  seems  fatally 
defective.  In  the  first  place,  it  does  not  appear  whether 
administration  has  been  had  upon  the  testator's  estate, 
or  whether  the  estate  has  been  settled.  It  was  the  duty 
of  the  executor  to  pay  the  legacies,  first,  out  of  the  per- 
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sonal  property,  and  if  that  proved  insuflScient,  then  out 
of  any  real  estate  upon  which  the  legacies  might  be  a 
lien.  The  complaint  should  give  some  reason  why  this 
has  not  been  done,  or,  at  least,  show  that  the  estate  has 
been  finally  settled.  Davidson  v.  Coorif  125  Ind.  497; 
American  Cannel  Coal  Co.  v.  Clemens,  Admr,,  132  Ind. 
163. 

We  think,  too,  that  the  complaint  does  not  show  a 
cause  of  action  in  favor  of  all  the  plaintiffs.  It  is  aver- 
red that  Sarah  Butt  is  dead,  "leaving  as  her  heirs  at  law 
Henry  Butt  and  Elizabeth  Smith,  who  are  two  of  the 
plaintiffs  to  this  action.''  From  this  allegation  it  is  not 
clear  whether  these  plaintiffs  have  a  right  to  sue.  If 
Sarah  Butt  died  since  the  death  of  the  testator,  her 
legacy  vested  in  her  at  his  death,  and;  on  her  death,  it 
became  a  part  of  her  estate,  to  be  collected  by  her  per- 
sonal representative,  unless  it  should  appear  that  she 
left  no  debts,  and  that  there  was  no  administration  of 
her  estate.  If  she  died  before  the  testator,  that  fact 
should  appear,  as,  also,  that  these  appellants  are  her  sole 
heirs  at  law.  WilliaTns  v.  Riley,  88  Ind.  290;  Salter  V. 
Salter,  98  Ind.  622. 

As  the  action  is  by  the  appellants  jointly,  the  com- 
plaint should  show  a  causfe  of  action  in  favor  of  them 
all.  Kelley  v.  Adams,  120  Ind.  340;  Elliott's  App. 
Proced.,  section  664. 

The  judgment  is  affirmed. 

Filed  Dec.  19, 1893. 
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Exception  to  Decision  of  Court. —  Time  of  Taking, — Discretion, — Sec- 
tion 626,  H.  8.  1881,  reqairing  a  party  taking  exceptions  to  a  ruling 
of  the  conrt  to  except  at  the  time  the  raling  is  made,  is  mandatory, 
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and  the  court  can  not,  in  its  discretion,  thereafter  permit  an  excep- 
tion to  be  taken  to  such  ruling. 

From  the  Daviess  Circuit  Court. 

J.  W.  Burton  and  C.  K.  Tlmrp,  for  appellant. 
W.  M.  Ramsey  J  L.  Maxwell,  R,  RaToaey,  W.  iJ.  Gard- 
ner and  S.  H.  Taylor ,  for  appellee. 

Dailey,  J. — ^The  appellant  filed  a  complaint  alleging 
that  he  was  the  owner  of  a  hand-car  or  velocipede,  used 
in  traveling  on  railroads,  and  that,  on  January  20, 1891, 
and  long  prior  thereto,  the  defendant  permitted,  granted 
and  gave  to  plaintiff  the  right,  privilege  and  license  to 
run  said  velocipede  upon  its  right  of  way  and  railroad 
track  from  Loogootee,  in  Martin  county,  to  Montgomery, 
in  Daviess  county,  and  permitted  the  plaintiff,  and  gave 
him  the  right,  privilege  and  license  to  ride  and  travel, 
upon  said  hand-car,  between  said  points  and  upon  said 
track. 

Plaintiff  avers  that  on  the  20th  of  January,  1891,  at 
about  6:35  p.  m.,  when  it  was  very  dark,  while  he  was 
riding  upon  his  hand-car  from  Cannelsburg  to  Mont- 
gomery, the  defendant,  through  its  carelessness  in  man* 
aging  a  freight  train,  ran  over  and  injured  the  plaintifl 
in  his  person  and  property,  as  therein  stated,  without 
any  fault  or  negligence  on  his  part.  The  negligence  al- 
leged consisting  in  the  fact  that  defendant  was  running 
its  train  at  great  speed,  at  a  time  when  it  was  very  dark, 
without  any  kind  of  headlight  or  any  kind  of  light  what- 
ever on  its  engine  and  locomotive.  By  reason  of  this, 
the  engineer  was  unable  to  see  ahead  of  the  train,  and  to 
see  the  plaintiff,  and  failed  to  give  a  signal  by  sounding 
the  whistle  or  ringing  the  bell. 

A  demurrer  was  sustained  to  the  complaint,  and  judg- 
ment entered  thereon  for  the  defendant.  Following  what 
purports  to  be  a  complete  copy  of  the  complaint,  in  the 
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transcript,  is  a  copy  of  the  demurrer,  as  follows:  '*De- 
fendant  demurs  to  the  plaintiff's  complaint  for  the  reason 
that  said  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  it." 

After  this,  appears  the  following:  "Afterwards,  on 
the  19th  day  of  October,  1891,  the  same  being  the  13th 
judicial  day  of  the  October  term,  1891,  of  said  court,  the 
following  further  proceedings  were  had  in  said  cause,  to 
wit:  *Come  now  again  the  parties,  by  their]  attorneys, 
and  the  court,  being  fully  advised  in  the  premises,  sus- 
tains defendant's  demurrer  heretofore  filed  herein.  And 
leave  of  court  is  granted  plaintiff  to  amend  his  complaint 
herein.'  And  afterwards,  on  the  5th  day  of  November, 
1891,  the  same  being  the  28th  judicial  day  of  the  Octo- 
ber term,  1891,  of  said  court,  the  following  further  pro- 
ceedings were  had  in  said  cause,  to  wit:  ^Come  now  the 
parties,  by  their  attorneys,  and  now  leave  of  court  being 
granted,  plaintiff  withdraws  his  leave  to  amend,  and  ex- 
cepts to  the  ruling  of  the  court  in  sustaining  the  defend- 
ant's demurrer  heretofore  filed  herein.'  And  the  plain- 
tiff, failing  and  refusing  to  plead  further,  the  court  now 
renders  judgment  on  the  demurrer.  It  is  therefore  con- 
sidered by  the  court  that  plaintiff  take  nothing  by  his 
complaint  herein,  and  that  defendant  recover  of  and  from 
the  plaintiff  its  costs  and  charges  in  this  behalf  laid  out 
and  expended." 

It  thus  appears  that  on  October  19th,  1891,  the  de- 
niurrer  was  sustained  and  no  exceptions  taken,  but  leave 
granted  to  amend. 

On  November  5th,  seventeen  days  later,  leave  to  amend 
was  withdrawn,  and  an  exception,  for  the  first  time,  was 
taken  to  the  overruling  of  the  demurrer.  There  was  no 
exception  to  the  rendition  of  the  judgment,  and  there  is 
no  other  exception  in  the  record.     This  exception  was 
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not  made  at  the  proper  time,  and  presents  no  question 
to  this  court. 

Section  626,  R.  S.  1881,  requires  the  party  objecting 
to  the  decision  to  except  '*at  the  time  the  decision  is 
made." 

In  Coan  v.  Grimes,  63  Ind.  21,  the  court  say,  at  page 
26:  "The  appellant  earnestly  complains  of  the  action 
of  the  circuit  court  in  refusing  him  leave  to  except  to  the 
T>verruling  of  his  motion  for  a  new  trial,  two  days  after 
the  decision  was  made.  It  is  claimed,  that  it  was  within 
the  discretion  of  the  court  to  grant  leave  to  the  appellant 
to  except,  after  the  decision  was  made,  and  that  the  de- 
nial of  such  leave  was  an  abuse  of  discretion.  We  think 
that  the  court  had  no  such  discretion.  The  statute  is 
mandatory;  the  party  objecting  must  except  at  the  time 
the  decision  is  made.  It  would  have  been  an  error  if  the 
court  had  allowed  the  appellant,  over  the  appellee's  ob- 
jection, to  except  to  the  decision  two  days  after  it  was 
made." 

In  American  Ins.  Go.  v.  Yearick,  78  Ind.  202,  it  ap- 
peared that  at  the  November  term,  1877,  of  the  circuit 
court,  a  demurrer  was  sustained  to  the  appellant's  com- 
plaint. No  exception  was  noted  or  taken  to  the  ruling 
at  the  time  when  it  was  made,  and  no  further  step  taken 
in  the  case  until  the  following  September  term,  when 
the  following  order-book  entry  was  made:  "Come  again 
the  parties  by  counsel,  and  the  plaintiff  says  he  will  not 
amend  his  complaint,  but  abides  the  demurrer,  and  ex- 
cepts to  the  ruling  of  the  court  in  sustaining  the  de- 
murrer." 

The  point  was  made  that  the  exception  had  not  been 
saved,  and  the  court  concurred  in  it,  saying:  '^However 
technical  the  rule  may  seem  to  be  as  applied  to  the  case 
in  hand,  it  is  nevertheless  the  rule,  and,  in  its  general 
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application,  unquestionably  salutary;  and  we  can  not 
undertake  to  create  and  define  exceptions  to  it." 

In  Elliott's  App.  Proced.,  sections  785,  786,  many  ad- 
ditional authorities  are  cited  in  support  of  the  same  doc- 
trine. The  conclusion  is  inevitable  that  the  appellant 
has  saved  no  question  for  the  consideration  of  this  court. 

Judgment  affirmed. 

Filed  Nov.  28, 1893. 


.  No.  16,317. 

The  Louisville,  New  Albany  and  Chicaqo  Railway 

Company  v.  Herr. 

Pleadinq. — Departure  in,  When  Takes  Place. — ^A  departure  takes  place 
ander  the  code,  when,  in  a  subsequent  pleading,  a  party  deserts 
the  ground  taken  in  his  antecedent  pleading,  and  resorts  to  another. 

Bams. — Beply,  Sufficiency  of, — Unsoundness  of  Mind. — Contract,  Disaf- 
firmance of. — A  reply  of  unsoundness  of  mind,  in  avoidance — ^to  an 
answer  alleging  agreement  and  settlement  of  the  matter  in  litiga- 
tion, by  the  parties,  and  a  part  payment,  and  a  tender  of  the  bal- 
ance in  the  time  agreed,  and  a  production  of  the  same  in  court  for 
plaintiff — is  insufficient  which  does  not  allege  that  after  the  execu- 
tion of  the  contract  the  plaintiff's  reason  was  restored,  and  does  not 
allege  any  act  by  him,  or  a  guardian  for  him,  disaffirming  the  con- 
tract. 


From  the  Hamilton  Circuit  Court. 


\ 


E.  C.  Field,  W.  S.  Kinnan  and  R.  Graham^  for  appel- 
lant. 

F.  J.  Van  Vorhis,  W.  W.  Spencer,  T.  J.  Kane  and  T. 
P.  Davis,  for  appellee. 

Hackney,  J. — ^This  action  was  by  the  appellee  for  per- 
sonal injuries  alleged  to  have  been  sustained  in  the  de- 
railment of  appellant's  train,  while  a  passenger.  The 
recovery  was  seven  thousand  dollars. 

The  second  and  third  answers  pleaded  an  oral  settle- 
ment of  all  liability  for  the  agreed  sum  of  five  hundred 
dollars  and  an  annual  pass  over  appellant's  line  for  the 
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year  1890;  that  five  dollars  of  said  agreed  sum  had  been 
paid  and  said  annual  pass  delivered;  that  the  balance  of 
said  agreed  sum  had  been  tendered  within  the  time 
agreed,  and  was  brought  into  court  for  appellee's  use. 

The  fourth  answer  pleaded  a  written  agreement  of  set- 
tlement upon  the  same  terms  and  the  same  part  per- 
formance, tender  and  production  of  the  balance. 

The  reply  was,  that  at  the  time  of  the  agreement  the 
appellee  was  non  compos  mentis,  owing  to  the  disturbance 
of  his  nervous  system  from  the  accident  complained  of; 
that  the  appellant  well  knew  his  mental  condition  when 
said  agreement  was  procured;  that  he  did  not  receive  or 
accept  said  money,  or  said  pass,  but  that  both  were  re- 
turned to  the  appellant.  The  appellant  insists  that  this 
reply  shows  a  retention  of  the  sum  paid  and  the  pass, 
and  is,  therefore,  an  affirmance  of  the  settlement.  We 
are  unable  to  so  construe  the  pleading. 

It  is  further  insisted  that  the  facts  so  replied  are  a  de- 
parture from  the  cause  of  action  pleaded  in  the  com- 
plaint, and  that  to  have  been  available  they  should  have 
been  averred  in  the  complaint. 

A  departure  takes  place  "when  in  any  pleading  the 
party  deserts  the  ground  that  he  took  in  his  last  ante- 
cedent pleading,  and  resorts  to  another,"  or  "a  depart- 
ure, under  the  code,  admits  the  groundlessness  of  the 
complaint,  abandons  the  case  made  by  it  and  makes  a 
new  one."  McAroy  v.  Wright,  25  Ind.  22;  Stephen's 
Pleading,  9  Am.  Ed.,  p.  410;  Work's  Pr.  &  PL,  vol.  1,  p. 
336,  section  512.  The  reply  before  us  does  not  abandon 
the  case  made  by  the  complaint,  and  does  not  resort  to  a 
new  ground  of  action.  It  seeks  to  avoid  the  force  of  a 
contract  which,  if  in  force  as  pleaded  in  the  answer, 
would  defeat  the  cause  of  action  alleged  in  the  complaint: 
This  is  not  a  departure,  but  the  inquiry  arises,  and  must 
be  determined,  does  the  reply  avoid  the  force  of  the  an- 
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swer?  In  the  attempt  to  do  so,  it  is  alleged  that  at  the 
time  of  the  execution  of  the  contract  the  appellee  was  of 
unsound  mind.  There  is  no  question  but  that  contracts, 
executed  or  executory,  may  be  avoided  on  the  ground  that 
the  maker  was  of  unsound  mind,  but  what  is  necessary 
to  accomplish  the  avoidance?  Here  the  contract  alleged 
was  executed  by  one  not  under  guardianship,  and  not 
judicially  determined  to  be  of  unsound  mind.  The 
contract  was  more  than  an  executory  one,  it  was  exe- 
cuted in  part.  Such  contracts  are  not  void,  but  are 
merely  voidable,  and  to  avoid  them  it  is  necessary  that 
they  shall  be  disaffirmed.  Aahmead  v.  Reynolds,  127 
Ind.  441;  Boyer  v.  Berryman,  123  Ind.  451;  Schuif  v. 
Ransom^  79  Ind.  458;  Fay  v.  Burditt,  81  Ind.  433;  Har- 
denbrook  v.  Sherwood,  Guar.,  72  Ind.  403;  Wray,  Admr., 
V.  Chandler,  Guar.,  64  Ind.  146;  Freed  v.  Brown,  55  Ind. 
310;  Nichol  v.  ThoTnas,  53  Ind.  42;  Musselman  v.  Cravens, 
47  Ind.  1. 

As  said  in  Aahmead  v.  Reynolds,  supra,  '*It  is  the  act 
of  disaffirming  which  destroys  a  voidable  contract  or 
deed,  and  not  the  proceedings  which  may  be  taken  to 
give  force  and  effect  to  the  disaffirmance  after  it  has  been 
made."  See,  also,  Potter  v.  Smith,  36  Ind.  231,  and  Long 
V.  Williams,  74  Ind.  115. 

The  reply  does  not  allege  that  after  the  execution  of 
the  contract  the  appellee's  reiASon  was  restored,  nor  does 
it  allege  any  act,  by  him  or  a  guardian  for  him,  dis- 
affirming the  contract.  Such  restoration  and  disaffirm- 
ance, or  continued  unsoundness  of  mind  and  disaffirm- 
ance by  guardian,  are  necessary  to  the  sufficiency  of  a 
plea  in  avoidance  of  a  contract.  Hardenhrooh  v.  Sher- 
wood, Guar.,  supra.  No  guardianship  being  alleged,  we 
can  not  presume  its  existence.  Insanity  being  alleged, 
and  it  not  appearing  that  he  had  been  restored,  we  can 
Vol.  135—38 
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not  presume  the  existence  of  that  condition  essential  to 
a  valid  disaffirmance  bv  him. 

While  the  reply  does  allege  that  the  appellee  did  not 
receive  or  accept  the  money  or  the  pass,  it  alleges  the 
apparently  inconsistent  fact  that  both  have  been  returned 
to  the  appellant.  The  construction  of  the  pleading  must 
be  taken  most  strongly  against  the  pleader,  and  we  must 
hold  the  theory  of  the  pleading  to  be  that,  while  having 
been  put  in  possession  of  the  money  and  the  pass,  bis 
mind  did  not  concur  in  the  acceptance  of  the  same,  and 
that  they  were  returned;  that  the  return  was  made  with 
the  concurrence  of  the  appellee's  mind  is  a  fact  essential 
to  a  disaffirmance,  but  is,  as  we  have  said,  absent  from 
the  reply.  Northwestern,  etc.,  Ins.  Co.  v.  Blankenship,  94 
Ind.  535;  Lange  v.  Dammier,  119  Ind.  567;  Boyer  v. 
Berrymany  supra.  It  insisted  that  the  allegation  of 
knowledge  by  appellant  of  appellee's  condition  renders 
disaffirmance  unnecessary.  The  contrary  was  held  in 
Ashmead  v.  Reynolds,  supra.  The  appellee  insists  that 
the  sufficiency  of  the  reply  is  not  before  us,  because  of 
the  failure,  as  claimed,  of  the  appellant  to  urge  the  ques- 
tion in  argument. 

In  this  contention  the  appellee  is  in  error. 

There  are  numerous  other  errors  discussed,  but  having 
reached  the  conclusion  that  the  reply  was  insufficient,  it 
is  unnecessary  to  consider  them,  as  they  may  not  arise 
on  another  hearing  of  the  cause. 

The  judgment  of  the  circuit  court  is  reversed,  with 
instructions  to  sustain  appellant's  demurrer  to  the  second 
paragraph  of  appellee's  reply. 

Filed  Nov.  28,  1893. 
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No.  16,390. 

11)5    n9r> 

Jones,  Treasurer,  -u.  The  Rushville  Natural  Gas     ^^^  ^ 

Company.  |li^  ^ 

Taxes. — County  Board  of  Equalization, — ABsessraent. — Collateral  At- 
tack.— Corporation, — Capital  Stock, — Assessment  of, — ^The  action  of 
a  county  board  of  equalization  is  not  subject  to  collateral  attack,  by 
injunction  or  otherwise,  unless  the  assessment  is  void,  and  not 
merely  erroneous.  Such  board  is  a  quasi  judicial  tribunal,  and 
binds  every  one  within  its  jurisdiction.  It  has  exclusive  original 
jurisdiction  in  the  assessment  of  the  capital  stock  of  corporations, 
where  the  value  of  such  stock  exceeds  the  valae  of  tangible  property , 
and  whether  the  value  of  such  stock  exceeds  the  value  of  the  tangi- 
ble property,  is  a  question  for  the  board  to  decide. 

Sams. — Evidence, — Tax  Duplicate, — Assessment  by  County  Board  of 
Equalization, — ^The  tax  duplicate  .is  not  admissible  in  evidence  for 
the  purpose  of  showing  what  action  was  taken  by  the  board  of 
equalization. 

From  the  Rush  Circuit  Court. 

/.  Q.  Thomas,  for  appellant. 

B.  L,  Smith  and  G.  Cambern,  for  appellee. 

Coffey,  J. — ^This  was  an  action  brought  by  the  appel- 
lee, against  the  appellant  and  others,  in  the  Rush  Circuit 
Court,  to  enjoin  the  collection  of  taxes.  The  complaint 
alleges,  among  other  things,  that  the  appellee  is  a  duly 
organized  corporation,  with  a  capital  stock  of  one  hun- 
dred thousand  dollars;  that  John  K.  Gowdy  is  the  auditor 
of  Rush  county,  and  the  appellant,  Thomas  A.  Jones,  the 
treasurer;  that  Paul  Kerr  is  the.  treasurer  of  the  city  of 
Rushville,  and  John  Kelly  the  clerk;  that  on  the  1st  day 
of  April,  1890,  all  the  capital  stock  of  the  appellee  was 
invested  in  tangible  property,  and  that  it  had  no  surplus 

capital  or  accumulations  of  any  kind;  that  on  the 

day  of  May,  1890,  it  duly  listed  all  its  property  of  every 
kind,  being  the  property  in  which  its  capital  stock  was 
invested,  and  made  affidavit  to  the  same  before  the  as- 
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sessor,  in  which  sworn  statement  the  value  of  said  prop- 
erty was  fixed  at  sixteen  thousand  dollars,  which  was  the 
fair  cash  value  of  said  property;  that  said  assessor  duly 
reported  said  assessment  to  the  board  of  equalization  of 
Rush  county;  that  on  the  third  Monday  of  June,  1890, 
the  board  of  equalization  assumed  to  assess,  and  did  as- 
sess, the  capital  stock  of  the  appellee  at  forty-four  thous- 
and dollars,  thereby  increasing  its  assessment  to  sixty 
thousand  dollars,  including  the  appraised  value  of  its 
tangible  property  at  sixteen  thousand  dollars. 

It  is  alleged  that  the  action  of  the  board  of  equaliza- 
tion, in  assessing  the  capital  stock  of  the  appellee,  was 
void: — 

First,  Because  no  notice  of  any  kind  was  given  by  the 
auditor  of  Rush  county,  or  any  other  oflSicer  of  the  county, 
of  the  meeting  of  the  board  of  equalization,  and  it  there- 
fore had  no  jurisdiction. 

Second,  Because  the  entire  stock  of  the  appellee  was 
represented  by  its  tangible  property,  duly  listed  for  tax- 
ation at  its  fair  cash  value  at  sixteen  thousand  dollars, 
and  the  board  of  equalization  had  no  power  or  authority 
to  assess  its  capital  stock  at  forty-four  thousand  dollars 
in  addition,  to  said  sum  of  sixteen  thousand  dollars,  or 
any  other  sum. 

A  trial  of  the  cause  resulted  in  a  special  finding  of 
facts,  with  the  court's  conclusions  of  law  thereon,  upon 
which  a  decree  was  rendered,  perpetually  enjoining  the 
appellant  from  the  coUecftion  of  the  tax  in  controversy. 

Section  6357,  R.  S.  1881,  requires  each  of  the  corpor- 
ations therein  named  to  make  out  and  deliver  to  the  as- 
sessor a  sworn  statement  of  the  amount  of  its  capital 
stock,  setting  forth  the  location  of  the  corporation,  the 
amount  of  capital  stock  authorized,  and  the  number  of 
shares  into  which  it  is  divided;  the  amount  of  capital 
stock  paid  up;  the  market  value  (or,  if  no  market  value, 
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then  the  actual  value)  of  the  shares  of  stock;  the  total 
amount  of  indebtedness,  except  the  indebtedness  for  cur- 
rent expenses,  excluding  from  such  expenses  the  amount 
paid  for  the  purchase  or  improvement  of  property  and  the 
assessed  valuation  of  all  tangible  property. 

Section  6358,  requires  the  assessor  to  schedule  such 
statement  and  deliver  the  schedule  and  statement  to  the 
county  auditor.  The  auditor  is  required  to  lay  the 
schedule  and  statement  before  the  ensuing  board  of  equal- 
ization, whose  duty  it  is  to  assess  the  capital  stock  of  the 
corporation  in  the  manner  provided  by  law. 

The  appellee  in  this  case  delivered  to  the  assessor  a 
sworn  statement  of  its  tangible  property,  but  such  state- 
ment did  not,  in  any  manner,  conform  to  the  require- 
ments of  the  statute.  On  the  trial  of  the  cause  there  was 
a  sharp  conflict  in  the  evidence  as  to  whether  the  board 
of  equalization  had  assessed  the  capital  stock  of  the  ap- 
pellee, it  being  contended  by  the  appellant  that  the  board 
assessed  the  tangible  property  at  sixty  thousand  dollars, 
while  the  appellee  contended  that  its  capital  stock  was 
assessed  at  forty- four  thousand  dollars.  The  record  of 
the  board  of  equalization  is  silent  upon  the  subject,  but 
as  the  court  found  that  the  capital  stock  of  the  appellee 
was  assessed,  that  fact,  for  the  purposes  of  this  case, 
must  be  taken  as  true.  Assuming,  then,  that  the  board 
of  equalization  of  Rush  county  did  assess  the  capital 
stock  of  the  appellee,  the  question  is  presented  for  our 
decision  as  to  whether  such  action  of  the  board  can  be 
successfully  attacked  in  a  collateral  proceeding  like  this. 

Tliis  case  is,  we  think,  easily  distinguished  from  the 
case  of  Hyland,  Auditor,  v.  Brazil  Block  Coal  Co,,  128 
Ind.  335.  In  that  case  it  was  a  conceded  fact  that  the 
capital  stock  was  all  invested  in  tangible  property,  which 
had  been  returned  for  taxation,  and  that  the  capital 
stock  did  not  exceed  in  value  the  tangible  property. 


< 


598  SUPREME  COURT  OF  INDIANA, 

Jones,  Treasurer,  v.  The  Roshville  Natural  Gas  Company. 

The  question,  however,  as  to  whether  the  action  of  the 
board  of  equalization  could  be  attacked  collaterally  was 
not  argued  or  decided,  while  that  question  in  this  case  is 
squarely  made. 

The  board  of  equalization  not  only  has  the  power  to 
assess  the  capital  stock  of  a  corporation  where  the  value 
of  such  stock  exceeds  the  value  of  the  tangible  property 
but  it  is  its  duty  to  do  so.  Section  6358,  supra;  Hyland, 
Avditor,  v.  Central  Iron  &  Steel  Co.,  129  Ind.  68. 

The  board  in  such  cases  has  exclusive  original  juris- 
diction,and,  while  its  action  is  not  strictly  judicial,  it  is 
at  least  qvnsi  judicial  and  binds  every  one  within  its 
jurisdiction.  Wilkins  v.  State^  113  Ind.  514;  Kuntz  v. 
Sumption,  TreoB.,  117  Ind.  1. 

It  is  true  that  such  board  can  not  legally  assess  capi- 
tal stock  where  the  capital  is  invested  in  tangible 
property  listed  for  taxation,  unless  such  stock  exceeds  in 
value  the  property  in  which  it  is  invested,  but  who  shall 
determine  the  question  as  to  whether  the  stock  is  of 
greater  value  than  the  tangible  property? 

The  board  of  equalization,  we  think,  must  decide  that 
question.  If  it  makes  a  mistake  and  reaches  a  wrong 
conclusion,  can  it  be  said  that  its  assessment  is  void? 
We  think  not.  We  think  it  is  binding  on  the  corpora- 
tion assessed,  until  set  aside  or  vacated  by  appeal,  or 
some  other  authorized  direct  proceeding.  It  has  always 
been  the  policy  of  the  State  to  make  the  assessment  and 
collection  of  taxes  summary,  and  to  hold  now  that  a 
mere  mistake  or  error  of  judgment  in  the  officers  charged 
with  the  duty  of  assessing  and  collecting  taxes  renders 
the  tax  void  and  subjects  the  officers  to  injunction  pro- 
ceedings, is  to  reverse  this  long  settled  policy. 

We  think  it  is  settled,  by  abundant  authority ,  that  the 
action  of  the  board  of  equalization,  in  a  matter  over 
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which  it  has  jurisdiction,  binds  every  one  interested  in 
such  matter. 

Thus,  in  the  case  of  the  Board,  etc,  v.  Senn,  117  Ind. 
410,  it  was  said  by  this  court:  '*When  the  assessor,  and 
after  him  the  board  of  equalization,  had  adjusted  the  fair 
cash  valuation  of  the  lands,  the  judgment  thus  arrived  at 
w^as  conclusive  upon  the  county  auditor,  and  all  others, 
and  could  only  be  changed  by  some  proceeding  expressly 
authorized  and  prescribed  by  law."  See,  also,  Cooley 
on  Taxation,  747,  748;  Small,  Rec,  v.  City  of  Lawrence- 
burgh,  128  Ind.  231. 

This  case  was  tried  upon  the  theory  that  the  appellee 
was  entitled  to  relief  if  it  succeeded  in  showing  that  its 
whole  capital  was  invested  in  tangible  property  returned 
for  taxation,  and  that  its  capital  stock  did  not,  in  fact, 
exceed  in  value  such  property.  The  theory  is  erroneous. 
Had  this  been  a  trial,  on  appeal,  to  a  tribunal  authorized 
to  correct  the  assessment,  the  theory  would  have  been 
correct,  but,  in  a  collateral  proceeding  like  this,  it  was 
necessary  to  go  farther  and  show  that  some  fact  existed 
whieh  rendered  the  action  of  the  board  of  equalization 
void.  If  the  board  reached  the  conclusion  that  the  cap- 
ital stock  of  the  appellee  exceeded  in  value  its  tangible 
property  returned  for  taxation,  and  for  that  reason  as- 
sessed such  Capital  stock,  its  action  is  not  void,  though 
it  may  have  reached  an  erroneous  conclusion.  Unless 
its  action  was  void,  the  collection  of  the  tax  levie'd  upon 
its  assessment  can  not  be  enjoined. 

We  are  of  the  opinion  that  the  tax  duplicate  is  not  ad- 
missible in  evidence  for  the  purpose  of  showing  what 
action  was  taken  by  the  board  of  equalization. 

The  distribution  of  taxes  under  the  provisions  of  sec- 
tions 6295  and  6357,  R.  S.  1881,  is  made  by  the  county 
auditor,  after  the  adjournment  of  the  board  of  equaliza- 
tion, and  can,  by  no  possibility,  throw  any  light  upon 


600  SUPREME  COURT  OF  INDIANA, 

Hoover  v.  Kilander. 

the  action  of  such  board.  In  this  case  the  tax  duplicate 
seems  to  have  been  introduced  in  evidence  and  consid- 
ered by  the  court  for  the  purpose  of  explaining  the  action 
*  of  the  board  of  equalization. 

The  special  finding  of  facts  is  not  sufficient  to  warrant 
a  judgment  for  the  appellee.  It  probably  shows  that  the 
action  of  the  board  af  equalization  of  Rush  county  was 
erroneous,  bul  it  does  not  show  that  the  action  of  such 
board  was  void. 

Judgment  reversed,  with  directions  to  the  circuit  court 
to  grant  a  new  trial. 

Filed  Nov.  28, 1893. 

♦ 

No.  16,356.    * 

Hoover  v,  Kilander. 

FoBMBB  Adjudication.— ^oiZttre  of  Consideration  Pleaded  to  Pari 
of  a  Series  of  Notes, — Practice, —  Cancellation  of  Instrument. — 
Where  a  defendant  has  executed  a  series  of  notes  with  a  mort- 
gage, to  secure  the  unpaid  purchase  price  of  land,  and  the  payee 
of  the  notes  bring  suit  upon  the  first  two  of  the  series,  which 
have  become  due  and  are  unpaid,  and  the  defendant  answered  a 
failure  of  consideration  as  to  the  two  notes,  the  defendant  can  not 
again,  in  an  action  on  another  of  the  series  of  notes,  plead  the 'facts 
which  were  pleaded  to  the  first  two  notes,  for  the  purpose  of  showing 
a  failure  of  consideration  of  the  note  in  suit,  although  the  failure  of 
t  consideration  was  to  the  full  value  of  the  unpaid  purchase  price ;  the 
faot  of  failure  of  consideration  being  res  adjudicata.  Defendant's 
remedy  was  to  seek  the  cancellation  of  the  whole  series  of  notes  in 
the  first  suit. 

From  the  Huntington  Circuit  Court. 

T.  L,  Lucas  and  B.  M.  Cobb,  for  appellant. 
M.  L.  Spencer,  W.  A.  Branyan,  C.  W.  Watkins  and 
/.  C.  Branyan,  for  appellee. 

Hackney,  J. — ^The  special  finding  of  the  lower  court 
presents  the  only  question  for  decision  in  this  case. 
From  the  finding,  it  appears  that  the  appellee  purchased 
a  tract  of  land  from  one  Thomas  L.  Lucas  and  received 
a  deed  of  general  warranty  therefor,  the  consideration 
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being  one  thousand  dollars,  and  that  he  executed  his 
three  promissory  notes,  with  a  mortgage  of  said  lands,  to 
secure  the  unpaid  purchase  price.  All  of  said  notes  and 
the  mortgage  were  transferred  to  the  appellant  by  said 
Lucas,  who  is  insolvent.  When  the  first  two  notes  be- 
came due,  the  appellant  instituted  proceedings  to  fore- 
close said  mortgage,  and  for  a  personal  judgment  against 
the  appellee. 

In  that  proceeding  the  appellee  answered  that  the  con- 
sideration for  said  two  notes  had  failed,  in  that  he  had 
lost,  and  was  evicted  from,  the  west  half  of  said  tract  by 
the  sale  thereof  upon  a  valid  lien  existing  prior  to  said 
conveyance  to  the  appellee,  and  that  upon  the  remaining 
tract  he  was  required  to  and  did  pay,  to  discharge  a  prior 
vendor's  lien,  and,  in  taxes,  $352.06,  and  that  he  paid, 
in  cash,  to  the  said  Lucas,  $20.00.  Upon  the  issue 
tendered  by  said  answer  in  that  cause,  the  appellee  suc- 
ceeded, and  the  judgment  in  his  behalf  remains  in  full 
force. 

Upon  the  maturity  of  the  third  of  said  notes,  the  ap- 
pellant instituted  the  present  suit  for  judgment  and  fore- 
closure, and,  to  the  complaint,  the  appellee  answered  a 
failure  of  consideration  in  the  same  respects  as  formerly 
pleaded.  This  answer  the  court  finds  true,  and  further 
finds  that  the  value  of  the  thirty-six  acres  remaining  to 
appellee  at  the  time  of  his  purchase  was  but  $325,  while 
the  said  west  half,  from  which  he  was  evicted,  was,  at 
the  same  time,  worth  but  $640. 

The  only  question  raised  by  counsel  is,  that  upon  the 
appellant's  reply  of  former  adjudication  and  the  findings 
of  the  court,  it  should  have  been  held,  as  a  conclusion  of 
law,  that  the  appellee  was  precluded  by  such  former  ad- 
judication, and  that  he  could  not  again  plead  the  facts 
which  defeated  the  first '  two  notes  for  the  purpose  of 
showing  the  failure  of  the  consideration  of  the  note  in 
suit,  notwithstanding  such  failure  of  consideration  was 
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to  the  extent  of  the  full  value  of  the  land,  and  the  full 
amount  of  the  principal  of  the  three  notes.  The  briefs 
of  counsel  but  suggest,  on  the  one  side,  and  deny  on  the 
other,  the  force  of  the  proposition  involved,  and  are  des- 
titute of  citations  supporting  either  view. 

If  the  series  of  three  notes  had  been  so  tainted  with 
fraud  or  other  vice  that  when  established  as  to  two  of 
them  it  would  have  affected  all  of  the  series,  the  former 
adjudication  would  have  been  effective  in  appellee's  be- 
half. But  the  notes  were  not  attacked  in  the  former  pro- 
ceeding for  fraud,  or  other  reason  necessarily  affecting 
all  of  the  series.  Under  the  plea  of  failure  of  consider- 
ation, a  partial  failure  might  have  been  sustained,  so  as 
to  affect  but  one  of  them  or  two  of  them,  and  as  not 
reaching  the  third.  This  is  fully  illustrated  by  the  case 
of  Kilander  v.  Hoover,  111  Ind.  10.  In  considering  the 
effect  of  the  former  adjudication  as  exhausting  the  ap- 
pellee's defense,  so  far  as  the  particular  elements  of  fail- 
ure of  consideration,  pleaded  in  both  cases,  are  concerned, 
it  is  not  necessary  that  we  should  decide  whether  the  ap- 
pellee could  have  so  divided  the  elements  of  failure  of 
consideration  as  to  have  pleaded  them  in  part  to  the  two 
notes  first  sued  upon,  and  withheld  them  in  part  for  the 
remaining  note.  Neither  is  it  essential  to  our  conclusion 
that  we  should  hold  that,  having  pleaded  his  entire  de- 
fense to  the  two  notes,  he  should  have  reserved  the  ex- 
cess of  his  defense  by  special  verdict  and  judgment  from 
which  [such  excess  could  be  pleaded  to  the  third  note. 
But  it  is  very  clear  that  he  had  a  remedy  by  seeking  the 
cancellation  of  the  three  notes  in  the  first  suit.  Such  is 
the  effect  of  the  holding  in  Kilander  v.  Hoover,  supra. 

In  Foster  v.  Konkright,  70  Ind.  123,  several  notes  were 
given  for  a  threshing  machine,  with  a  warranty.  In  a 
suit  on  one  of  such  notes  the  payor  pleaded  a  breach  of 
warranty,  and  succeeded.  In  a  suit  on  another  of  said 
notes  the  same  defense   was  interposed,  to  which   the 
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former  adjudication  was  replied,  and  the  reply  was  held 
suflScient.  This  court  there  held  that  the  breach  could 
be  asserted  but  once  as  a  defense.  We  are  unable  to  dis- 
cover any  difference  in  principle  between  that  case  and 
the  present.  It  is  true  that  in  Clark  v.  Sammons,  12 
Iowa,  370,  a  distinction  was  claimed,  but  was  not  satis- 
factorily stated,  and  where  that  case  has  been  cited,  not- 
ably in  the  Am.  and  Eng.  Encyc.  of  Law,  and  in  Wells 
on  Res  Adjudicata,  it  has  been  criticised  for  maintaining 
such  a  distinction. 

In  French  v.  Howard,  14  Ind.  455,  the  suit  was  upon 
the  second  of  a  series  of  notes  for  the  purchase  price  of 
real  estate,  and  it  was  answered  that  the  consideration 
had  failed.  A  reply  that  the  same  defense  had  been 
pleaded  to  the  first  note  of  the  series,  and  that  upon  it 
the  defendant  had  failed,  was  held  sufficient. 

It  is  true  that  the  adjudication  in  the  first  suit  in  that 
case  was  different  from  the  adjudication  here,  in  that  the 
defense  failed  in  that  and  succeeded  in  this,  but  estop- 
pels are  reciprocal,  and  no  one  can  take  the  benefit  of 
an  adjudication  who  had  not  been  prejudiced  by  it  if  it 
had  gone  contrary.  Herman  on  Estoppel,  p.  37.  If  in 
the  French  case  the  answer  had  succeeded,  it  would  have 
been  no  less  an  adjudication,  binding  alike  upon  both 
parties.  So,  in  this  case,  if  the  answer  when  first  pleaded 
had  failed,  it  would  have  been  no  less  an  adjudication, 
affecting  the  parties  mutually . 

The  first  reason  of  the  rule  that  one  adjudication  un- 
disturbed shall  be  final,  is  that  the  welfare  of  society  is 
disturbed  by  much  litigation.  It  is  said  that  the  rule  is 
'^founded  in  wisdom  and  sanctified  by  age.''  If  the 
adjudication  in  the  suit  upon  the  two  notes  did  not  put 
at  rest  the  questions  as  to  whether  one-half  the  land  had 
been  lost  by  eviction,  whether  $50  had  been  paid  in 
taxes,  whether  $240.15  had  been  paid  to  protect  the  title 
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against  a  vendor's  lien,  etc.,  then  each  item  of  the  al- 
leged failure  of  consideration  would  be  the  subject  of  re- 
trial. The  evidence  would  be  heard  as  to  each  item,  and 
the  conflict  would  be  as  thick  and  as  furious  as  before. 
If  such  course  were  permitted  a  second  time,  why  not  as 
many  times  as  there  might  be  notes  in  a  series? 

We  do  not  believe  the  law  subject  to  any  such  reproach. 

The  subject  of  litigation  has  been  once  adjudged  and 
must  not  be  again.  The  appellee,  in  whose  favor  that 
judgment  was  rendered,  has  not  pleaded  his  judgment, 
and  if  he  had  it  would  be  found  insufficient  for  his  de- 
fense, in  that  it  does  not  reach  the  note  in  suit.  That 
the  judgment  does  not  apply  to  the  note  in  suit,  and  that 
its  effect  is  wasted  upon  the  two  notes  when  it  could  have 
comprehended  the  three,  is  not  from  a  defect  in,  or  de- 
lay of,  the  law,  but  from  the  appellee's  failure  to  avail 
himself  of  that  remedy,  which  was  open  to  him. 

We  have  no  information  that  upon  the  former  trial 
the  jury  did  not  find  that  the  failure  of  consideration 
proven  was  only  sufficient  to  cover  the  two  notes  then  in 
suit;  that  we  have  no  such  information  is  from  the 
fault  of  the  appellee  and  not  the  weakness  of  the  law; 
that  the  jury  may  have  so  found  is  an  illustration  of  the 
error  of  supposing  that  the  same  controversy  may  again 
be  heard. 

We  regret  the  apparent  hardship  to  the  appellee  from 
an  enforcement  of  the  rule,  but  it  is  our  duty  to  enforce 
and  not  to  violate,  or  to  create  special  exceptions  to,  the 
well  known  rules  of  the  law. 

The  judgment  of  the  lower  court  is  reversed,  with  in- 
structions to  restate  its  conclusions  of  law  and  render 
judgment  for  appellant  for  $703.99,  from  April  28thy 
1891,  with  foreclosure  of  mortgage. 

Dailey,  J.,  did  not  participate  in  this  case. 

Filed  ?ept.  23, 1893 ;  petition  for  a  rehearing  overruled  Itec.  16, 1898. 
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No.  15,701. 

Radabaugh  V.  SiLVEBs,  Administratob. 

DEMuaBER. — Sufficiency  of  Fact. — Legal  Capacity  to  Sue. — ^A  demurrer 
for  want  of  facts  sufficient  to  constitute  a  cause  of  action  does  not 
raise  the  question  of  the  legal  capacity  of  the  plaintiff  to  sue,  such 
question  being  a  separate  ground  of  demurrer. 

Hakmless  Ebror. — Demurrer. — General  Denial. — ^Where  a  general  de- 
nial is  sufficient,  it  is  harmless  error  to  sustain  a  demurrer  to  an- 
other paragraph  of  answer,  which  amounts  only  to  a  general  denial. 

Exception  to  Decision  of  Court. — Time  of  Taking. — ^The  party  wish- 
ing to  save  exceptions  to  conclusions  of  law  must  except  thereto  at 
the  time  the  conclusion  is  rendered,  otherwise  the  conclusion  will  not 
be  reviewed  on  appeal. 

Same. — When  Carried  Forward  by  Motion  For  New  Trial. — A  motion  for 
a  new  trial,  under  the  proviso  in  section  626,  R.  8.  1881,  carries  for- 
ward to  the  term  at  which  the  motion  for  a  new  t;rial  is  overruled 
only  such  exceptions  as  are  properly  assignable  as  a  cause  for  a  new 
trial ;  and  exceptions  to  conclusions  of  law  are  no  ground  for  a  mo- 
tion for  a  new  trial. 

New  TBiAL.^Pracifce. — Special  Finding, — Motion  to  Modtfy.— The 
proper  remedy  for  relief  against  a  special  finding  or  special  verdict, 
as  being  unsupported  by,  or  contrary  to,  the  evidence,  is  by  motion 
for  a  new  trial,  and  not  by  a  motion  to  modify. 

Same. — Motion  for. — Time  of  Making. — Where  a  decision  is  rendered, 
and  a  motion  for  a  new  trial  is  not  made  at  the  same  term  of  court, 
nor  on  the  first  day  of  the  succeeding  term,  but  is  made  on  the  80th 
judicial  day  of  the  following  term,  such  motion  comes  too  late,  and 
forms  no  part  of  the  record. 

Conclusions  of  Law. — Exceptions  to. — Practice. — Motion  to  Modify. — 
The  proper  remedy  as  to  errors  in  conclusions  of  law  is  by  exception 
to  the  conclusions,  and  not  by  a  motion  to  modify. 

From  the  Wells  Circuit  Court. 

E.  R.  Wilson,  J.  J.  Toddy  A.  L.  Sharp  and  C.  E. 
Sturgia,  for  appellant. 

A,  N.  Martin,  E.  C.  Vaughn,  L.  Jfoci  and  L.  B.  Sim- 
.mons,  for  appellee. 

McCabb,  J. — ^The  appellee,  as  administrator  of  the 
estate  of  Harvey  Radabaugh,  sued  the  appellant  to  set 
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aside  a  conveyance  of  forty  acres  of  land  in  Wells  county, 
made  by  the  decedent  in  his  lifetime  to  appellant,  as  a 
fraud  upon  the  creditors  of  decedent  existing  at  the  time 
of  such  conveyance,  and  subject  the  same  to  sale  to  make 
assets  to, pay  said  creditors. 

Issue,  trial  by  the  court,  special  finding,  and  conclu* 
sions  of  law  and  judgment  thereon  for  the  appellee. 

The  errors  assigned  are  such  as  call  in  question  the  * 
action  of  the  trial  court  in  overruling  a  demurrer  to  the 
complaint  and  sustaining  a  demurrer  to  the  second  para- 
graph of  answer,  overruling  motions  for  a  venire  de  novo 
and  for  a  new  trial,  and  the  conclusions  of  law. 

The  first  objection  pointed  out  to  the  complaint  is  that 
it  does  not  show  any  authority  in  the  plaintiff,  as  ad- 
ministrator, to  sue.  This  objection  is  unavailable  because 
the  only  ground  of  objection  stated  in  the  demurrer  was 
that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  second  ground  for  which  a  demurrer  is  authorized 
by  the  statute  is  that  ''the  plaintiff  has  no  legal  capacity 
to  sue.''     R.  S.  1881,  section  399. 

No  such  ground  was  taken  in  the  demurrer.  A  de- 
murrer  for  want  of  facts  sufficient  to  constitute  a  cause 
of  action  does  not  raise  the  question  of  the  legal  capacity 
of  the  plaintiff  to  sue.  Story  v.  O'Dea,  23  Ind.  326; 
Mvseelman  v.  Kent,  33  Ind.  452;  Clough  v.  Thomas,  53 
Ind.  24;  Leedy  v.  Nash,  67  Ind.  311. 

The  only  other  objection  to  the  complaint  is  that  it 
fails  to  state  what  debts  had  been  filed  and  allowed,  or 
that  any  of  them  were  valid  claims  against  the  estate. 
The  complaint  states  that  the  claims  filed  and  allowed 
against  the  estate  amounted  to  $550.27,  and  the  claims 
filed  and  pending  against  said  estate  amounted  to  $250, 
and  that  the  personal  estate  only  amounted  to  $14.10. 

The  complaint  was  sufficient.     The  first  paragraph  of 
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appellant's  answer  was  the  general  denial;  the  second 
stated  that  decedent  owed  no  debts  at  the  time  of  his 
death. 

There  was  no  available  error  in  sustaining  the  de- 
murrer, because  the  paragraph  amounted  only  to  a  gen. 
eral  denial,  and  one  general  denial  still  remaining  in  the 
record  was  as  potent  in  the  protection  of  appellant's 
rights  as  two  or  a  half  dozen  would  have  been. 

It  is  next  contended  by  appellant  that  the  court  erred 
in  its  conclusions  of  law  upon  the  special  finding.  Ap- 
pellee insists  that  such  alleged  error  is  unavailable  be- 
cause there  was  no  exception  to  the  conclusions  of  law. 

The  cause  was  tried  at  the  December  term  of  the  court 
below,  for  1889,  and  was  taken  under  advisement  until 
the  next  term.  At  the  February  term,  1890,  the  court,  at 
the  request  of  appellant,  made  at  the  latter  term,  returned 
a  special  finding  of  the  facts,  and  stated  its  conclusions 
of  law  arising  thereon,  and  filed  the  same  on  the  26th 
judicial  day  of  the  said  February  term  of  said  court,  for 
1890,  the  same  being  the  25th  day  of  March,  1890.  No 
exceptions  to  the  conclusions  of  law  were  taken  at  that 
time.  At  that  term  appellant,  four  days  later,  filed  a 
paper,  in  which  he  excepts  to  each  of  the  conclusions  of 
law.  The  statute  requires  that  "The  party  objecting  to 
the  decision  must  except  at  the  time  the  decision  is 
made."     R.  S.  1881,  section  626. 

It  also  provides  that  "Where  the  decision  objected  to 
is  entered  on  the  record,  and  the  grounds  of  objection 
appear  in  the  entry,  the  exception  may  be  taken  by  the 
party  causing  it  to  be  noted  at  the  end  of  the  decision 
that  he  excepts."     R.  S.  1881,  section  628. 

The  same  question  here  involved  came  before  this 
court  in  Hull  v.  Loidh,  Guar,,  109  Ind.  315,  wherein 
this  court,  at  page  833,  said:  "The  special  finding  of 
facts  and  conclusions  of  law  thereon  were  announced, 
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and  filed,  on  the  31st  day  of  December,  1883.  No  excep- 
tion was  taken  to  the  conclusions  of  law  on  that  day. 
Nothing  further  was  done  in  the  case  until  the  3d  day  of 
January,  1884.  Of  the  proceedings  in  the  case,  on  that 
day,  there  is  this  entry:  'Come  the  parties,  appearing 
as  heretofore,  and  the  plaintiff  (appellant)  now  excepts 
to  the  special  finding  of  the  court,  and  the  conclusions 
of  law  therein  contained,  and  heretofore  filed,'  etc.  It  is 
settled  by  the  decisions  of  this  court,  that  in  order  to 
save  any  question  for  review  here,  in  a  case  like  this,  an 
exception  to  the  conclusions  of  law  must  be  taken  at  the 
time  the  decision  is  made.''  Citing  Smithy.  McKean^ 
Admr.y  99  Ind.  101;  Kolle  v.  FoUz,  74  Ind.  54;  Johnson  y. 
Bell,  Admr.,  10  Ind.  363;  Dickson  v.  Rose,  87  Ind.  103; 
Coan  V.  Grimes,  63  Ind.  21;  Dickson  v.  Lambert,  98  Ind. 
487;  Cincinnati,  etc.,  R.  R.  Co.  v.  Leviston,  97  Ind.  488. 

The  only  difference  between  the  case  quoted  from  and 
the  case  at  bar  is  that,  in  that  case,  the  exception  was 
not  taken  to  the  conclusions  of  law  until  three  days 
after  the  conclusions  of  law  were  filed,  and,  here,  it  was 
four  days.  If  appellant  could  take  such  exception  four 
days  after  the  conclusions  were  filed,  he  could  do  so  in 
forty  days  thereafter.  Such  a  ruling  would  practically 
nullify  the  statute  quoted  above.  To  the  same  effect  are 
Matsinger  v.  Fort,  118  Ind.  107;  Midland  R.  W.  Co.  v. 
Dickason,  130  Ind.  164,  and  Brovm  v.  Ohio,  etc.,  R.  W. 
Co.,  135  Ind.  537. 

But  the  appellant  contends  that  the  bill  of  exceptions 
shows  that  his  exceptions  were  taken  at  the  very  time  the 
conclusions  of  law  were  filed.  It  does  so  state.  But  it  is 
contended  that  such  statement  has  not  become  a  legiti- 
mate part  of  the  record  for  the  following  reasons:  As 
already  stated,  the  trial  took  place  at  the  December  term, 
1889;  the  cause  was  taken  under  advisement  until  the 
next  term,  which  was  the  February  term,  1890.     At  that 
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term  the  special  finding  and  conclusions  of  law  were  filed, 
and  appellant  filed  motions  to  modify  the  special  finding 
and  conclusions  of  law,  some  of  which  were  taken  under 
advisement  until  the  next  term,  which  was  the  May 
term,  1890.  At  the  latter  term,  appellant's  motions  to 
modify  were  overruled,  whereupon  he  filed  motions  for 
judgment  in  his  favor  on  the  special  finding,  for  a  new 
trial,  and  for  a  venire  de  novo,  all  of  which  motions  were 
overruled,  and  he  excepted.  The  exception  to  the  con- 
clusions of  law  was  filed  at  the  former  term,  and  no  time 
was  either  asked  or  given  at  either  the  prior  December 
term  or  the  prior  February  term,  in  which  to  file  a  bill 
of  exceptions.  Though,  after  the  judgment  was  ren- 
dered, at  the  May  term,  the  court  granted  appellant 
twenty  days'  time  in  which  to  file  bills  of  exceptions. 

The  statute,  as  above  quoted,  after  requiring  the  ex- 
ception to  be  taken  at  the  time  the  decision  is  made,  pro- 
vides that  ''Time  may  be  given  to  reduce  the  exception 
to  writing,  but  not  beyond  the  term,  unless  by  special 
leave  of  the  court."     R.  S.  1881,  section  626,  supra. 

As  before  observed,  no  leave  of  any  kind  was  given  at 
the  February  term,  whereat  the  decision  objected  to  took 
place,  to  file  a  bill  of  exceptions  at  any  subsequent  time 
as  to  said  decision,  namely,  the  conclusions  of  law. 

A  motion  for  a  new  trial,  under  the  proviso  in  section 
626,  supray  carries  forward  to  the  term  at  which  the  mo- 
tion for  a  new  trial  is  overruled,  only  such  exceptions  as 
are  properly  assignable  as  a  cause  for  a  new  trial.  Be- 
ment  v.  May,  135  Ind.  664. 

Exceptions  to  the  conclusions  of  law,  or  error  in  the 
conclusions  of  law  arising  upon  a  special  finding,  are  not 
grounds  for  a  motion  for  a  new  trial.  Smith  v.  David- 
son, 45  Ind.  396;  Peden's  Admr,  v.  King,  30  Ind.  181; 
Vol.  135—39 
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City  of  Logansport  v.  Wright,  25  Ind.  512;  Roberta  v. 
Smith,  34  Ind.  550.         . 

Therefore,  though  the  motioa  for  a  new  trial  was  not 
filed  and  acted  on  until  the  May  term,  when  time  was 
given  to  file  a  bill  of  exceptions,  it  was  too  late  at  that 
term  to  file  a  bill  of  exceptions  bringing  into  the  record 
an  exception  to  the  conclusions  of  law,  filed  at  the  pre- 
ceding February  term. 

We,  therefore,  find  it  quite  unnecessary  to  examine 
and  decide  the  numerous  questions  agitated  in  briefs  of 
counsel  touching  the  validity  of  the  proceedings  insti- 
tuted in  the  court  below,  by  which,  on  the  motion  of  ap- 
pellee, th6  bill  of  exceptions  was  amended  since  this  ap- 
peal, which  amendment  comes  here  in  response  to  a  writ 
of  certiorari,  whereby  the  statement  in  the  bill  that  the 
exception  to  the  conclusions  of  law  was  taken  at  the  time 
was  stricken  out,  and  instead  thereof  was  inserted  the 
statement  that  the  exception  was  taken  four  days  there- 
after. We,  therefore,  hold  that  no  question  as  to  the 
conclusions  of  law  is  presented  by  the  record. 

The  motion  to  modify  the  finding  of  facts  is  a  queer 
procedure.  It  proceeds  upon  the  idea  that  the  finding 
is  not  in  accord  with  the  evidence,  asking  some  of  the 
facts  found  to  be  struck  out,  because  not  proven  by  the 
evidence,  and  other  findings  to  be  added  because  proven 
by  the  evidence.  There  is  no  evidence  before  us,  as  we 
shall  hereinafter  see,  to  prove  to  us  that  the  complaint 
against  the  facts  found  is  true,  if  even  that  were  the  ap- 
propriate remedy.  But  it  has  been  so  often  decided  by 
this  court  that  the  proper  remedy  for  relief  against  a 
special  finding  or  verdict  as  being  unsupported  by,  or 
contrary  to,  the  evidence,  is  a  motion  for  new  trial,  that 
a  citation  of  the  cases  is  scarcely  necessary.  Deeter  v. 
Sellers,  102  Ind.  458;  Bartley  v.  Phillips,  114  Ind.  189; 
Hamilton  v.  Byram,  122  Ind.  283;  Sharp  v.  Malia,   124 
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Ind.  407;  Montmorency  Gravel  Road  Co.  v.  Rock,  41  Ind. 
263;  Robinson  v.  Snyder,  74  Ind.  110;  Dodge  v.  Pope,  93 
Ind.  480;  Crawford  v.  Powell,  101  Ind.  421. 

There  was  no  error  in  overruling  the  motion  to  modify. 
The  next  question  for  our  consideration  and  decision  is 
whether  the  court  erred  in  overruling  the  motion  for  a 
new  trial.  As  already  observed,  the  decision,  called  in 
question  by  the  motion,  was  made  at  the  February  term, 
and  not  on  the  last  day  of  that  term.  And  the  motion 
for  a  new  trial  was  not  filed  till  the  May  term  following. 

The  statute,  1881,  section  561,  requires  the  application 
for  a  new  trial  to  '*be  made  at  *  *  the  term  at  which  the 
verdict  or  decision  is  rendered,  and  if  the  verdict  or  de- 
cision be  rendered  on  the  last  day  of  the  session  of  any 
court,  or  on  the  last  day  of  any  term,  then,  on  the  first 
day  of  the  next,  term  of  such  court,  whether  general, 
special,  or  adjourned. '' 

The  motion  was  not  even  made  on  the  first  day  of  the 
next  term,  but  was  made  on  the  thirtieth  judicial  day  of 
said  next  term. 

It  is  contended  by  appellant  that,  as  the  appellee  made 

no  objection  to  the  filing  of  the  motion  for  a  new  trial 

and   no  objection  to  the  court's  action  thereon,  he  is 

.  presumed  to  have  consented  to  it,  and  cites  Trentman  v. 

Swartzell,  85  Ind.  443,  in  support  of  that  contention. 

That  case  lends  no  support  to  the  position  assumed. 
On  the  first  day  of  the  next  tprm  after  the  decision  in 
that  case,  the  party  against  whom  such  decision  had  been 
made  moved  for  and  obtained  an  order  extending  the 
time  for  filing  a  motion  for  a  new  trial.  No  exception  was 
taken  to  this  order,  and  though  erroneous,  the  error  was 
deemed  waived  by  failure  to  except,  and  the  motion  filed 
next  day  pursuant  to  the  order  could  not  be  disregarded, 
because  the  order  had  authorized  it.     It  may  admit  of 
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serious  doubt  whether  this  decision  is  in  harmony  with 
subsequent  decisions  of  this  court,  hereafter  to  be  noticed. 

Appellant  also  relies  on  Geiss  v.  Franklin  Ins.  Co.,  123 
Ind.  172.  That  case  lends  still  less  support  to  his  con- 
tention. After  the  motion  for  a  new  trial  had  been 
granted  in  that  case,  without  any  exception  or  objection 
thereto  of  any  kind,  the  objection  was  raised  for  the  first 
time  in  this  court,  that  the  right  to  move  for  a  new  trial 
had  been  waived  by  previously  moving  for  judgment, 
notwithstanding  the  general  verdict.  It  is  there  said: 
'^We  are  not  required  to  determine  the  effect  of  the  first 
motion  upon  the  right  of  the  defendant  to  move  for  a 
new  trial,  inasmuch  as  there  does  not  appear  to  have 
been  any  objection  at  the  time  to  the  motion  for  a  new 
trial.'' 

In  American  White  Bronze  Co.  v.  Clark,  123  Ind. 
230,  at  page  232,  it  was  held  that  the  action  of  the 
trial  court,  in  striking  out  such  a  motion  filed,  like  the 
one  here,  at  the  next  term,  was  correct  where  there  had 
been  affidavits,  pro  and  con,  on  the  issue  raised  by  the 
claim  and  denial  thereof,  that  the  attorney  of  the  suc- 
cessful party  had  agreed  that  the  motion  might  be  filed 
at  such  subsequent  term.  The  learned  justice  (  Mitchell, 
J.)  delivering  the  opinion  remarked,  "that  it  was  ex- 
ceedingly doubtful  whether  an  attorney  would  have 
authority  to  bind  his  client  by  such  an  agreement,  unless 
it  was  entered  upon  the  minutes  of  the  court,  *  *  in  con- 
formity with  the  provisions  of  the  statute."  If  that  be 
true,  the  failure  of  the  attorney  to  say  anything  while  the 
unauthorized  acts  of  the  opposite  party  are  going  on 
without  any  sanction  of  the  court,  there  is  no  ground  for 
saying  the  appellee  waived  anything.  The  court,  in- 
stead of  lending  its  sanction  to  those  acts,  did  all  it  could 
well  do  to  disapprove  them  by  overruling  the  motion, 
unless  it  can  be  said  it  was  the  duty  of  the  court,  with- 
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out  any  motion  for  that  purpose,  to  reject  or  strike  out 
the  motion.  That  such  a  motion  comes  too  late,  and 
can  not  be  considered  when  filed  at  the  next  term  after 
the  decision  is  made,  when  the  decision  is  not  made  on 
the  last  day  of  the  term,  is  aflSrmed  in  the  following  cases: 
McNiel  V.  Farnemariy  Treas.,  37  Ind.  203;  Trustees,  etc, 
V.  Reynolds,  61  Ind.  104;  Harvey  v.  Fink,  111  Ind.  249. 
It  is  insisted  that  appellant  had  a  valid  excuse  for  his 
failure  to  file  his  motion  for  a  new  trial  at  the  February 
term,  and  that  is,  that  the  trial  court  did  not  act  on  his 
motions  to  modify  the  special  findings  and  conclusions 
of  law  until  the  May  term;  that  he  filed  the  motion 
for  a  new  trial  at  the  first  opportunity  after  said  motions 
to  modify  had  been  overruled,  and  that  the  statute  must 
be  construed  to  mean  that  the  motion  for  a  new  trial, 
though  ordinarily  must  be  filed  at  the  time  at  which  the 
decision  is  rendered,  yet  where  such  motions  as  those 
to  modify  are  pending,  they  must  be  disposed  of  first,  so 
their  refusal  can  be  assigned  as  a  ground  for  a  new  trial. 
But  it  is  sufficient  answer  to  this  to  say  that  such  rulings 
are  not  grounds  for  a  new  trial. 

We,  therefore,  hold  that  the  motion  for  a  new  trial  was 
filed  too  late,  is  not  a  part  of  the  record,  and  no  question 
is  presented  by  it  for  our  consideration  and  decision. 
There  was  no  error  in  overruling  the  motion  to  modify 
the  conclusions  of  law.  We  know  of  no  rule  of  practice 
authorizing  such  a  motion.  It  is  about  as  much  out  of 
place  as  a  demurrer  to  a  demurrer,  or  a  motion  to  strike 
out  a  motion  to  strike  out.  The  appropriate  remedy  is 
by  excepting  to  the  conclusions  of  law,  and  not  by  a 
motion  to  modify.  Otherwise  the  statute  could  be  prac- 
tically nullified,  which  requires  the  exception  to  such 
conclusions  to  be  taken  at  the  time.  City  of  Logansport 
V.  Wright,  supra;  Peden's  Admr,  v.  King,  supra;  Luir- 
ance  v.  Luirance,  32  Ind.  198;  Board,  etc,  v.  Nevmian, 
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35  Ind.  10;  Cruzan  v.  Smith,  41  Ind.  288;  Rose  v.  Dun- 
cauy  43  Ind.  512.  Not  a  single  reason,  good,  bad,  or  in- 
different, is  stated,  in  the  appellaiit's  brief,  why  the  court 
erred  in  overruling  the  motion  for  a  venire  de  novo,  nor  is 
any  authority  cited  in  support  of  that  assignment  of  er- 
ror. It  is,  therefore,  deemed  waived.  We  find  no  avail- 
able error  in  the  record. 

The  judgment  is  affirmed. 

Dailey,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Dec.  12,.  1893. 
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I    '     ■»[       Harmless  Error.— -Bufinflf  on  Paragraph  of  Anatoer. — Where  a  raling 
154  680  on  a  paragraph  of  answer  is  erroneous,  it  will  amount  only  to  harm- 

^5? ??  less  error,  where  it  clearly  appears  that  the  finding  and  judgment 

}gg  296  ^^  ^^^  court  were  on  another  paragraph  of  answer  or  cross-com- 

plaint. 
Pleadinq. — Complaint,  When  Good  08  Against  a  Joint  Demurrer. — If  a 
complaint  or  cross-complaint  is  good  against  any  of  the  defendants, 
it  is  good  against  a  joint  demurrer  from  all  the  defendants. 
Same. — Complaint, — Prayer. — Character  of  Pleading, — ^The  fact  that  a 
complaint  or  cross-complaint  for  an  accounting  of  partnership  af- 
fairs concludes  with  a  demand  for  a  certain  sum  of  money,  does  not 
change  the  complaint,  from  a  demand  for  an  accounting,  into  a 
mere  demand  for  money  due. 
Bill  op  Exceptions. —  Stenographer's  Longhand  Manuscript,— When 
Sufficiently  Authenticated, — When  not  Part  of  Becord. — Where  a  sten- 
ographer's certificate  to  what  purported  to  be  a  longhand  manu- 
script of  the  shorthand  report  of  the  evidence  was  that  the  "forego- 
ing is  a  correct,  true,  and  complete  longhand  manuscript  of  the 
shorthand  report,  *  *  including  all  the  oral  and  documentary  testi- 
mony introduced  in  the  trial  of  said  cause,''  not  showing  it  to  be  a 
verbatim  report,  and  there  being  no  certificate  from  the  clerk  nor 
from  the  court,  showing  either  the  filing  of  the  transcript  in  the 
clerk's  ofiice,  or  its  incorporation  into  the  bill  of  exceptions,  and 
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containing  no  file  mark,  the  manuscript  is  not  snfficiently  aathenti- 
cated,  and  forms  no  part  of  the  record. 

Partnbbship. —  Who  are  Partners. — Liability  as. — Where  parties,  by 
their  acts,  have  made  themselves  partners  of  a  firm,  having  partici- 
pated in  the  business  and  profits  of  the  firm,  such  persons  are  proper 
parties  in  an  action  for  an  accounting,  and  liable  as  partners. 

Opinion  on  petition  for  rehearing  by  Howard,  J. 

From  the  Wells  Circuit  Court. 

G.  A.  Yopat,  E.  R.  Wilson  and  /.  /.  Todd,  for  appel- 
lants. 

A.  N.  Martin  and  E.  C.  Vaughn,  for  appellee. 

Howard,  J. — Appellants'  complaint  states  that  appel- 
lants and  appellee,  in  March,  1883,  formed  a  partner- 
ship for  carrying  on  a  butcher  business  in  the  town  of 
Montpelier,  in  Blackford  county;  that  said  business  was 
to  be  carried  on  under  the  firm  name  of  A.  Rapp  &  Co.; 
that  appellee  was  to  take  charge  of  the  shop  and  attend 
to  the  business  of  buying  stock,  butchering  and  selling, 
and  to  furnish  his  experience,  while  appellants  were  to 
furnish  the  money  needed  to  manage  the  shop,  both  par- 
ties to  share  equally  in  the  profits  or  losses;  that  the 
money  received  by  appellee  in  conducting  the  business 
was  to  be  deposited  in  the  firm  name,  out  of  which  each 
party  was  to  draw  one-half;  that  the  appellee  has  had 
sole  control  of  the  partnership  property  and  business, 
and  that  he  has  refused  to  account  to  appellants  for  their 
share  of  the  proceeds,  but  has  appropriated  the  same  to 
his  own  use,  although  requested  by  appellants  to  ac- 
count to  them.  Praying  for  a  dissolution  of  the  partner- 
ship, and  that  appellee  be  compelled  to  account,  and  that 
a  receiver  be  appointed  to  take  charge  of  the  business  and 
close  out  the  same,  dividing  the  proceeds  equally  between 
appellants  and  appellee. 

Appellee  answered  this  complaint  by  a  general  denial, 
and  also  by  a  plea  of  payment;  and,  in  addition,  filed 
his  cross-complaint,  in  which  he  averred  the  formation 
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of  the  partnership  substantially  as  stated  in  the  com- 
plaint, except  that  he  alleged  that  he  was  to  have  three- 
fifths  and  the  appellants  two-fifths  of  the  profits,  shar- 
ing the  losses  in  like  proportion. 

The  cross-complaint  further  states  that  the  money  de- 
posited in  the  name  of  the  firm  was  to  be  drawn  out  as 
needed,  on  checks  of  the  appellee,  and  not  otherwise; 
that  appellee  was  compelled  to  furnish  delivery 
wagon,  teams  and  hired  help,  and  board  for  said  help, 
which  horses,  wagons,  help  and  boarding  of  help  were 
done  and  procured  at  the  instance  and  request  of  said 
firm,  for  which  appellee  has  never  received  any  pay; 
that  appellants  never  furnished  any  money  or  capital  to 
carry  on  said  business,  or  rendered  any  services  of  any 
kind;  that  the  firm  was  compelled  to  borrow  money  to 
carry  on  the  business,  and  to  buy,  on  credit,  the  ma- 
chinery, tools,  buildings  and  apparatus  necessary  for  the 
same,  all  of  which,  by  the  terms  of  the  partnership, 
should  have  been  furnished  by  appellants;  that  the  ap- 
pellants have  drawn  from  said  partnership  $1,114.04; 
that  the  partnership  has  been  interrupted  and  destroyed 
by  the  acts  and  conduct  of  appellants  in  refusing  to  per- 
form their  part  of  the  agreement,  and  in  commencing 
this  suit  to  dissolve  the  partnership  and  place  the  business 
in  the  hands  of  a  receiver;  that  there  has  been  no  ac- 
counting between  or  among  the  members  of  said  partner- 
ship; that  a  strife  has  arisen  amongst  them,  whereby  a 
settlement  and  accounting  is  made  impossible;  that  the 
property  and  assets  of  said  concern  are  now  in  the  hands 
of  a  receiver.  Praying  that,  in  order  that  said  partner- 
ship may  be  dissolved  and  that  the  members  may  be 
protected  according  to  their  several  interests,  an  account- 
ing be  had,  and  a  full  and  complete  examination  of  the 
books,  accounts,  claims  and  demands,  as  well  as  the 
liabilities   and   obligations,  be   taken,   together  with  a 
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complete  inventory  of  the  property  and  effects  of  the 
firm;  and  that,  on  such  accounting,  whatever  amounts 
shall  be  found  due  each  party,  shall  be  awarded  them. 
Demanding  judgment,  also,  against  appellants. 

Appellants  demurred  jointly  to  this  cross-complaint, 
which  demurrer  was  overruled  by  the  court.  The  court 
also  overruled  a  demurrer  to  the  second  paragraph  of  the 
answer.  To  each  of  which  rulings  the  appellants  ex- 
cepted. ' 

The  cause  was  submitted  to  the  court  for  trial,  and,  on 
motion  of  appellants,  the  court  made  a  special  finding  of 
facts  and  conclusions  of  law,  finding  for  the  appellee  on 
his  cross-complaint,  a  balance  due,  $1,808.31,  for  which 
judgment  was  rendered  against  appellants. 

Various  errors  are  assigned  by  appellants.  We  shall 
consider  those  discussed  by  them  in  their  brief. 

The  second  paragraph  of  the  answer  to  the  complaint 
was  a  plea  of  payment.  It  was  correct  in  form  and  not 
subject  to  demurrer.  Appellants  contend  that  it  was  not 
responsive  to  any  allegation  of  the  complaint.  If  this  were 
true  it  might  have  been  stricken  out  on  motion.  Even 
if  the  ruling  were  incorrect  it  has  done  the  appellants 
no  harm;  the  finding  and  judgment  of  the  court  were  on 
the  cross-complaint. 

Appellants  also  contend  that  the  court  erred  in  over- 
ruling their  joint  demurrer  to  the  cross-complaint.  They 
insist,  first,  that  the  cross-complaint  is  insuflScient  as 
against  the  appellants,  Spaulding  and  Spaulding,  who, 
with  the  appellant  Miller,  formed  another  partnership, 
inasmuch  as  it  is  not  stated  that  the  Spauldings  assented 
to  the  formation  of  the  partnership  with  appellee.  If 
this  were  true  the  Spauldings  should  have  demurred 
separately  to  the  cross-complaint.  If  a  complaint  or  a 
cross-complaint  is  good  against  any  of  the  defendants  it 
is  good  against  a  joint  demurrer  from  all  of  the  defend- 
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ants.  Thornton  &  Ballard,  Ann.  Prac,  section  339,  note 
1;  Shore  v.  Taylor,  46  Ind.  345;  Wilkerson  v.  Rusty  57 
Ind.  172;  Campbell  v.  Martin,  87  Ind.  577;  Carver  v. 
Carver,  97  Ind.  497;  Holzman  v.  Hibhen,  100  Ind.  338. 

It  is  further  insisted  that  the  cross*complaint  is  bad, 
for  the  reason  that  it  seeks  to  recover  a  sum  certain,  a 
balance  due  against  the  other  partners,  and  does  not  al- 
lege that  the  debts  of  the  firm  are  paid  and  the  amounts 
due  the  firm  collected. 

We  are  of  opinion  that  in  this  contention  the  appel- 
lants are  wholly  in  error  as  to  the  nature  of  the  cross- 
complaint.  It  is  not  a  demand  for  an  amount  due.  It 
is,  like  the  complaint  itself,  a  demand  for  accounting  and 
for  the  payment  to  each  party  of  whatever  balance  should 
be  found  due. 

"One  partner  may  *  *  maintain  an  action  to  compel 
an  accounting,  and  to  recover  such  sum  as  may  be  found 
due  him  upon  the  final  adjustment  of  the  partnership  af- 
fairs."    Meredith  v.  Ewing,  85  Ind.  410. 

This  is  not  such  a  case  as  that  of  Lang  v.  Oppenheim, 
96  Ind.  47.  That  was  a  suit  brought  by  one  partner  to 
recover  from  another  for  an  amount  unadjusted  due  out 
of  copartnership  assets.  The  suit  in  that  case  could  not 
lie,  since  the  amount  claimed  might  be  needed  to  pay 
creditors,  whose  rights  are  superior  to  the  rights  of  part- 
ners. 

In  the  case  at  bar  there  is,  on  the  contrary,  a  simple 
demand  for  an  accounting,  and  for  the  payment  of  what- 
ever may  be  found  due  to  each  partner.  The  circum- 
stance that  the  cross-complaint  concludes  with  a  demand 
for  five  thousand  dollars  does  not,  of  itself,  change  a 
complaint  for  an  accounting  into  a  mere  demand  for 
money  due.  We  think  the  cross-complaint  stated  a  good 
cause  of  action  for  an  accounting  between  the  partners, 
and  for  the  payment  to  each  of  whatever  sum  should  be 
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found  due  him.  Dehority  v.  Nelson^  56  Ind.  414;  Kimble 
V.  Seal,  92  Ind.  276;  17  Am.  and  Eng.  Encyc.  of  Law, 
p.  1310. 

Neither  is  the  cross-complaint  bad  for  the  reason  that 
it  seeks  to  recover  for  special  services  rendered  the  firm, 
without  alleging  a  special  agreement  to  pay  for  such 
services.  The  appellee  makes  no  claim  for  his  own  serv- 
ices.  He  claims  for  expenses  necessarily  incurred  in  the 
conduct  of  the  partnership  business,  and  which  were  to 
be  paid  by  appellants,  whose  agreement  was  to  furnish 
the  money  needed  for  that  purpose. 

The  remaining  alleged  errors  discussed  by  appellants 
relate  to  the  findings  and  the  evidence.  It  is  very  doubt- 
ful whether  the  evidence  is  in  the  record.  There  seems 
to  have  been  an  attempt  to  bring  the  evidence  into  the 
record  under  the  provisions  of  section  1410,  R.  S.  1881. 

There  is,  however,  no  certificate  showidg  that  a 
verbatim  report  was  taken  by  an  official  reporter,  or  that 
the  original  longhand  manuscript  of  the  evidence  was 
ever  filed  with  the  clerk,  or  that  the  same  was  incor- 
porated into  the  bill  of  exceptions. 

We  might,  perhaps,  take  what  appears  to  be  the  orig- 
inal longhand  manuscript  for  a  transcript  of  the  evi- 
dence; but  there  is  entered,  after  the  recital  of  the  alleged 
evidence,  what  purports  to  be  a  certificate  of  an  official 
reporter,  stating  that  the  "foregoing  is  a  correct,  true,  and 
complete  longhand  manuscript  of  the  shorthand  report 
above  mentioned,  including  all  the  oral  and  documentary 
testimony  introduced  in  the  trial  of  said  cause." 

There  is  no  certificate  from  the  clerk  nor  from  the 
court  showing  either  the  filing  of  this  manuscript  in  the 
clerk's  office,  or  its  incorporation  into  the  bill  of  excep- 
tions; neither  is  there  any  file  mark  upon  the  manu- 
script to  show  that  it  was  ever  before  the  court  or  in  the 
clerk's  office.     It  is  quite  unauthenticated.     And  as  it 
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contains,  on  its  face,  in  the  form  of  the  reporter's  certifi- 
cate, internal  evidence  that  it  is  not  a  transcript  by  the 
clerk  of  the  evidence  taken  on  the  trial,  it  would  seem 
that  it  is  a  document  having  no  proper  place  in  the  tran- 
script. 

In  Wagoner  v.  Wilson,  108  Ind.  210,  a  plain  statement 
was  made  of  what  is  necessary  in  order  to  bring  the  evi- 
dence into  the  record  under  the  provisions  of  section 
1410.  There  is  here  a  total  failure  to  proceed  as  there 
directed. 

We  have,  however,  carefully  considered  the  claims  of 
error  made  by  appellants,  as  to  the  ruling  of  the  court  on 
motions  to  modify  findings,  and  other  matters  embraced 
in  the  motion  for  a  new  trial,  and  are  satisfied  that  the 
rulings  of  the  court  were  correct  under  the  evidence  as 
purported  to  be  set  out  in  the  transcript.  All  the  find- 
ings are  amply  supported  by  that  evidence;  and  the  mo- 
tion of  appellants  to  modify  certain  findings  was  decided 
favorably  to  appellants. 

We  think  the  case  was  fairly  tried  upon  its  merits  and 
a  painstaking  and  just  decision  arrived  at  by  the  court. 

The  judgment  is  affirmed. 

Dailey,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Oct.  11,  1893. 

On  Petition  for  a  Rehearing. 

Howard,  J. — Counsel  for  appellants,  in  their  petition 
for  a  rehearing  of  this  case,  insist  that  there  should  have 
been  no  judgment  against  the  appellants  Spauldiug,  since 
the  appellant  Miller,  in  entering  into  the  partnership  of  A. 
Rapp  &  Co.,  had  no  authority  to  make  the  Spauldings 
members  of  that  firm,  and  the  Spauldings  were  not  in 
fact  members  of  that  firm. 

This  was  an  equitable  proceeding  to  close  up  the  part- 
nership business  of  A.  Rapp  &  Co.     All  the  parties  were 
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before  the  court  to  do  and  to  receive  equity.  TheSpauld- 
ings  united  with  Miller  in  instituting  the  suit  to  dis- 
solve the  partnership,  and  appoint  a  receiver;  and  they 
appear  as  parties  in  every  pleading  in  the  case.  The 
court  also  found  that  the  firm  of  A.  Rapp  &  Co.  had  paid 
of  the  obligations  of  the  firm  of  Spaulding,  Miller  &  Co. 
the  sum  of  $850;  and  that,  in  addition,  the  Spauldings 
and  Miller  drew  out  of  the  partnership  funds  of  A.  Rapp 
&  Co.,  as  dividends,  the  sum  of  $1,000. 

We  think  it  very  clear  that  the  Spauldings,  by  their 
own  acts,  made  themselves  partners  of  the  firm  of  A. 
Rapp  &  Co.,  and  that  they  fully  participated  in  the  busi- 
ness and  profits  of  said  partnership. 

The  petition  for  a  rehearing  is  overruled. 

« 

Filed  Dec.  12, 1893. 


No.  16,522. 

Smith  v.  Harris.  |{^  ^ 

Rbceiyeb. — Death  of, — Duty  to  Appoint  Another, — Partnership. — Settle- 
ment of. — Where,  upon  application  and  satisfactory  showing,  a  court 
has  decreed  a  final  settlement  of  a  partnership,  and  appointed  a  re- 
ceiver to  take  charge  of  the  partnership  assets  and  execute  the  or- 
ders of  the  court,  and,  before  final  settlement  of  the  partnership, 
the  receiver  dies,  it  is  the  duty  of  the  court,  of  its  own  motion,  or  on 
motion  of  a  party,  to  appoint  another  receiver,  or  to  vacate  the  or- 
der of  the  court  appointing  the  receiver ;  for,  by  a  refusal  to  appoint 
another  receiver,  or  to  vacate  the  order,  the  court  still  has  posses- 
sion of  the  assets  of  the  firm,  but  refuses  to  carry  oat  the  purpose 
for  which  the  possession  was  assumed. 

Master  Commissioner. — Beport  of. — Conclusions, — Finding  of  Facts. — 
Mere  conclusions  in  the  report  of  a  master  commissioner,  in  a  case 
referred  to  him  for  a  finding  of  facts,  have  no  controlling  force. 

Practice. — Bight  to  File  Papers  in  a  Cause, — Motion  to  Set  Aside  Judg. 
ment.— It  is  a  rule  of  practice  that  so  long  as  a  cause  is  pending  in 
court,  any  party  has  a  right  to  present  and  file  in  such  cause  any 
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paper  that,  apon  its  face,  shows  that  it  is  connected  therewith,  and 
is  of  sach  character  that  the  court  could  properly  take  action  thereon 
and  afford  to  the  party  any  relief ;  and,  under  this  rule,  comes  a 
motion  to  set  aside  an  erroneous  judgment,  it  heing  the  duty  of  the 
court  to  hear  and  pass  upon  the  same,  to  enable  the  party  to  have 
all  his  exceptions  presented  to  the  appellate  tribunal. 

From  the  Knox  Circuit  Court. 

W.  H.  De  Wolf  J  J,  S.  Pritchett  and  jBT.  Bums,  for  ap- 
pellant. 

6.  G.  Reily,  J.  W.  Emison,  W.  A.  Cvllop  and  C.  -B. 
Kessinger,  for  appellee. 

Dailey,  J. — This  action  was  commenced  by  the  appel- 
lant against  the  appellee  for  the  purpose  of  obtaining  an 
accounting  and  settlement  of  the  business  of  a  copart- 
nership that  had  existed  between  the  parties.     The  ma- 
terial facts  set  forth  in  the  complaint  are,  that  in  the 
year  1881,  the  appellant  and  appellee  entered  into  a  part- 
nership for  the  purpose  of  practicing  medicine  and  surg- 
ery, each  to  share  equally  in   the  receipts,   expenses, 
profits  and  losses  of  the  business,  and  that  such  business 
was  carried  on  until  April  5,  1885,  when  such  partner- 
ship was  dissolved  by  mutual  consent  of  the  parties, 
and  during  such  time  the  business  transacted  by  such 
firm  amounted  to  about  $25,000,  and  that  most  of  the 
claims  made  in  favor  of  such  firm  have  been  collected; 
that  on  the  12th  day  of  September,  1886,  the  parties 
again  entered  into  a  partnership  for  a  like  purpose,  and 
upon  the  same  terms  and  conditions,  which  partnership 
continued  until  the  13th  day  of  February,  1888,  when  it 
was  dissolved  by  mutual  consent  of  the  parties,  and  that 
during  said  last  partnership,  business  was  transacted  to 
the  amount  of  $15,000;  that  all  the  debts  incurred  by 
each  of  such  partnerships  have  been  paid,  and  that  most 
of  the  claims  due  to  such  partnerships  have  been  col- 
lected.    It  is  further  charged  that  the  appellee,  during 
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the  continuance  of  such  partnerships,  and  after  the  dis- 
solution thereof,  collected  and  appropriated  to  his  own 
use  the  sum  of  about  two  thousand  dollars  over  and 
above  his  share  of  the  proceeds  of  such  business,  accord- 
ing to  the  terms  and  conditions  of  such  partnerships; 
and  that  the  appellee  has  refused,  and  still  refuses,  upon 
demand,  to  have  an  accounting  and  settlement  of  such 
partnership  accounts,  and  to  pay  to  the  appellant  the 
amount  due  to  him  from  the  appellee  on  account  of  his 
having  received  more  than  his  share  of  such  proceeds. 
The  appellant  demands  that  an  accounting  be  had, 
and  the  amount  due  him  from  the  appellee  ascertained 
and  adjusted,  and  on  a  final  hearing  that  appellant  may 
have  judgment  against  the  appellee  for  the  amount  that 
may  be  found  due  to  the  appellant,  and  also  for  general 
relief. 

The  appellee  filed  his  answer,  in  three  paragraphs. 
The  first  paragraph  is  a  general  denial.  The  second 
paragraph  sets  up  that  the  partnership  entered  into  be- 
tween the  parties  was  only  a  special  and  limited  one,  and 
that  it  was  only  in  cases  where  both  of  the  parties  ren- 
dered service  to  the  same  person  that  the  compensation 
received  therefor  was  to  be  partnership  funds  and  di- 
vided equally  between  them,  and  where  only  one  of  the 
partners  should  render  service,  the  amount  received 
therefor  was  to  belong  solely  to  the  party  rendering  the 
service.  The  third  paragraph  of  such  answer  is  a  plea 
of  payment. 

To  the  second  and  third  paragraphs  of  this  answer  the 
appellant  filed  a. reply  of  general  denial.  The  appellee 
afterwards  filed  a  fourth  paragraph  of  answer.  In  this 
paragraph,  the  appellee  alleges  that  he  furnished,  for  the 
use  of  the  firm,  during  such  partnership,  an  extra  horse, 
and  asks  an  allowance  for  the  value  of  the  services  there- 
of and  feed  furnished  for  the  same.     The  appellant  re- 
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plied  to  this  paragraph  by  a  general  denial.  The  issues 
thus  formed  were,  by  the  court,  on  its  own  motion,  re- 
ferred to  a  master  commissioner  to  ''hear  the  evidence, 
determine  the  facts,  and  report  the  same  to  the  court.'' 
After  hearing  the  evidence,  the  master  commissioner 
made  his  report  to  the  court.  On  the  filing  of  such  re- 
port, the  appellant  filed  his  motion  and  moved  the  court 
to  remand  the  same  to  the  master  commissioner  with 
directions  to  report  upon  facts  claimed  to  have  been 
omitted  therefrom.  The  appellant,  pending  such  mo- 
tion, filed  an  application  for  the  appointment  of  a  re- 
ceiver in  said  cause.  The  appellee  then  moved  the  court 
for  judgment  in  his  favor  upon  the  report  of  such  mas- 
ter. Pending  these  motions,  by  agreement  of  the  par- 
ties, the  report  of  such  master  was  considered  as  amended, 
so  as  to  show  that  the  debts  of  such  partnership  had  been 
paid  before  the  bringing  of  this  suit.  The  court  then 
overruled  the  motion  of  appellant  to  remand  the  report 
of  such  master  to  him  for  a  further  report,  to  which  de- 
cision the  appellant  excepted.  The  plaintiff  (appellant) 
then  filed  exceptions  to  the  report  of  such  master.  The 
appellant  also  moved  the  court  for  judgment  in  his  favor 
on  the  report  of  the  master.  The  exceptions  of  appel- 
lant filed  to  the  report  of  the  master  were  overruled  by 
the  court,  to  which  decision  the  appellant  excepted,  and 
filed  his  bill  of  exceptions.  The  appellee  then  entered 
his  appearance  to  the  application  of  appellant  for  the  ap- 
pointment of  a  receiver.  Thereupon  the  court  entered  a 
judgment  and  decree  that  appellee  had  collected  of  the 
firm  assets,  or  proceeds  of  the  business  .of  such  partner- 
ship, $1,155.21  more  than  his  share,  and  that  it  would 
require  that  sum  to  be  paid  to  the  appellant  to  render  the 
parties  equal;  that  there  was  then  in  the  hands  of  appel- 
lant $1,278.02  of  solvent  claims  belonging  to  the  firm, 
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out  of  which  the  plaintiff  was  entitled  to  the  sum  of  $1,- 
155.21.  The  court  then  sustained  the  application  of  ap- 
pellant for  the  appointment  of  a  receiver,  and  appointed 
John  C.  Adams  as  receiver  to  take  charge  of  the  assets 
of  the  partnership,  collect  the  same,  and  pay  out  the 
same  on  the  order  of  the  court,  and  directed  that  such 
receiver  give  bond  in  the  sum  of  $1,500.  The  court  then 
overruled  the  motion  of  the  appellee  for  judgment  in  his 
favor  on  the  report  of  the  master.  The  receiver  so  ap- 
pointed by  the  court  filed  his  bond  and  oath  as  such. 
The  proceedings  had  by  the  court,  above  referred  to,  as 
to  the  report  of  such  master,  and  the  appointment  of  a 
receiver,  were  had  on  the  23d  day  of  September,  1891, 
and  the  bond  and  oath  of  such  receiver  were  filed  on  the 
24th  of  said  month. 

On  January  25th,  1892,  it  was  suggested  to  the  court 
that  John  C.  Adams,  who  had  been  appointed  receiver 
in  the  cause,  was  dead,  and  the  appellant  moved  the 
court  for  the  appointment  of  another  receiver  in  his 
stead.  Such  receiver  had  been  appointed  by  Hon.  G. 
W.  Buff,  who  was  acting  in. the  capacity  of  special  judge 
in  the  cause  at  that  time,  and  the  application  for  a  new 
receiver  to  succeed  said  Adams  was  made  to  John  T. 
Goodman,  Esq.,  who  had  been  subsequently  appointed 
as  special  judge  in  said  cause,  and  before  whom  all  sub- 
sequent proceedings  in  the  cause  were  had. 

The  appellee  objected  to  the  appointment  of  a  new  re- 
ceiver, and  over  the  objection  of  the  appellant  filed  an 
affidavit  setting  out  his  grouilds  of  objection.  The  court 
overruled  the  application  of  appellant  for  the  appoint- 
ment of  a  receiver  in  place  of  said  Adams,  deceased,  and 
the  appellant  excepted.  The  appellee  then  moved  the 
court  for  judgment  in  his  favor  on  the  report  of  the 
master. 

Vol.  135—40 
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On  February  15th,  1892,  the  court  sustained  the  mo- 
tion of  appellee  for  judgment,  and  entered  a  judgment 
against  the  appellant  that  he  take  nothing  by  his  suit, 
and  that  appellee  recover  of  appellant  his  cost  and  charges 
laid  out  and  expended,  to  which  decision  the  appellant 
excepted.  The  appellant  then  filed  a  motion  for  a  new 
trial. 

On  March  8th,  1892,  appellant  presented  to  the  court 
and  offered  to  file  in  said  cause  a  motion  to  vacate  and 
set  aside  the  judgment  entered  on  the  15th  of  February, 
1892,  and  also  a  written  application  for  the  appointment 
of  a  receiver,  in  the  place  of  the  former  receiver,  and 
four  additional  reasons  for  a  new  trial;  to  the  filing  of 
which  motion,  application,  and  reasons  the  appellee  ob- 
jected. 

On  March  10th,  1892,  the  court  refused  and  declined 
to  allow  and  permit  the  appellant  to  file  in  said  cause 
such  motion  to  vacate  the  judgment,  the  application  for 
the  appointment  of  a  receiver,  and  additional  reasons  for 
a  new  trial. 

The  court  overruled  the  motion  of  the  appellant  for  a 
new  trial,  to  which  decision  the  appellant  excepted,  and 
prayed  an  appeal  to  this  court. 

The  appellant  has  assigned  errors  as  follows: 

1.  The  refusal  of  the  court  to  remand  the  report  of  the 
master  to  him  for  a  further  report. 

2.  The  overruling  of  the  exceptions  of  appellant  to  the 
report  of  the  master  commissioner. 

3.  The  refusal  of  the  court  to  appoint  a  receiver  in 
the  place  of  John  0.  Adams,  deceased,  former  receiver 
in  said  cause. 

4.  The  action  of  the  court  in  entering  judgment 
against  appellant  that  he  take  nothing  by  his  suit,  and 
that  appellee  recover  of  appellant  his  costs  ancl  charges 
laid  out  and  expended. 
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5.  The  refusal  of  the  court  to  allow  and  permit  appel- 
lant to  file  a  motion  to  vacate  the  judgment  entered 
against  him. 

6.  The  refusal  of  the  court  below  to  allow  and  permit 
appellant  to  file  a  written  application  for  the  appoint- 
ment of  a  receiver  in  the  place  of  John  C.  Adams,  former 
receiver. 

7.  The  refusal  of  the  court  to  allow  and  permit  appel- 
lant to  file  additional  reasons  for  a  new  trial. 

8.  The  action  of  the  court  in  overruling  the  motion 
for  a  new  trial. 

The  first  and  second  specifications  of  error  may  prop- 
erly be  considered  together.  Stripped  of  surplus  matter 
and  mere  conclusions,  the  report  of  the  master  commis- 
sioner, to  the  court,  finds  substantially  the  following 
facts:  That  plaintiff  and  defendant  entered  into  a  part- 
nership for  the  general  practice  of  medicine  and  surgery 
in  the  city  of  Vincennes  and  vicinity,  about  the  first  of 
July,  1881,  and  remained  therein  until  April,  1885,  when 
it  was  dissolved;  that  said  partnership  was  renewed  in 
September,  1886,  and  continued  until  January,  1888; 
that,  by  its  terms,  each  member  was  to  share  equally  in 
the  collections  and  expenses  of  the  partnership,  and  each 
was  to  collect  for  the  service  he  performed.  In  case 
moneys  were  collected  by  either  for  services  performed 
by  the  other,  the  moneys  so  collected  were  to  be  turned 
over  to  the  member  who  did  the  work.  If,  at  any  time, 
any  member  should  not  have  collected  an  amount  equal 
to  the  one-half  of  the  whole  sum  collected  by  both  mem- 
bers, after  deducting  all  necessary  expenses  connected 
therewith,  then  such  member  should  take,  as  so  much 
cash,  his  choice  of  the  notes,  accounts  or  other  outstand- 
ing collections  due  the  partnership,  to  an  amount  equal 
to  the  difference  between  the  sum  collected  by  him  and 
the  amount  due  him  from  the  entire  amount  collected  by 
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both  members  of  the  firm.  Said  partnership  was  to  be 
dissolved  at  any  time,  at  the  option  of  either  member,  or 
by  agreement  of  the  members  thereof;  the  assets,  at  the 
dissolution,  were  to  be  divided  equally  between  them, 
after  the  member  who  was  short  in  the  amount  of  the 
collections  had  been  made  equal  to  the  other;  but,  when 
such  division  should  be  made,  all  notes  or  accounts 
taken  or  accepted  by  either  member  were  to  be  received 
as  so  much  cash,  in  settlement^  whether  they  proved  in- 
solvent and  worthless  or  not.  If  any  member  should 
have  collected  more  than  his  share  of  all  the  notes,  ac- 
counts and  other  evidences  of  indebtedness,  then  he 
should  account  to  the  other  member  for  the  sum  due 
him;  that  the  partnership  was  not  entered  into  for  any 
specific  or  limited  time.  No  settlement  was  demanded 
by  either  member  in  the  interim  between  the  first  and 
second  periods  of  such  partnership,  and  none  was  ever 
had;  that  plaintiff  had  possession  of  the  books,  notes, 
accounts  and  other  evidences  of  indebtedness  due  said 
firm  during  said  interim,  and,  since  the  final  dissolution, 
the  plaintiff  has  had  possession  of  the  same  up  to  the 
present  time,  with  the  exception  of  about  four  weeks, 
when  the  defendant  had  the  same  for  inspection  and 
making  entries  that  he  had  omitted  to  make  before  the 
dissolution;  that  no  settlement  of  such  partnership  has 
ever  been  made,  and  no  specific  demand  for  settlement 
has  ever  been  made,  but  both  have  expressed  to  each 
other  a  willingness  to  settle  since  the  dissolution;  that 
the  total  amount  of  services  by  both  members  of  the 
firm,  as  shown  by  the  books  and  other  evidence,  is  $39,- 

598.04,  of  which  the  plaintiff  collected  $16,853.33;  the 
defendant  collected  $18,731.16,  making  the  total  col- 
lected,   $35,584.99,   leaving  balance   uncollected,   $4,- 

003.05.  Plaintiff  paid,  for  expenses  of  the  firm,  $2,- 
069.73,  and  defendant  paid,    for  expenses,  $1,636.66, 
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leaving  a  difference  in  favor  of  plaintiff  of  $433.07.  His 
one-half  would  be  $216. 53 K.  Difference  between  the 
amounts  collected  by  plaintiff  and  defendant  is  $1,877.33. 
Plaintiff's  one-half  would  be  $938.66 >i^ .  Add  to  this  the 
one-half  due  plaintiff  for  expenditures,  makes  $1,155.21, 
and  that  there  are  of  good  collections  in  the  hands  of 
the  plaintiff  $1,278.05. 

According  to  the  above  facts  found  by  the  commis* 
sioner,  it  was  clearly  shown  that  there  was  due  the  ap- 
pellant, from  the  appellee,  the  sum  of  $1,155.21.  The 
reference  to  the  commissioner  was  only  to  find  the  facts, 
and  report  the  same  to  the  court;  yet,  in  ending  his  re- 
port, he  says:  ''There  is  nothing  due  the  plaintiff  on 
his  complaint." 

After  having  specifically  found  that  there  were  $4,- 
003.05  of  uncollected  claims  of  the  partnership,  and  that 
plaintiff  was  entitled  to  $1,155.21  to  equalize  him  with 
the  defendant,  the  finding  that  ''there  is  nothing  due  the 
plaintiff"  is  subject  to  the  objection  that  it  is  a  mere  con- 
clusion. 

The  finding  that  "there  are  now  of  good  collections  in 
the  hands  of  the  plaintiff,  as  shown  by  the  evidence,  $1,- 
278.05,"  is  not  equivalent  to  a  finding  that  the  plaintiff 
took  or  accepted  these  claims  to  make  him  equal  with  the 
defendant.  Eliminating  these  conclusions,  we  think  the 
master's  finding  and  report  plain  enough  to  warrant  the 
relief  asked  for  in  the  complaint. 

Under  the  third  assignment  of  error  the  appellant  con- 
tends that  the  action  of  the  court  in  refusing  to  appoint 
a  receiver  to  succeed  the  former  receiver,  who  had  died, 
was  erroneous. 

We  concur  in  that  opinion.  When  the  court  appoinlped 
Adams  as  receiver  in  the  cause,  and  such  receiver  quali- 
fied by  filing  his  bond  and  oath,  the  assets  belonging  to 
the  partnership  were  then  taken  possession  of  by  the 
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court,  and  the  parties  were  dispossessed  of  the  same,  and 
no  longer  had  any  right  of  possession  or  control  thereof. 
Ohio,  etc.,  R.  R.  Co.  v.  Davis,  23  Ind.  553;  Knode  v. 
Baldridge,  73  Ind.  54;  Angel  v.  Smith,  9  Ves.  335;  Wis- 
wall  V.  Sampson,  14  How.  (U.  S.)  52;  High  on  Receiv- 
ers (2d  ed.),  section  4. 

If  the  order  appointing  Adams  as  receiver  was  errone- 
ously made,  yet  it  was  effective  so  long  as  the  order  re- 
mained in  force.  Cook  v.  Citizens^  NaVl  Bank,  73  Ind. 
259;  Kerr  on  Receivers,  p.  166. 

In  Cook  V.  Citizens^  NaVl  Bank,  supra,  the  court  said: 
'*  Whether  the  action  of  the  court  in  appointing  a  re- 
ceiver was  according  to  law,  we  need  not  decide.  If 
the  appointment  was  erroneous,  it  was  not  void,  and 
can  not,  in  a  collateral  proceeding,  be  assailed,  even  by 
the  parties  thereto.  *  *  *  It  is  immaterial  *  •  • 
'that  the  order  appointing  a  receiver  may  have  been 
improper  or  erroneous.  It  is  not  competent  for  any  one 
to  interfere  with  the  possession  of  a  receiver  on  the 
ground  that  the  order  appointing  him  ought  not  to  have 
been  made.  It  is  enough  that  it  be  a  subsisting  order.' " 

A  receiver,  and  all  the  funds  and  property  in  his 
hands,  are  subject  to  and  under  the  control  of  the  court. 
HerHck  v.  Miller,  Exec,  123  Ind.  304. 

The  court  having  assumed  the  possession  of  the  as- 
sets of  the  partnership  by  the  appointment  of  Adams  as 
a  receiver,  on  his  death  it  became  the  duty  of  the  court 
to  appoint  a  new  receiver. 

In  the  case  of  Btxhanan  v.  Berkshire,  etc.,  Ins.  Co.,  96 
Ind.  510  (528),  it  is  said:  ''On  the  19th  of  February,  1877, 
the  receiver  first  appointed  having  died,  the  court  with- 
out notice,  appointed  another  in  his  stead." 

At  the  top  of  page  534,  this  court,  as  to  such  action, 
further  said:  "This  appointment  having  been  properly 
made,  so  far  as  is  shown  by  the  record,  the  whole  matter 
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was  in  the  hands  of  the  court,  and,  upon  the  death  of  the 
receiver  so  appointed,  it  had  the  authority  to  appoint  a 
successor  without  further  notice."  The  death  of  a  re- 
ceiver does  not  end  the  receivership.  High  on  Receivers, 
section  471a;  Nicoll  v.  Boyd,  90  N.  Y.  516.  The  court 
should  either  have  appointed  a  receiver  or  vacated  the 
order  of  the  court  appointing  Adams  as  receiver.  By  a 
refusal  to  appoint  a  successor  to  Adams,  the  court  still 
retained  possession  of  the  assets  of  the  firm,  but  refused 
to  appoint  a  receiver  to  collect  the  same,  and  carry  out 
the  purpose  for  which  such  possession  was  assumed.  The 
parties  had  been  deprived  of  the  possession  and  control 
of  such  assets,  but  the  court  refused  to  take  steps  to  have 
such  assets  collected  and  properly  applied. 

The  fourth  assignment  of  error  calls  in  question  the  cor- 
rectness of  the  action  of  the  court  in  entering  a  judgment 
in  favor  of  the  appellee  and  against  the  appellant  for  costs. 
It  will  be  observed  that  upon  the  report  of  the  matter,  on 
September  23d,  1891,  the  court  decreed  that  the  appellee 
had  collected  $1,155.21  more  than  his  share,  and  that  it 
would  require  that  sum  to  be  paid  to  the  appellant  in  or- 
der to  make  the  parties  equal.  But  on  February  15th, 
1893,  without  vacating  or  setting  aside  the  decree  so  en- 
tered, and  although  the  appellee  had  received  $1,155.21 
more  than  his  share,  yet  the  court  found  that  the  appellant 
was  not  entitled  to  recover  anything,  and  that  he  should 
pay  all  the  costs  made  in  the  proceeding.  The  action  of 
the  court  in  this  respect  is  certainly  erroneous.  What  is 
the  condition  of  affairs?  A  suit  is  pending  for  the  set- 
tlement of  partnership  business.  By  a  report  made  to  a 
court  by  an  officer  appointed  by  it  to  ascertain  the  facts, 
and  enlighten  the  conscience  of  the  court,  it  is  shown 
that  the  appellee  has  collected  claims  largely  in  excess  of 
his  share,  and  the  court  has  decreed  that  such  is  the  fact 
and  the  true  condition  of  the  accounts  between  the  par- 
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ties.  The  court  then,  for  the  purpose  of  doing  justice 
between  the  parties,  and  making  final  settlement  of  the 
partnership  affairs  on  a  just  basis,  assumes  the  control 
of  the  assets  of  the  firm  amounting  to  over  $4,000,  and 
puts  the  same  in  the  charge  of  an  officer  of  the  court  and 
under  its  control,  and  then  such  court,  without  releasing 
its  control  of  such  assets,  determines  that  the  appellant 
has  no  rights  in  the  matter,  adjudges  that  he  go  out  of 
court  and  pay  all  the  costs  of  the  proceedings,  and  al- 
though the  party  against  whom  he  brought  suit  owes 
him  a  large  sum  of  money,  he  is  entirely  powerless,  if 
this  judgment  shall  stand,  to  enforce  the  payment  to  him 
of  anything  due  him  from  the  appellee,  or  due  the  firm 
by  its  debtors.  This  is  not  equity.  The  court  haying 
assumed  jurisdiction  of  the  cause,  and  directed  an  ac- 
counting to  be  had,  should  have  continued  to  control 
and  exercise  jurisdiction  over  the  parties  and  subject- 
matter  until  a  final  settlement  and  decree  was  made  and 
entered.  *'No  personal  decree  should  be  rendered  until 
the  assets  are  converted  into  money,  any  excess  of  re- 
ceipts being  chargeable  against  the  receiving  party  on 
the  final  balance."  17  Am.  and  Eng.  Encyc.  of  Law, 
p.  1293,  subd.  3,  and  authorities  there  cited.  Also  p. 
1296,  subd.  E,  and  cases  cited. 

The  whole  case  should  be  disposed  of  at  one  trial. 
Smith  Y*  Knight,  77  Iowa,  540. 

The  condition  of  the  parties  is  now  as  unsettled  as 
when  the  suit  was  commenced,  except  the  appellant  has 
been  adjudged  to  pay  the  costs,  when  he  undoubtedly 
had  a  right  to  bring  an  action  to  obtain  an  accounting 
and  settlement;  and  from  the  facts  found,  it  is  plainly 
shown  that  the  appellee  is  indebted  to  the  appellant  in  a 
large  amount. 

The  appellant,  it  seems,  was  satisfied  with  the  finding 
of  facts  proven  by  the  evidence  on  the  trial,  except  he 
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was  anxious  to  have  them  made  more  specific,  but  he 
'  was  objecting  to  the  erroneous  judgment  entered  on  the 
findings. 

Appellant  offered  to  file  a  motion  to  vacate  the  judg- 
ment entered  on  February  15th,  1892;  also,  to  file  a 
written  application  for  the  appointment  of  a  receiver,  and 
additional  reasons  for  a  new  trial.  The  refusal  of  the 
court  to  permit  any  of  these  motions  or  applications  to 
be  filed  is  made  the  basis  of  the  assignment  of  errors, 
numbered  5,  6  and  7. 

We 'think  it  a  correct  rule  of  practice  that  so  long  as  a 
cause  is  pending  in  court  any  party  has  a  right  to  pre- 
sent and  file,  in  such  cause,  any  paper  that,  upon  its  face, 
shows  that  it  is  connected  therewith,  and  is  of  such  char- 
acter that  the  court  could  properly  take  action  therein 
and  afford  to  the  party  any  relief.  It  is  proper  to  allow 
a  motion  to  be  filed  to  set  aside  an  erroneous  judgment 
previoulsly  entered,  and  it  is  the  duty  of  the  court  to  hear 
and  pass  upon  the  same,  to  enable  him  to  have  all  his 
objections  and  exceptions  presented  to  this  court. 

In  view  of  the  errors  indicated  the  judgment  rendered 
against  the  appellant,  in  the  court  below,  on  February 
15th,  1892,  is  reversed  and  set  aside,  and  the  cause  is 
remanded  to  the  circuit  court  with  instructions  to  appoint 
a  new  receiver  in  said  cause,  and  that  such  cause  shall 
proceed  in  said  court  until  it  is  finally  adjusted  and  the 
partnership  business  completely  closed  up,  and  that  such 
a  decree  shall  be  rendered  as  will  place  the  parties  upon 
an  equal  footing  as  to  the  proceeds  of  such  partnership 
business. 

Filed  Dec.  21, 1893. 
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No.  16,316. 

Minnich  et  al.  v.  Shaffeb  et  al. 

Rbal  Estate. — Conveyance. — Deed  in  Husband^a  Name. — Fart  ConM- 
eration  by  Wife. — Credit  Given  Husband  on  Faith  of  His  Ownership.— 
Wife  Estopped. — ^Where  a  husband  purchases  land,  taking  the  deed 
in  his  own  name,  the  wife  famishing  part  of  the  purchase  money 
with  knowledge  of  the  fact  that  the  deed  was  made  to  the  husband, 
and  suffered  the  deed  to  remain  on  the  public  records  for  nearly  two 
years,  and  allowed  him  to  receive  credit  on  the  faith  of  his  owner- 
ship of  the  land,  she  can  assert  no  title  to  the  land  against  those 
who  had  no  notice  or  knowledge  of  any  such  claim  or  interest  on 
her  part,  and  who  have  acquired  an  interest  in  the  land  on  the  faith 
of  the  husband's  ownership. 

Judgment. — Contrary  to  Law. — Not  Sustained  by  Evidence. — ^That  the 
decision  of  the  court  is  not  sustained  by  the  evidence  and  is  con- 
trary to  law,  see  opinion. 

From  the  Huntington  Circuit  Court. 

J.  M.  Hatfield y  for  appellants. 
C.  W.  Watkina,  for  appellees. 

Howard,  J. — From  the  first  paragraph  of  the  amended 
complaint,  filed  by  appellees,  it  appears  that,  on  the  19th 
day  of  February,  1890,  Isabella  Jackson,  named  as  de- 
fendant in  the  caption  of  the  complaint,  but  referred  to 
as  plaintiff  in  the  body  of  the  pleading,  was  the  equitable 
owner  of  a  certain  lot  in  the  city  of  Huntington,  de- 
scribed in  the  complaint,  but  that  the  legal  title  to  said 
land  was  in  her  husband,  Jeremiah  J.  Jackson,  also 
named  as  defendant  in  the  caption,  but  treated  as  plain- 
tiff in  the  body  of  the  complaint;  that,  on  the  same  day, 
the  appellants  obtained  a  judgment  against  the  said  Jere- 
miah J.  Jackson  for  $208,  and  caused  a  transcript  of  the 
same  to  be  filed  at  once  in  the  office  of  the  clerk  of  the 
Huntington  Circuit  Court;  that,  afterwards,  the  Jack- 
sons  conveyed  said  land  by  warranty  deed  to  appellees. 
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Shaffer  and  Shaffer.  There  is  also  an  averment  that 
Jeremiah  J.  Jackson  had  no  interest  in  said  real  estate, 
but  held  the  same  in  trust  for  his  wife,  Isabella.  Prayer 
to  quiet  title  in  Shaffer  and  Shaffer,  and  that  the  sheriff, 
James  M.  Bratton,  who  is  made  defendant,  be  enjoined 
from  selling  the  land  on  the  judgment  in  favor  of  appel- 
lants. 

The  second  paragraph  of  the  complaint  is  substantially 
the  same  as  the  first,  with  the  additional  averment  that, 
at  the  time  of  the  conveyance  of  the  land  by  Jacksons  to 
Shaffers,  Jeremiah  J.  Jackson  did  not  have  six  hundred 
dollars'  worth  of  property,  and  that  he  was  entitled  to  an 
exemption  for  that  amount. 

Appellants'  motion  to  strike  out  this  complaint  for  ir- 
regularities apparent  on  its  face,  and  also  their  demurrer 
to  the  complaint,  were  overruled. 

Appellants  answered — 

First.    By  a  general  denial. 

Second.  That  Jeremiah  J.  Jackson  had  himself  pur- 
chased said  land  on  the  29th  day  of  May,  1888,  paying 
six  hundred  dollars  in  cash  and  assuming  incumbrances 
to  the  amount  of  eight  hundred  and  twenty-five  dollars; 
that  he  took  the  deed  in  his  own  name,  and,  on  the  same 
day,  had  the  deed  duly  recorded;  that  he  took  possession 
of  the  land  and  continued  to  hold  the  legal  title  until  the 
24th  day  of  February,  1890,  when  the  real  estate  was 
conveyed  to  the  appellees;  that  Isabella  Jackson  knew 
that  the  title  was  taken  in  her  husband's  name,  and  that 
she  never  made  any  claim  to  the  lot;  that  credit  was  ex- 
tended to  Jeremiah  J.  Jackson  by  appellants,  and  their 
judgment  debt  incurred  by  reason  of  his  ownership  of 
said  land;  and  appellants  had  no  notice  or  knowledge  of 
the  claim  of  Isabella  until  long  after  such  credit  was 
given;  that  appellees  took  said  conveyance  on  the  24th 
day  of  February,  1890,  well  knowing  that  appellants  had 
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obtained  their  said  judgment  on  the  19th  of  February, 
1890. 

In  the  third  paragraph  of  the  answer,  it  is  further  al- 
leged that  in  the  conveyance  by  the  Jacksons  to  Shaffers, 
the  appellees,  it  was  part  of  the  consideration  that  Shaffers 
should  pay  appellants'  judgment,  and  also  alleged  that 
Shaffers  retained,  for  a  time,  a  sufficient  amount  of  the 
purchase  price  to  pay  said  judgment,  of  which  amount 
they  still  retain  $175. 

The  fourth  paragraph  of  the  answer  avers  that  said 
real  estate  was  sold  to  the  appellees  as  the  property  of 
Jeremiah  J.  Jackson,  he  warranting  the  title  thereto,  and 
both  he  and  his  wife  represeufting  that  he  was  the  owner. 
It  is  also  averred  that  at  the  date  of  the  sale,  and  for  a 
long  time  afterwards,  Jeremiah  J.  Jackson  was  the  owner 
of  personal  property,  in  the  city  of  Huntington,  of  the 
value  of  fifteen  hundred  dollars,  and  that  he  did  not  at 
any  time  ask  to  have  said  real  estate  exempt  from  sale  on 
execution. 

The  fifth  paragraph  merely  states  that  the  Shaffers 
have  since  sold  the  land  in  controversy,  and  have  no 
longer  any  interest  in  it. 

The  appellees  replied  in  general  denial. 

There  was  a  finding  by  the  court  in  favor  of  the  ap- 
pellees Shaffer  and  Shaffer,  and  a  judgment  and  decree 
quieting  their  title  to  the  real  estate  described  in  their 
complaint,  and  enjoining  the  collection  of  appellants' 
judgment  against  said  land,  and  restraining  them  from 
setting  up  or  asserting  any  right,  title  or  interest  in  the 
same  by  reason  of  said  judgment. 

A  motion  for  a  new  trial  as  of  right,  and  also  a  motion 
for  a  new  trial  for  the  reasons  therein  stated,  were  over- 
ruled. 

Appellants  complain  of  the  rulings  of  the  court  on  the 
pleadings.     We  are  of  opinion,  however,  that  whatever 
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error,  if  any,  there  may  be  in  these  rulings,  has  not 
caused  any  material  harm  to  appellants.  The  alleged 
errors  are  technical,  and  will  be  considered  cured  on  the 
appeal. 

Whether  the  motion  for  a  new  trial  as  of  right  should 
have  been  sustained,  we  need  not  inquire;  for  we  are 
satisfied  that  appellants  were  entitled  to  a  new  trial  for 
the  reasons  given  in  their  mation,  namely,  that  the  de- 
cision of  the  court  is  not  sustained  by  sufficient  evidence, 
and  that  it  is  contrary  to  law. 

The  evidence  is  properly  in  the  record  by  bills  of  ex- 
ceptions, and  the  evidence  given  by  the  appellees  alone 
is  of  such  a  character  that,  had  it  been  submitted  to  a 
jury,  it  would  have  been  the  duty  of  the  court  to  direct 
the  jury  to  return  a  verdict  for  the  appellants. 

At  the  time  the  Jacksons  purchased  the  land  in  con- 
troversy, it  appears,  from  the  evidence,  that  a  part  of  the 
purchase  money  was  furnished  by  Mrs.  Jackson,  but  that 
the  deed  was  taken  in  the  name  of  her  husband.  This 
was  apparently  with  the  wife's  consent.  She  testified 
that  she  "did  not  know  whose  name  it  was  in." 

For  nearly  two  years,  she  suffered  the  deed  to  remain 
on  the  public  records  in  her  husband's  name  and  al- 
lowed him  to  receive  credit  on  the  faith  of  his  ownership 
of  the  land.  Appellants  had  no  notice  or  knowledge  of 
her  claim,  but  relied  fully  upon  his  title,  as  shown  upon 
the  records. 

Isabella  Jackson  might,  perhaps,  have  asserted  her 
title  against  those  having  knowledge  of  her  alleged  in- 
terest, or  against  persons  who  might  claim  as  heirs  or 
devisees  of  her  husband  in  case  of  his  death;  but  she 
could  assert  no  such  title  against  those  who,  as  appel- 
lants, had  no  notice  or  knowledge  of  any  such  claim  or 
interest  on  her  part,  and  who  had  a  right  to  rely  upon 
the  public  records,  and  upon  her  acquiescence  for  so  long 
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a  time  in  the  title  of  her  husband.  Michener  v.  Bengdf 
135  Ind.  180,  and  authorities  there  cited. 

It  was  admitted  on  the  trial  that  appellants,  judg- 
ment against  Jeremiah  J.  Jackson  was  obtained,  and  a 
transcript  thereof  filed  in  the  oflSce  of  the  clerk  of  the 
circuit  court  of  Huntington  county,  before  the  date  of  the 
conveyance  made  by  Jacksons  to  appellees. 

Jeremiah  J.  Jackson  testified  that,  at  the  time  of  the 
conveyance  to  appellees,  he  had  filed  a  schedule.  This 
schedule  was  for  about  four  hundred  dollars,  but  did  not 
include  an  additional  amount  of  about  four  hundred  dol- 
lars' worth  of  goods  in  a  store  then  owned  by  him,  nor 
did  it  include  the  land  in  controversy.  This  land  was 
sold  to  appellees  for  sixteen  hundred  dollars. 

Rudolph  0.  Shaffer,  one  of  the  appellees,  testified  that, 
of  the  purchase  price  of  the  land,  they  paid  about  $752  to 
satisfy  debts  which  appear  to  have  been  incumbrances 
upon  the  land,  thus  leaving  a  balance  of  nearly  $850. 
Of  this  balance  they  applied  $155  on  account  due  them- 
selves, paid  Mrs.  Jackson  $404,  seemingly  the  equiva- 
lent of  what  was  claimed  as  invested  by  her  in  the  land, 
and  still  retain  $175,  leaving  a  further  amount  unac- 
counted for  of  about  $114. 

He  further  testified  that  the  balance  was  ''held  back 
on  account  of  judgment  of  Minnich  and  Strouse,"  the 
appellants.  "We  were  to  pay  $1,600  for  the  property. 
•  *  *  We  held  back  that  amount  to  cover  that  claim 
[appellant's  judgment]  if  it  had  to  be  paid,  and  also  for 
the  taxes." 

From  the  evidence  of  the  appellees,  therefore,  and 
there  is  no  other  evidence  on  the  subject,  it  appears  that, 
at  the  date  of  the  sale  of  the  real  estate  to  appellees,  Feb- 
ruary 24,  1890,  Jeremiah  J.  Jackson  owned  property  to 
the  value,  apart  from  liens  other  than  appellant's  judg- 
ment, of  over  $1,700. 
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As  Jeremiah  J.  Jackson  was  a  householder,  if  he  had 
less  than  $600  worth  of  property  at  that  date,  it  may- 
be conceded  that  appellants'  judgment  would  not  be  a 
lien  on  any  of  his  property;  but  as  he  then  owned  over 
the  amount  allowed  for  exemption,  it  is  clear  that  the 
judgment  was  a  lien  on  the  real  estate  in  controversy  at 
the  time  it  was  sold. 

Indeed,  the  parties  to  the  sale  seem  to  have  been  of 
that  view  themselves  when  the  sale  was  made.  Both  the 
Jacksons  say  that  the  land  sold  for  $1,600,  and  that  $175 
of  said  sum  was  retained  by  appellees,  the  purchasers. 
The  appellee  Rudolph  O.  Shaffer  gives  the  same  testi- 
mony, and,  in  addition,  in  accounting  for  the  proceeds 
of  sale,  shows  that  not  only  $175  was  retained,  but  fails 
to  account  for  a  further  balance  of  about  $114.  And  he 
states  expressly,  '*That  left  a  balance  of  the  claim  of 
Minnich  and  Strouse,"  and,  further,  that  "We  held  back 
that  amount  to  cover  that  claim  if  it  had  to  be  paid." 
On  the  evidence  of  the  appellees,  the  finding  should  have 
been  for  the  appellants. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial. 

Dailby  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Oct.  13, 1893 ;  petition  for  a  rehearing  overraled  Dec.  16, 1893. 
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No.  16,607. 
CO^STOCK   KT  AL.  V.  CoON   ET   AL. 

Plkadino. — Complaint  to  Seform  a  Deed. — Sufficiency  of. — Consider- 
ation. — A  complaint  to  reform  a  deed,  made  by  the  husband  to  his 
wile  through  a  third  person  for  a  past  consideration  of  |1,000,  is  suf- 
ficient, on  demurrer,  as  showing  a  conveyance  upon  a  valuable  con- 
sideration. 

Debd. — Mutual  Mistake  of  Fact. — Misdescription. — Beformation  of. — 
Susband  and  Wife, — Where  a  husband,  desiring  to  convey  land  to 
his  wife  upon  a  money  consideration,  executed  a  deed  to  a  third 
party,  who,  by  agreement,  was  to,  and  did,  execute  a  deed  to  the 
wife,  but,  by  mutual  mistake,  neither  of  the  deeds  conveyed  the 
land  intended  to  be  conveyed,  the  mistake  was  one  of  fact,  and  the 
wife  is  entitled  to  a  reformation  of  the  deed. 

From  the  Grant  Circuit  Court. 

0.  Harvey,  A.  De  Wolf  and  E.  Y.  Comatock,  for  appel- 
lants. 

A.  E.  Steele f  for  appellees. , 

MoCabe,  J. — ^This  was  a  suit  by  the  appellee  Margaret 
Coon,  against  the  appellants  and  her  co-appellees,  to  re- 
form two  deeds,  one  executed  by  her  co-appellee  Michael 
Coon,  and  herself,  as  his  wife,  purporting  to  convey  cer- 
tain real  estate  to  her  co-appellee  George  Coon,  and  the 
other  executed  by  the  latter  and  his  wife,  purporting  to 
convey  the  same  real  estate  to  appellee  Margaret,  and  to 
enjoin  a  sale  on  execution  levied  on  said  real  estate  as  the 
property  of  appellee  Michael  Coon,  by  appellant  Sanders, 
as  sheriff,  in  favor  of  appellant  Comstock,  to  satisfy  a 
judgment  in  his  favor  against  said  Michael. 

Appellants,  Comstock  and  Sanders,  answered  by  a  gen- 
eral denial,  and  the  other  defendants  were  defaulted. 

Trial  by  the  court,  finding  for  appellee  Margaret  Coon, 
and  against  all  the  defendants  below,  upon  which  she 
had  judgment. 
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The  assignment  of  errors  calls  in  question  the  suffi* 
ciency  of  the  facts  stated  in  the  complaint  to  constitute 
a  cause  of  action,  and  also  questions  the  action  of  the 
trial  court  in  overruling  the  motion  for  a  new  trial. 

We  are  entirely  without  the  aid  of  either  argument  or 
a  brief  on  behalf  of  the  appellee.  This  is  a  very  serious 
dereliction  of  duty  on  the  part  of  the  appellee  and  her 
counsel,  who  recovered  judgment  below.  It  imposes 
needless  labor  on  this  court,simply  because  the  presump- 
tion in  favor  of  the  correctness  of  the  judgment  below 
forbids  us  from  treating  the  failure  to  brief  the  case  for 
appellee  as  a  default  and  confession  of  the  errors  as- 
signed. This  needless  labor  the  person  recovering  judg- 
ment below  has  no  right  to  impose  on  this  court,  and  in 
such  cases  they  must  not  complain  if  we  fail  to  give  that 
painstaking  research  to  sustain  the  judgment  below,  as 
we  might  with  the  aid  of  some  sort  of  a  brief  or  argu- 
ment. 

The  substance  of  the  complaint  is  that  on  the  28th  day 
of  August,  1882,  the  appellee  Michael  Coon,  husband  of 
plaintiff  Margaret  Coon,  was  indebted  to  her  in  the  sum 
of  $1,000  for  money  had  and  received,  and  for  the  pur- 
pose of  paying  said  sum  so  due  said  Michael  contracted 
and  agreed  with  her  that  he  would  cause  to  be  conveyed 
to  her  the  following  real  estate,  to  wit,  (then  follows  the 
description  of  ten  acres  of  land  in  the  county  of  Grant); 
and  in  compliance  with  said  agreement  he  undertook  to 
convey  said  real  estate  to  George  Coon  under  and  by  vir- 
tue of  an  agreement  that  said  George  Coon  should  convey 
the  same  to  said  Margaret.  But  by  mistake  said  Michael 
conveyed  a  different  ten  acre  tract  to  said  George  Coon^ 
and  that  said  George  Coon  and  his  wife,  Amanda  Coon, 
by  mistake,  conveyed  to  this  plaintiff  the  last  mentioned 
tract  instead  of  the  first;  that  each  of  said  parties. 
Vol.  135—41 
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Michael  and  George  Coon  and  his  wife,  in  each  of  the 
conveyances  mentioned,  undertook  and  intended  to  con- 
vey the  first  mentioned  tract,  and  at  the  time  of  the  con* 
veyance  the  said  Margaret  was  put  in  possession  of  said 
first  mentioned  tract,  and  has  ever  since  been  in  the 
quiet  and  peaceable  possession  thereof,  and  that  said 
misdescription  was  made  by  mistake  only. 

Said  George  Coon  and  wife  are  made  defendants,  as 
well  as  John  Sanders,  sheriff  of  Grant  county;  that  on 
the  8th  day  of  September,  1890,  Archibald  Comstock, 
as  surviving  partner  of  Heni'y  R.  Lowe  &  Co.,  ob- 
tained a  judgment  against  the  above  named  Michael 
Coon,  in  the  Pulaski  Circuit  Court,  for  $397.21,  and  that 
on  the  19th  day  of  May,  1891,  said  Comstock  took  out 
execution  on  said  judgment  and  placed  the  same  in  the 
hands  of  appellant  John  Sanders,  sheriff  of  Grant  county , 
Indiana,  as  such  sheriff,  and  that  on  the  1st  day  of  June, 
1891,  said  sheriff  levied  said  execution  on  the  real  estate 
last  mentioned  and  described,  and  is  threatening,  and  is 
about,  to  sell  the  same  for  the  purpose  of  satisfying  said 
judgment;  that  if  he  is  not  restrained  he  will  so  sell  said 
real  estate.  Wherefore,  plaintiff  asks  that  said  sheriff 
be  restrained  and  forever  enjoined  from  so  selling  said 
real  estate,  or  from  offering  the  same  for  sale  by  virtue 
of  said  judgment  and  execution,  and  that  the  plaintiffs' 
title  be  quieted  and  for  all  other  proper  relief." 

The  first  objection  urged  to  this  complaint  is  that  it 
fails  to  show  a  consideration  for  the  agreement  of  Michael 
Coon  to  convey  the  land  described  to  the  appellee  Mar- 
garet Coon,  his  wife. 

It  is  settled  law  that  a  reformation  of  a  deed  can  not 
be  enforced  where  there  is  no  consideration  therefor,  and 
where  it  is  merely  voluntary.  German  Mutual  Ins.  Co. 
V.  Orim,  32  Ind.  249;  Froman  v.  Froman,  13  Ind.  317; 
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Randall  v.  Ohent,  19  Ind.  271;  Andrews  v.  Andrews,  12 
Ind.  348. 

But  if  there  is  any  consideration  at  all  for  the  convey- 
ance, a  mistake  therein  may  be  corrected. 

In  Mason  v.  Movlden,  58  Ind.  1  (3),  this  court  said: 
*'The  case  is  not  entirely  like  one  where  specific  perform- 
ance of  a  contract  is  sought.  Here,  the  vendor  attempted 
to  perform  her  contract,  and  executed  a  deed  for  that  pur- 
pose. The  aid  of  the  court  is  required  only  to  correct  a 
mistake  into  which  the  parties  mutually  fell  in  the  exe- 
cution of  their  purpose,  the  one  to  convey,  and  the  other 
to  receive,  the  title  to  the  land.  •  *  *  "We  may  ob- 
serve, that  it  is  not  essential  that  the  consideration  should 
be  adequate.  *  *  *  It  is,  indeed,  necessary  that  the 
consideration  should  be  of  some  value;  but  it  is  suffi- 
cient, as  we  have  said,  if  it  be  of  slight  value  only.'* 

The  complaint  showed,  that  an  indebtedness  of  said 
Michael  Coon  to  appellee  Margaret  Coon,  his  wife,  for 
one  thousand  dollars,  was  the  consideration  for  the  con- 
veyance; that  the  agreement  was  between  the  husband, 
Michael,  and  the  wife,  Margaret  Coon,  that  the  convey- 
ance was  to  be  made  to  her  in  payment  and  satisfaction 
of  said  debt.  That  was  ample  consideration.  But  it  is 
contended,  that  this  indebtedness  was  not  a  valid  con- 
sideration, because  it  was  a  past  consideration.  True,  it 
was  a  past  consideration;  that  is,  it  passed  from  the  ap- 
pellee Margaret  Coon  before  the  contract  was  entered  into 
between  her  and  her  husband,  Michael  Coon,  by  which 
he  was  to  convey  the  land  to  her. 

Appellants'  counsel  seem  to  suppose  that  a  past  con- 
sideration is  not  sufficient  to  support  a  promise  or  con- 
tract in  any  case.  In  this  they  are  in  error.  A  past 
consideration  is  insufficient  only  in  cases  where  the 
promisor  is  under  no  previous  legal  or  moral  obligation 
to  pay  or  perform.     In  a  case  like  the  present,  where 
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the  promisor  was  under  a  previous  obligation  to  pay  the 
debt,  both  legal  and  moral,  his  promise  to  do  so,  by 
causing  the  land  to  be  conveyed  from  himself  to  his  wife, 
through  the  intervention  of  a  third  person,  in  payment 
of  such  debt,  had  for  its  support  a  good  and  sufficient 
consideration.  Ooldaby  v.  RoberUon^  1  Blackf.  246; 
Clodfelter  v.  Hvlett,  72  Ind.  137;  Wills  v.  Ross,  77 
Ind.  1. 

The  proceeding  was  not  one,  as  counsel  seem  to  sup- 
pose, to  enforce  specific  performance  of  a  contract,  nor  to 
enforce  rights  founded  on  an  equitable  title,  but  it  is  an 
appeal  to  the  equity  powers  of  the  court  to  correct  an  al- 
leged mistake  in  her  deed,  the  evidence  of  her  legal  title. 
Hence,  the  principles  discussed  and  authorities  cited  by 
them  on  this  point  have  no  application  to  the  case. 

Counsel  assert,  as  a  reason  why  there  can  be  no  recov- 
ery, or  ought  not  to  have  been  any  recovery  under  the 
evidence,  that  the  land  described  in  the  appellee  Mar- 
garet Coon's  complaint  is  altogether  different  land  from 
that  described  in  the  two  deeds  sought  to  be  corrected, 
the  one  from  Michael  Coon  and  Margaret  Coon  to  George 
Coon,  and  the  other  from  George  and  his  wife  to  Margaret 
Coon.  That  is  the  very  reason  why  the  complaint  was 
good,  and  one  of  the  reasons  why  the  appellee  Margaret 
ought  to  recover.  If  the  land  described  in  her  com- 
plaint, as  the  lanS  intended  to  be  conveyed,  had  been 
the  same  as  that  described  in  the  deeds  as  actually  con- 
veyed, there  would  have  been  no  mistake  to  correct,  and 
hence  no  cause  of  action,  and  no  recovery  thereon  could 
be  sustained. 

Counsel  assert  that  dealings  between  husband  and  wife 
are  not  regarded  as  contracts,  and'cite  Barneit  v.  Harsh- 
barger,  Admr.j  105  Ind.  410  (412),  where  it  is  said  that 
**  Dealings  between  husband  and  wife  are  not  regarded  as 
contracts  in  the  strict  legal  sense."     That  was  said   in  a 
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case  where  the  question  involved  was  whether  the  statute 
of  limitations  would  apply  to  transactions  between  hus- 
band and  wife.  No  question  of  that  kind  is  involved  here, 
and  hence  that  case  has  no  application  to  the  case  at  bar. 

Counsel,  in  support  of  their  contention,  cite  Harrell  v. 
Harrelly  117  Ind.  94.  In  that  case  it  was  held  that  a 
wife  possessed  of  a  large  estate  may  borrow  money  of  her 
husband  to  be  used  in  her  own  separate  business,  and 
that  her  husband  can  enforce  its  repayment. 

That  case  does  not  lend  any  sanction  to  appellants' 
contention,  that  money  loaned  by  a  wife  to  a  husband 
can  not  form  a  consideration  for  an  agreement  on  the 
part  of  the  husband  to  repay  it  by  the  conveyance  of 
land  to  her. 

Counsel  cite  also  Corcoran  v.  Corcoran,  119  Ind.  138, 
but  that  case  has  no  application  at  all.  It  was  there 
sought  to  enforce  a  contract  between  husband  and  wife, 
by  which,  in  consideration  of  a  conveyance  of  land  to 
her,  she  agreed  to  support  him  during  his  natural  life. 
That  contract  was  held  void,  not  because  the  parties 
could  not  make  any  contract  that  would  be  enforcible  in 
equity,  but  because,  as  was  there  said,  "The  law  makes 
it  the  duty  of  the  husband  not  only  to  support  himself, 
but-  his  wife  and  children  as  well,  and  we  know  of  no 
rule  of  law  or  of  public  policy,  which  gives  any  counte- 
nance to  an  attempt  by  a  husband  to  abdicate  the  duty 
which  the  law  casts  upon  him,  and  impose  it  as  an  ob- 
ligation upon  his  wife  through  the  medium  of  an  ordin- 
ary oral  contract." 

This  case  affords  still  less  support  to  appellants'  con- 
tention. But  it  has  been  held,  by  this  court,  that  con- 
tracts which  would  be  sustained  at  law  if  made  by  a 
husband  with  a  trustee,  for  the  benefit  of  the  wife,  will 
be  upheld  in  equity  if  made  directly  between  husband 
and  wife.     Sims  v.  Rickets,  35  Ind.  181;    Thompson  v. 
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Mills,  39  Ind.  528';  Brookville  Nat' I  Bank  v.  Kimble,  76 
Ind.  195;   Wilson  y.  Wilson,  113  Ind.  415. 

A  husband  may  not  only  voluntarily  perform  a  con- 
tract to  repay  money  borrowed  from  his  wife,  but  equity 
will  compel  performance.  Proctor  v.  Cole,  104  Ind.  373; 
Goif,  Assignee,  v.  Rogers,  71  Ind.  459. 

But  it  is  only  necessary  here,  to  maintain  the  suffi- 
ciency of  the  complaint,  that  there  was  a  consideration 
for  the  conveyance  sought  to  be  corrected.  As  already  ob- 
served, this  was  not  an  action  to  compel  specific  perform- 
ance, or  in  any  other  way  to  enforce  a  contract  between 
husband  and  wife,  but  simply  to  have  mistakes  in  a  con- 
veyance corrected. 

The  questions  of  possession  and  the  statute  of  frauds, 
so  much  discussed  by  counsel,  have  no  bearing  on  the 
sufficiency  of  the  complaint.  Nor  was  it  necessary  to  al- 
lege that  she  had  performed  any  contract,  as  she  was  not 
seeking  to  enforce  a  contract  or  to  recover  damage  for  the 
breach  of  a  contract.  It  is  last  contended  that  the  evi- 
dence is  insufficient  to  establish  the  alleged  mistake,  be- 
cause the  evidence  fails  to  show  that  any  word  or  words 
were  inserted  in  the  deeds,  that  were  intended  to  be  left 
out,  or  that  any  word  or  words  were  left  out  that  were 
intended  to  be  inserted;  therefore,  it  is  contended  that  if 
mistake  there  was,  it  was  a  mistake  of  law  in  supposing 
that  the  words  of  the  deed  were  legally  sufficient  to  con- 
vey the  land  intended. 

There  are  many  instruments  to  which  these  principles 
are  strictly  applicable,  but  they  are  not  applicable  to  the 
words  of  description  in  the  deeds  in  question  here. 

In  thecaseof  jBaier  v.Pi/a«,108  Ind.  61(66),  this  court, 
in  a  case  precisely  like  this,  said:  '*The  mistake  here, 
we  think,  was  a  mistake  of  fact.  The  purpose  was  to  de- 
scribe a  tract  of  land  owned  by  the  father,  and  which  he 
intended,  and  was  attempting,  to  convey  to  the  son.  The 
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mistake  was  in  applying  to  that  tract  a  description  that 
did  not  describe  it  at  all,  but  an  entirely  different  tract. 
They  supposed  that  the  description  used  in  the  deed  de- 
scribed the  tract  intended  to  be  conveyed,  and  in  that 
they  were  mistaken.  Whether  or  not  the  description 
used  covered  the  tract  intended  to  be  conveyed,  we  think, 
was  a  question  of  fact,  and  as  to  that  fact  there  was  a 
mistake.  It  was  a  fact,  too,  about  which  the  parties 
might  easily  be  mistaken,  without  being  guilty  of  such 
negligence  as  ought  to  defeat  a  reformation  of  the  deed.'' 

This  case  is  precisely  applicable  to  the  facts  and  cir- 
cumstances of  the  case  at  bar,  and  is  decisive  of  the  point 
as  to  mistake  and  the  sufficiency  of  the  evidence  to  es- 
tablish such  mistake.  The  evidence  was  amply  sufficient 
to  support  the  finding.  Therefore,  there  was  no  error  in 
overruling  the  motion  for  a  new  trial. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  Dec.  19, 1893. 


Will. — Construction  of. — Devise  to  Wife, — Life  Estate  With  Power  of 
Disposition  of  Fee, — Where  a  provision  of  a  will  was:  "I  give  and 
devise  to  my  beloved  wife  *  *  all  my  property,  both  real  and 
personal,  after  paying  my  just  debts,  to  be  and  remain  hers  daring 
her  natural  life,  to  use,  enjoy  and  dispose  of,  as  she  may  desire/' 
with  a  remainder  over  to  the  testator's  children,  such  provision 
vested  in  the  widow  a  life  estate  only,  with  the  added  power  to 
dispose  of  the  fee,  leaving  his  children  to  take  under  the  will  such 
property  as  was  not  disposed  of  by  his  widow  at  her  death. 

From  the  Posey  Circuit  Court, 


H:\5  W7 


No.  16,378.  y—-^, 

146    482 

Wiley  et  al.  v.   Gregory  et  al.  135  647 


168   173| 


648  SUPREME  COURT  OF  INDIANA, 

Wiley  et  €U.v.  Gregory  et  al. 

W,  P.  Edaon  and  /.  M.  Edson,  for  appellants. 
E.  M,  SpenceVf  J.  W.  Spencer,  J.  R.  Brill  and  O.  V. 
Menzies,  for  appellees. 

Coffey,  J. — In  the  year  1882  Joseo  Gregory,  of  Posey 
county,  in  this  State,  executed  the  following  will:  ''I, 
Joseo  Gregory,  of  the  county  of  Posey  and  State  of  In- 
diana, being  of  sound  mind  and  disposing  memory,  do 
make  and  publish  this  my  last  yvill  and  testament. 

First.  I  give  and  devise  to  my  beloved  wife,  Manisa 
Gregory,  all  of  my  property,  both  real  and  personal,  after 
paying  my  just  debts,  to  be  and  remain  hers  during  her 
natural  life,  to  use,  enjoy  and  dispose  of  as  she  may  de- 
sire, and  after  her  death,  all  that  remains  undisposed  of 
by  her,  I  desire  that  the  same  be  equally  divided  among 
my  children,  as  follows:  Alvis  Gregory,  John  Gregory, 
Margaret  Wiley,  and  Jane  Nelson  to  share  and  share  alike, 
and  in  the  event  of  the  death  of  my  said  son  Alvis  Greg- 
ory before  the  death  of  my  said  wife,  then  the  share  of 
said  property  given  and  devised  to  him  under  the  terms 
of  this  will  shall  be  equally  divided  between  my  other 
three  children,  John  Gregory,  Margaret  Wiley,  and  Jane 
Nelson,  or  their  heirs;  and  in  the  event  my  said  wife 
shall  not  survive  me,  after  the  payment  of  my  just  debts, 
I  give  and  devise  all  my  property,  both  real  and  personal, 
to  my  beloved  children,  Alvis  Gregory,  John  Gregory, 
Margaret  Wiley,  and  Jane  Nelson,  or  their  heirs,  always 
provided  that  if  my  said  son,  Alvis  Gregory,  shall  not 
be  living  at  my  death,  then  all  of  my  said  property  shall 
be  equally  divided  between  my  said  children,  John 
Gregory,  Margaret  Wiley,  and  Jane  Nelson,  or  their  sur- 
viving heirs,  to  share  and  share  alike." 

It  is  contended  by  the  appellants  that  Manisa  Gregory, 
under  the  terms  of  this  will,  took  a  fee  simple  interest  in 
the  lands  of  which   her  husband,  Joseo  Gregory,  died 
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seized,  while,  on  the  other  hand,  it  is  contended  by  the 
appellees  that  she  took  a  life  estate  only.  This  is  the 
only  question  in  the  case  presented  for  our  consideration 
and  decision. 

It  is  earnestly  contended  by  the  appellants,  with  much 
ability  and  learning,  that  by  a  correct  interpretation  of 
the  above  will,  three  propositions  are  established,  viz: 

First.  The  absolute  power  of  disposition  of  the  prop- 
erty devised,  which  was  given  to  Manisa  Gregory,  by  the 
words  *'to  use,  enjoy,  and  dispose  of  as  she  may  desire," 
with  a  limitation  over  after  death  of  ''all  that  remains 
undisposed  of  by  her,"  confers  on  her  the  absolute  do- 
minion over  the  same,  as  fully  as  if  she  were  the  owner 
of  a  fee  simple  estate  therein. 

Second.  That  the  gift  to  Manisa  Gregory  of  an  abso- 
lute power  of  disposition  of  the  property  devised,  in  con- 
nection with  the  other  clauses  in  the  will,  denoting  a 
general  intent  of  the  testator  to  give  a  fee  simple  estate 
in  the  same,  defeats  his  special  or  particular  intent  to 
give  her  a  life  estate  therein. 

Third.  The  absolute  power  of  disposition  of  the  prop- 
erty devised,  which  was  given  to  Manisa  Gregory,  coal- 
esces with  the  life  estate  so  devised  to  her,  and  constitutes 
in  her  a  fee  simple  estate,  whereby  the  limitation  over 
becomes  void  for  repugnancy. 

On  the  other  hand,  it  is  contended  by  the  appellees, 
with  equal  earnestness,  ability  and  learning: 

First.  That  by  the  terms  of  this  will,  Manisa  Gregory 
took  a  life  estate  only  in  the  lands  of  which  the  testator 
died  seized,  coupled  with  a  power  of  disposition. 

Second.  That  the  particular  life  estate  expressly  given 
to  Manisa  Gregory  is  not  enlarged  to  a  fee  by  the  added 
general  power  of  disposition. 

Each  of  the  parties  concedes  that  the  purpose  of  in- 
terpreting and  construing  a  will  is  to  ascertain,  if  possi- 
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ble,  the  intention  of  the  testator,  and  that  when  such  in- 
tention is  ascertained,  it  must  be  given  effect,  unless  it 
is  in  violation  of  some  rule  of  law.  It  is  also  conceded 
that,  in  the  interpretation  and  construction  of  wills,  we 
are  bound  by  the  well  known  rules  of  construction  fixed 
by  the  law,  and  approved  by  the  wisdom  of  ages,  as  the 
best  mode  of  ascertaining  the  intention  of  the  testator. 
Generally  there  is  but  little  difficulty  in  ascertaining  the 
rules,  but  it  is  not  always  easy  to  apply  them  in  a  par- 
ticular case.  Stripped  of  the  general  power  of  disposi- 
tion vested  in  Manisa  Gregory,  the  construction  of  this 
will  is  free  from  difficulty.  Considered  independently  of 
that  power,  it  vests  in  her  a  life  estate,  only  in  the  land 
owned  by  the  testator  at  the  time  of  his  death,  with  the 
remainder  over  to  his  children  named  in  the  will.  The 
question  for  consideration  and  decision,  therefore,  is  this, 
what  effect  has  the  general  power  of  disposition  given  to 
Manisa  Gregory  upon  the  life  estate  vested  in  her  by  the 
will? 

In  support  of  their  contention,  that  in  a  case  like  this 
the  life  estate  and  the  general  power  to  dispose  of  the 
property  coalesce  and  defeat  the  remainder  over,  the  ap- 
pellants seem  to  rely  principally  upon  the  case  of  Hale 
V.  Marsh,  100  Mass.  468,  and  the  case  of  Van  Oorder  v. 
Smith,  99  Ind.  404. 

The  case  of  Hale  v.  Marsh,  supra,  was  criticised,  and, 
we  think,  justly,  in  the  able  opinion  in  the  case  of  Bur- 
high  V.  Clough,  52  N.  H.  267.  In  the  case  of  Hale  v. 
Marsh,  the  will  of  Enoch  Hale  vested  in  his  widow,  Jane, 
all  his  property,  both  real  and  personal,  ''freely  to  be 
possessed,  used  and  enjoyed  by  her  for  and  during  the 
period  of  her  natural  life;  with  full  and  absolute  power 
and  authority  to  sell  and  dispose  of  the  whole  or  any 
part  or  portion  of  the  same,  whether  real  or  personal,  at 


NOVEMBER  TERM,  1893.  651 

"Wiley  et  al,  v.  Gregory  et  al. 

her  own  pleasure,  and  to  manage,  use,  and  improve  the 
same  according  to  her  discretion." 

There  was  a  devise  over  to  certain  named  relatives  of 
the  testator  of  what  remained  unexpended  by  the  widow, 
at  the  time  of  her  death.  She  sold  a  lot  in  the  city  of 
Boston,  held  by  her  under  the  terms  of  the  will,  to  Marsh 
and  tendered  to  him  a  deed.  Upon  his  refusal  to  accept 
the  deed  she  brought  her  action  for  specific  performance, 
and,  as  stated  in  the  opinion,  the  only  question  involved 
was  whether  she  had  power,  under  the  will  of  her  hus- 
band, to  convey  the  fee  to  the  lot.  This  being  the  only 
question  in  the  case,  it  can  not  be  said  that  it  was  neces- 
sary for  the  court  to  determine  whether  she  took  a  fee  in 
the  lot  bv  the  terms  of  the  will  or  whether  she  took  a  life 
estate  only,  since  she  possessed  the  power  to  convey  the 
fee,  at  her  pleasure,  whether  her  estate  was  a  fee  or  for  life. 

We  are  unable  to  acknowledge  the  force  of  the  sugges- 
tion made  by  counsel  to  the  effect  that  it  was  necessary 
to  determine  whether  Mrs.  Hale  took  a  fee  or  a  smaller 
estate,  because  if  she  took  a  fee  Marsh  would  derive  his 
title  from  her,  while,  if  she  conveyed  to  him  simply  by 
virtue  of  the  power  contained  in  the  will,  he  would  de- 
rive his  title  from  the  testator.  It  was  wholly  unim- 
portant to  Marsh  whether  his  title  was  derived  from  the 
testator  or  from  Mrs.  Hale,  provided  it  was  perfect. 

Whether  the  title  would  be  perfect  or  otherwise  seems 
to  have  been  the  question  presented  for  the  decision  of 
the  court.  That  this  case,  so  far  as  it  adjudicated  the 
question  before  the  court,  is  sound,  we  think  there  can 
be  no  doubt;  but  it  does  not  follow,  when  it  is  cited  in  an 
opinion,  that  the  court  citing  it  indorsed  all  that  may 
have  been  said  by  way  of  argument  by  the  judge  who 
wrote  it,  or  that  there  is  any  indorsement  of  anything 
said,  beyond  what  was  necessary  to  a  decision  of  the  case, 
if  anything  of  that  kind  is  contained  in  it. 
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The  case  of  Van  Oorder  v.  Smith,  supra,  bears  the  evi- 
dence of  having  received  a  much  more  laborious  consid- 
eration than  the  case  of  HaU  v.  Marsh,  supra,  and  we 
think  the  conclusion  therein  reached  was  unquestionably 
correct.  It  is  to  be  observed,  however,  that  the  will  of 
William  Huddleston,  involved  in  that  case,  did  not  at- 
tempt to  dispose  of  a  remainder.  This  fact  alone  un- 
doubtedly exerted  great  influence  in  inducing  the  con- 
clusion reached  in  the  case.  In  that  respect  the  case 
differs  from  the  one  now  under  consideration. 

We  think  the  true  rule  applicable  to  cases  of  the  class 
to  which  this  belongs,  is  as  follows:  If  an  estate  be 
given  to  a  person  generally  or  indefinitely,  with  a  power 
of  disposition,  it  carries  a  fee,  unless  the  testator  gives 
to  the  first  taker  an  estate  for  life  only,  and  annexes  to  it 
a  power  of  disposition  of  the  reversion.  In  that  case  the 
express  limitation  for  life  will  control  the  operation  of 
the  power  and  prevent  it  from  enlarging  the  estate  to  a 
fee. 

So,  too,  in  the  case  of  Jackson  v.  Robins,  16  Johns. 
637,  Chancellor  Kent  said:  ''We  may  lay  it  down  as  an 
incontrovertible  rule  that  where  an  estate  is  given  to  a 
person  generally  or  indefinitely,  with  a  power  of  disposi- 
tion, it  carries  a  fee,  and  the  only  exception  to  the  rule 
is  where  the  testator  gives  to  the  first  taker  an  estate  for 
life  only,  by  certain  and  express  words,  and  annexes  to  it 
a  power  of  disposal.  In  that  particular  and  special  case 
the  devisee  for  life  will  not  take  an  estate  in  fee,  notwith- 
standing the  distinct  and  naked  gift  of  a  power  of  dispo- 
sition of  the  reversion.  This  distinction  is  carefully 
marked  and  settled  in  the  cases." 

It  seems  to  be  well  settled,  by  numerous  authorities, 
that  where  a  particular  estate  is  expressly  devised,  a  con- 
trary intent  is  not  to  be  implied  by  subsequent  words, 
and  that  an  express  life  estate  can  not  generally  be  en* 
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larged  by  implication,  but  it  must  be  done  by  express 
words. 

In  the  case  of  Burleigh  v.  Clough,  supra,  the  following 
is  quoted  with  approval:  '"There  are  two  case's  jthat 
are  express  authorities  that  the  wife,  in  the  principal 
case,  has  but  an  estate  for  life,  with  a  power  to  dispose 
of  the  fee;  and  these  two  cases  do  make  this  very  differ- 
euce,  viz:  Where  lands  are  devised  to  one  generally, 
and  to  be  at  his  disposal,  this  is  a  fee  in  the  devisee;  but 
where  lands  are  devised  to  one  expressly  for  life,  and 
afterwards  to  be  at  the  devisee's  disposal,  only  an  estate 
for  life  passes  to  the  devisee,  with  a  bare  power  to  dis- 
pose of  the  fee;  for  that  (as  it  is  said)  words  by  implica- 
tion shall  not  merge  or  destroy  an  express  estate  for 
life.'' 

It  would  seem  that  an  express  devise  of  an  estate  for 
life  negatives  the  intention  to  give  the  absolute  property 
and  converts  a  superadded  right  of  disposition  into  a  mere 
power. 

Thus,  in  the  case  of  Dunning  v.  Vandv^eUj  47  Ind. 
423,  this  court  quoted  with  approval  from  the  case  of 
Denson  v.  Mitchell,  26  Ala.  360,  the  following:  "The 
authorities,  both  English  and  American,  seem  generally 
to  agree  in  the  position  that  an  express  estate  for  life, 
given  by  will,  negatives  the  intention  to  give  the  abso- 
lute property,  and  converts  words  confirming  a  right  of 
disposition  into  words  of  mere  power.'* 

It  may  be  said,  generally,  of  the  authorities  cited  by 
counsel,  in  their  able  briefs  in  these  cases,  namely:  Van 
Oorder  v.  Smith,  supra;  Dunning  v.  Vandusen,  supra; 
Ooudie  V.  Johnson,  109  Ind.  427;  Wood  v.  Robert- 
son, 113  Ind.  323;  John  v.  Bradbury,  Admr.,  97  Ind. 
263;  South  v.  South,  91  Ind.  221;  Clark  v.  Middlesvnyrth, 
82  Ind.  240;  Downie  v.  Buennagel,  94  Ind.  228;  Jenkms 
v.  Gomp^n,  123  Ind.  117;    Robertson  v.  Robertson,  120 
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Ind.  333;  Rapp  v.  Matthias,  35  Ind.  332,  and  Waugh  v. 
Riley,  68  Ind.  482,  that  there  is  no  irreconcilable  con- 
flict in  them. 

We'think,  too,  in  the  light  of  some  of  these  cases,  we 
are  warranted  in  saying  that  where  a  testator,  in  his  will, 
creates  what  purports  to  be  a  life  estate,  and  devises  a 
remainder  to  another,  the  devise  of  the  remainder  is 
of  controlling  influence  in  ascertaining  his  intention. 
It  is  not  to  be  supposed  that  a  man  engaged  in  the  sol- 
emn duty  of  settling  his  wordly  afEairs,  by  will,  in  view 
of  approaching  dissolution,  where  it  is  his  duty  to  re- 
member the  natural  objects  of  his  bounty,  will  be  guilty 
of  the  mockery  of  devising  to  one  that  which  he  has  al- 
ready intentionally  devised  to  another,  unless  such  an 
intent  is  expressed  in  such  terms  as  to  leave  no  doubt. 

In  the  will  before  us,  Joseo  Gregory  expressly  limits 
the  estate  devised  to  his  wife  to  an  estate  for  life  only, 
and,  in  addition,  disposes  of  the  fee  in  his  lands  to  his 
children,  the  natural  objects  of  his  bounty.  To  hold 
that  by  conferring  on  his  wife  an  unlimited  power  to  dis- 
pose of  the  fee,  he  vested  the  fee-simple  to  his  lands  in 
her,  is  to  hold  that  he  did  a  thing  which  he  evidently 
did  not  intend  to  do;  while,  on  the  other  hand,  to  hold  that 
the  will  vests  in  the  widow  a  life  estate  only,  with  the 
added  power  to  dispose  of  the  fee,  leaving  his  children  to 
take,  under  the  will,  such  property  as  was  not  disposed 
of  by  the  first  taker,  we  make  the  will  conform  to  what 
was  the  evident  intention  of  the  testator.  After  a  care- 
ful consideration  of  all  the  provisions  of  the  will  before 
us,  we  have  reached  the  conclusion  that  Manisa  Gregory 
took  a  life  estate  only  in  the  lands  of  which  her  husband 
died  seized. 

Judgment  affirmed. 

Filed  Nov.  28, 1898. 


NOVEMBER  TERM,  1893.  655 


Kramer  v.  Williamson. 


No.  16,458.  1%  (55f) 

146    198 


Kramer  v,  Williamson.  J?6  «65l 

154    19IS| 

Plbadinq. — Complaint,  Sufficiency  of, — Cancellation  of  Notes. — Fraud,  liei  f^l 
— Failure  of  Consideration. — In  an  action  to  cancel  certain  notes  al- 
leged to  have  been  fraudulently  obtained,  the  complaint  is  suffi- 
cient, irrespective  of  the  charge  of  fraud,  to  entitle  the  plaintiff  to 
their  cancellation,  which  shows  that  the  consideration  for  the  notes 
has  completely  failed. 

Vbkdict. — Sufficiency  of  Fvidence  to  Sustain. — ^That  the  verdict  is  sus- 
tained by  the  evidence,  see  opinion. 

CoNTBACT. — Bepresentations  or  Inducements. — Bight  to  Bely  On. — A  con- 
tracting party  has  an  absolute  right  to  rely  on  the  express  statement 
of  an  existing  fact,  the  truth  of  which  is  known  to  the  opposite 
party  and  unknown  to  him,  as  the  basis  of  a  mutual  engagement, 
and  he  is  under  no  obligation  to  investigate  or  verify  the  same. 

Evidence. — Matters  of  Record. — Admissibility. — ^Where  the  issues  of  a 
case  involve  the  record  of  a  former  proceeding,  such  record,  or  parts 
thereof  relevant  to  the  issues,  may  be  introduced  in  evidence,  and 
the  same  is  true  of  deeds  and  other  matters  of  record. 

From  the  Madison  Circuit  Court. 

C  M.  OreenleCy  E.  B.  Ooodykoontz  and  Q.  M,  Ballard^ 
for  appellant. 

W.  0.  Dean,  W.  H,  Dean,  J.  •TT.  Kittinger  and  L. 
Schwinn,  for  appellee. 

Dailby,  J. — ^This  was  an  action  brought  by  the  appel- 
lee, against  the  appellant,  in  the  court  below,  to  obtain  a 
judgment  and  decree,  declaring  certain  notes,  and  amort- 
gage  executed  to  secure  the  same,  null  and  void,  and  to 
cancel  said  mortgage. 

The  complaint  is  in  two  paragraphs;  and  each  sub- 
stantially avers  that  at  the  time  of  the  execution  of  the 
notes  and  mortgage  in  controversy  there  were  two  suits 
pending  in  the  Madison  Circuit  Court,  one  of  which  was 
a  proceeding  by  Maleva  Hutson,  against  the  appellant 
and  appellee  herein,  to  foreclose  a  vendor's  lien  on  cer- 
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tain  real  estate  therein  described,  which  the  appellant  had 
sold  and  conveyed  to  the  appellee,  prior  thereto,  by  a 
deed  containing  the  covenants  of  general  warranty;  that 
the  other  suit  was  an  action  brought  by  one  William  E. 
Redwine  against  the  appellee  to  recover  $2,000  damages 
for  alleged  malicious  prosecution;  that  said  causes  were 
both  set  for  trial  in  said  court  on  the  same  day;  that  the 
case  of  Hutson  against  appellant  and  appellee,  in  which 
the  appellant  was  the  real  party  defendant  in  interest, 
was  first  taken  up  for  trial,  and  after  the  plaintiffs  therein 
had  introduced  their  evidence  in  chief,  it  became  evi- 
dent to  the  appellant  that  the  plaintiffs  would  succeed  in 
said  cause;  that  thereupon  the  appellant  entered  into  an 
agreement  with  the  plaintiffs  to  compromise,  and  did  set- 
tle said  suit  for  the  sum  of  |225;  that  the  appellee  had 
engaged  the  Behymer  brothers,  as  attorneys  to  represent 
him  in  his  defense  in  the  Redwine  case,  but  they  failed 
to  be  present  and  assist  him  in  that  behalf;  that  while 
the  appellant  was  effecting  the  adjustment  of  his  said 
cause  for  $225,  he  came  to  the  appellee  and  represented 
to  him  that  there  was  a  large  amount  of  costs  accrued  in 
the  case  of  said  Redwjne  against  the  appellee  amounting 
in  the  aggregate  to  $200,  and  that  said  Redwine  was  of- 
fering to  accept  the  sum  of  $200  in  full  of  his  claim  to 
damages  in  his  suit  against  the  appellee;  that  the  appel- 
lant was  compromising  his  said  cause  with  Mrs.  Hut- 
son  etaL,  and  if  the  appellee  would  execute  to  him  his  note 
for  $200,  due  five  years  after  the  date  thereof,  secured  by 
a  mortgage  on  the  appellee's  real  estate,  he — the  appel- 
lant— would  furnish  and  pay  for  the  appellee  to  said 
Redwine  the  $200,  in  settlement  of  the  suit  for  malicious 
prosecution;  that  these  representations  were  false  and 
fraudulent;  that  the  appellant  never  compromised  said 
suit  against  the  appellee  and  never  paid  any  amount  for 
him  in  adjustment  of  said  suit  or  otherwise,  and  that  it 
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was  not  necessary  for  him  to  have  $200,  or  any  other 
amount  for  that  purpose,  and  that  the  consideration  for 
said  note  has  wholly  failed. 

There  is  a  slight  difference  between  the  verbiage  of  the 
two  paragraphs  of  the  complaint,  but  we  think  each  one 
sufficiently  shows  that  no  consideration  moved  from  the 
appellant  to  the  appellee  for  the  note  in  suit,  and  that  as 
between  the  appellant  and  the  appellee,  |the  former  was 
primarily  liable  for  the  amount  paid  in  the  foreclosure 
proceeding.  The  averments  that  the  appellant  falsely 
represented  to  the  appellee  that  he  had  a  proposition 
from  Redwine  offering  to  compromise  the  action  for 
$200,  and  that  it  was  necessary  that  he  have  that  sum 
to  pay  in  the  settlement  of  said  cause,  and  that  the  appel- 
lant was  paying  the  amount  to  Redwine  for  appellee  to 
adjust  the  same;  that  the  appellee  believed  these  state- 
ments to  be  true,  and  relying  thereon  executed  the  notes 
and  mortgage  in  suit,  are  representations  as  to  existing 
facts  and  the  further  averment  that  the  appellant  never 
compromised  said  suit,  nor  paid  any  amount  for  appellee 
in  settlement  or  otherwise,  sufficiently  shows  that  the 
consideration  for  the  notes  in  suit  failed,  and  entitles  the 
appellee  to  their  cancellation. 

It  is  insisted,  by  the  counsel  for  the  appellant,  that  the 
allegations  of  fraud  are  only  by  way  of  recital,  and  noth- 
ing more,  and  that  there  is  no  averment  that  the  repre- 
sentations claimed  to  have  been  made  were  false  or  un- 
true. 

It  does  not  appear  from  the  complaint,  unless  it  be  by 
inference,  that  Redwine  was  demanding  $200  from  ap- 
pellee in  settlement  of  the  damage  suit,  at  the  time  the 
representations  were  made  and  the  notes  were  executed; 
but  whether  he  did  or  did  not  claim  it,  the  fact  remains, 
from  the  averment,  that  he  never  received  a  farthing  from 
Vol.  135—42 
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the  appellant  of  the  sum  represented  by  these  notes.  If 
the  charge  of  fraud  were  entirely  eliminated  from  each 
paragraph  of  the  complaint,  the  averments  in  each  are 
adequate  to  warrant  the  relief  prayed  for,  as  enough 
would  remain  to  disclose  a  complete  failure  of  consider- 
ation. 

The  fourth  error  assigned  is,  *'That  the  court  erred 
in  overruling  the  appellant's  motion  for  a  new  trial  of 
said  cause/'  This,  counsel  say,  they  regard  as  the  most 
important,  and  upon  it  they  rely  for  a  reversal  of  this 
case.  Under  this  specification,  they  contest  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  and  judgment. 
The  rule  that  the  court  will  not  reverse  a  case  upon  the 
weight  of  the  evidence  is  so  well  settled  by  repeated  de- 
cisions of  this  court  that  citations  of  authorities  are  un- 
necessary to  sustain  it.  The  jury  are  the  judges  of  the 
credibility  of  the  witnesses,  and  it  is  their  province  to 
weigh  the  evidence  and  determine  its  preponderance. 
There  must  be  an  absolute  failure  of  the  evidence  on 
some  material  point  before  this  court  will  interfere  with 
the  judgment  because  of  the  evidence.  North  Manchester , 
etc,  Assort  y.  Wilcox,  4  Ind.  App.  141. 

We  have  carefully  examined  the  evidence  in  this  case, 
and  find  that  there  was  evidence  introduced  on  every 
material  point  necessary  to  a  recovery,  tending  to  sup- 
port the  verdict  of  the  jury,  and  if  there  were  evidence 
in  the  record  of  a  conflicting  character,  we  could  not  dis- 
turb the  verdict  and  judgment  upon  the  weight  of  the 
evidence.  We  will  not  attempt  to  summarize  the  testi- 
mony in  this  case.  It  is  enough  to  say  that  the  appel- 
lee's recital  of  the  events  leading  up  to  the  execution  of 
the  notes  and  mortgage  in  suit  supports  the  allegations 
of  his  complaint,  and  makes  a  case  for  the  equitable  re- 
lief he  was  granted,  and  that  the  appellant,  at  no  time, 
had  any  claim  upon,  or  demand  against,  the  appellee,  by 
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reason  of  any  liability  created,  or  burden  assumed  that 
could  have  constituted  the  basis  for  the  notes  and  mort- 
gage in  question .  No  witness  has  disclosed  a  contrary  state 
of  facts  in  this  essential  particular,  and  we  must  infer  the 
truth  of  his  statement.  If  we  were  to  reject  appellees' 
account  of  the  transaction,  the  fact  would  still  remain  in 
the  record  that  appellant  took  the  notes  and  mortgage  to 
reimburse  himself  for  $200,  in  cash,  which  he  paid  to 
the  heirs  of  John  W.  Red  wine,  deceased,  to  settle  an  ac- 
tion to  enforce  a  vendor's  lien  against  real  estate,  he  had 
conveyed  to  the  appellee  by  deed  containing  the  cove- 
nants of  general  warranty.  It  was  his  duty  to  protect 
his  covenants,  and  in  doing  so,  as  between  him  and  the 
appellee,  he  paid  his  own  debt,  and  could  have  no  re- 
course upon  his  grantee  therefor.  It  is  contended,  by 
counsel  for  the  appellant,  that  at  the  time  the  false  repre- 
sentations are  alleged  to  have  been  made,  and  the  notes 
and  mortgage  executed,  the  appellee's  mental  condition 
was  such  that  he  was  unable  to  understand  what  was 
said  and  done.  The  appellee,  it  seems,  is  not  possessed 
of  a  very  high  degree  of  intelligence,  and  can  neither 
read  nor  write.  Besides  his  illiteracy,  he  testified  that 
he  was  in  poor  health;  that  during  his  service  in  the 
army,  he  became  and  was  afflicted  with  catarrh,  deaf- 
ness and  pulmonary  trouble;  that  he  had  a  headache  and 
could  not  well  understand,  but  we  do  not  see  how  his 
mental  sufferings  and  physical  misfortunes  can  aid  the 
appellant  who  seeks  to  enforce  a  contract  against  him, 
made  while  in  that  condition.  The  contention  comes 
with  bad  grace,  and  is  placed  upon  dangerous  grounds, 
in  a  court  of  equity,  where  the  weak  and  helpless  come 
to  demand  relief  from  the  avarice,  greed,  and  cupidity  of 
shrewd  and  crafty  neighbors.  It  is  a  mistaken  assump- 
tion that  a  false  representation  made  by  one  of  the  par- 
ties to  a  contract  puts  the  other  on  inquiry  as  to  its  truth, 
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even  where  they  are  on  an  equal  footing.  Every  con- 
tracting party  has  an  absolute  right  to  rely  on  the  ex* 
press  statement  of  an  existing  fact,  the  truth  of  which  is 
known  to  the  opposite  party  and  unknown  to  him,  as 
the  basis  of  a  mutual  engagement,  and  he  is  under  no 
obligation  to  investigate  or  verify  the  statements,  to  the 
truth  of  which  the  other  party  to  the  contract,  with  full 
means  of  knowledge,  has  deliberately  pledged  his  faith. 
Union  Cent.  Life  Ins,  Co.  v.  Huycky  5  Ind.  App.  474, 32 
N.  E.  Rep.  591;  Jonea  v.  Hathaway,  77  Ind.  14;  Mead  v. 
Bunn,  32  N.  Y.  275. 

It  is  also  insisted,  by  counsel  for  the  appellant,  that  the 
court  erred  in  permitting  the  appellee  to  introduce  in 
evidence  the  third  paragraph  of  the  complaint  in  the  case 
of  Hutson  et  al.,  against  the  appellant  and  others  to 
foreclose  the  vendor's  lien,  and  the  cross-complaint  in 
said  cause;  also  that  the  court  erred  in  admitting  the 
deed  from  the  appellant  to  the  appellee  in  evidence. 

In  view  of  the  issues  in  the  case  under  consideration, 
we  think  there  was  no  error  in  the  rulings  of  the  trial 
court,  that  could  prejudice  the  rights  of  the  appellant. 
The  pleadings  show  that  there  had  been  an  action  pend- 
ing to  enforce  a  vendor's  lien,  as  was  alleged  in  the  com- 
plaint, and  they  identify  that  proceeding.  The  deed, 
having  been  executed  by  the  appellant,  was  competent 
evidence  against  him  as  to  that  transaction,  just  as  any 
other  act,  admission,  or  declaration  would  be,  where  it 
tended  to  explain  a  matter  at  issue. 

The  judgment  of  the  lower  court  is  clearly  right  upon 
the  evidence,  and  it  is  affirmed. 

Filed  Nov.  28»  1893. 
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Pleading. — Complaint ^  Sufficiency  of, — Partition. — Beat  Estate, — Wife's 
Inchoate  Interest. — Must  Shoto  Absolute  Interest. — Where  a  complaint 
alleged,  in  substance,  that  plaintiff's  husband  conveyed  land  in 
which  she  did  not  join,  and  that  subsequent  to  such  conveyance  he 
obtained  a  divorce  from  her,  in  the  suit  for  which  she  obtained  a 
decree  for  $200  alimony,  which  sum  has  not  been  paid ;  that  the 
conveyance  was  made  to  defraud  and  defeat  the  collection  of  the 
alimony,  and  t;losing  with  a  prayer  that  she  be  declared  the  owner 
in  fee  of  one-third  of  such  land,  and  that  the  same  be  set  off  to  her, 
the  complaint  is  insufficient,  in  not  showing  that  the  wife's  inchoate 
interest  had  become  absolute. 

Same. — Wife^s  Inchoate  Interest.  —  Quieting  Title. — Partition. — When 
Bight  of  Action  Accrues. — Another  paragraph  of  the  same  complaint 
alleging  the  same  facts  as  above  set  out,  except  the  divorce  and  the 
alleged  fraud,  and  alleging  further  that  the  land  was  sold  on  execu- 
tion on  judgment  in  w;hich  the  inchoate  interest  of  the  wife  was  not 
directed  to  be  sold,  from  which  sale  there  was  redemption  made« 
asking  that  her  title  be  quieted,  for  partition,  and  that  she  be  given 
possession  of  one-third  of  the  land,  is  insufficient,  in  failing  to  show 
that  the  wife's  inchoate  interest  had  become  absolute  under  section 
2508,  R.  S.  1881. 

From  the  Ripley  Circuit  Court. 

J.  H,  Connelly,  for  appellants. 
8.  M,  Jones,  for  appellees. 

Hackney,  J. — ^The  complaint  in  this  case  was  by 
Sophia  Crowell,  against  John  H.  Ogden,  Clara  Ogden, 
his  wife,  John  Crowell,  John  F.  Meyer  and  Nelson 
Mowrey. 

The  first  paragraph  alleged  that  in  January,  1891,  said 
Sophia  and  John  Crowell  were  husband  and  wife;  that 
said  John  owned  a  tract  of  land  in  Ripley  county,  and 
sold  the  same  to  said  John  H.  and  Clara  Ogden,  hus- 
band and  wife,  she,  the  said  Sophia,  not  joining  in  the 
deed;  that  thereafter,  in  February,  1891,  her  husband 


662  SUPREME  COURT  OF  INDIANA, 

Haftnuuter  et  al.  «.  Ogden  et  al. 

procured  a  divorce  from  her,  in  the  suit  for  which  she 
procured  a  decree  for  two  hundred  dollars  as  alimony, 
which  sum  had  not  been  paid;  that  said  Mowrey  accepted 
a  mortgage  of  said  lands  knowing  that  she  did  not  join 
in  said  deed;  that  said  deed  was  executed  to  defraud  her 
and  defeat  the  collection  of  said  alimony.  The  prayer 
was  that  she  be  declared  the  owner  in  fee  of  one-third  of 
said  lands,  and  that  said  interest  be  set  off  to  her. 

The  second  paragraph  alleges  the  same  facts,  omitting 
the  divorce  and  the  alleged  fraud,  and  alleges,  further, 
that  the  land  was  sold  to  the  appellee  Meyer  on  execution 
upon  a  judgment,  in  which  the  inchoate  interest  of  said 
Sophia  was  not  directed  to  be  sold;  that  said  Ogdens  re- 
deemed from  said  sale,  and  have  executed  a  mortgage  for 
seven  hundred  dollars,  which  was  a  cloud  upon  her  in- 
terest in  said  land.  She  asks  the  quieting  of  title,  par- 
tition, and  that  she  be  given  possession  of  one-third  of 
said  lands. 

The  cil*cuit  court  sustained  demurrers  to  each  of  these 
paragraphs  of  complaint,  and  that  ruling  presents  the 
only  question  for  review. 

The  appeal  herein  is  prosecuted  by  the  appellants,  as 
the  heirs  of  said  Sophia  Crowell,  who  departed  this  life 
after  the  proceedings  above  recited. 

Treating  either  paragraph  of  the  complaint  as  stating 
an  inchoate  interest  in  the  plaintiff  at  the  time  of  the 
sales  alleged,  and  disregarding  the  question  as  to  the  ef- 
fect of  the  divorce  upon  such  interest,  we  are  unable  to 
reach  the  conclusion  that  a  cause  of  action  is  stated. 

In  the  first  paragraph  there  is  no  allegation  of  partici- 
pancy  by  the  grantees,  in  the  fraudulent  design  of  John 
Crowell  in  conveying  the  land,  neither  is  it  alleged  that 
said  John  had  no  other  property  from  which  the  decree 
of  alimony  could  be  satisfied.     The  theory  of  the  com- 
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plaint  is  to  quiet  title  and  for  partition,  and  not  to  sub- 
ject property  to  the  payment  of  the  decree. 

Therefore,  the  allegations  of  fraud  in  the  first  para- 
graph lend  no  strength  to  the  claim  that  the  inchoate 
interest  of  the  wife  had  become  absolute.  The  question 
must  be,  therefore,  did  the  inchoate  interest  of  the  wife 
become  absolute  under  the  facts  stated  in  either  para- 
graph ? 

We  may  readily  answer  that  it  was  not  consummated 
by  the  survivorship  of  the  wife.  But  it  is  claimed  that 
it  was  consummated  by  virtue  of  section  2508,  R.  S.  1881. 

This  section  is  as  follows:  ''In  all  cases  of  judicial 
sales  of  real  property  in  which  any  married  woman  has 
an  inchoate  interest  by  virtue  of  her  marriage,  where 
the  inchoate  interest  is  not  directed  by  the  judgment  to 
be  sold  or  barred  by  virtue  of  such  sale,  such  interest 
shall  become  absolute  and  vest  in  the  wife  in  the  same 
manner  and  to  the  same  extent  as  such  inchoate  interest 
of  a  married  woman  now  becomes  absolute  upon  the 
death  of  the  husband,  whenever ^  by  virtue  of  said  sale,  the 
legal  title  of  the  husband  in  and  to  such  real  property  shall 
become  absolute  and  vested  in  the  purchaser  thereof^  his  heirs 
or  assigns,  subject  to  the  provisions  of  this  act,  and  not  other- 
wise. When  such  inchoate  right  shall  become  vested 
under  the  provisions  of  this  act,  such  wife  shall  have  the 
right  to  the  immediate  possession  thereof;  and  may  have 
partition,  upon  agreement  with  the  purchaser,  his  heirs 
or  assigns,  or  upon  demand,  without  the  payment  of 
rent,  have  the  same  set  off  to  her.'' 

Under  the  first  paragraph  of  complaint,  there  can  be 
no  possible  application  of  this  statute,  as  there  is  no  ju- 
dicial sale  alleged,  under  which  to  apply  the  rule  created 
by  the  statute. 

The  second  paragraph  alleges  a  redemption  from  the 
judicial    sale  pleaded,  and,  therefore,  shows   that   the 
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''legal  title  of  the  husband  *  *  *"  never  became 
''absolute  and  vested  in  the  purchaser,  his  heirs  or  as- 
signs, subject  to  the  provision  of  this  act." 

By  the  clear  language  of  the  act  it  was  only  when  the 
legal  title  became  so  vested  that  the  wife's  interest  be- 
came absolute.  Of  the  numerous  cases  cited  by  appel- 
lants' counsel  not  one  fails  to  recognize  this  construction 
by  the  express  statement  of  its  application,  provided  there 
be  no  redemption.  This  conclusion  is  without  doubt. 
The  title  of  the  husband  is  vested  in  the  Ogdens,  not  by 
virtue  of  the  judicial  sale,  but  by  virtue  of  the  husband's 
deed.  Under  the  deed,  the  wife's  inchoate  interest  could 
only  become  absolute  by  her  survival  of  her  husband. 
The  survival  is  not  alleged;  on  the  contrary,  it  appears 
from  the  fact  that  she  has  made  him  a  party  to  this  case 
that  such  an  allegation  was  impossible. 

Our  conclusion  is  supported  by  Summit  v.  Ellett^  88 
Ind.  227,  and  other  cases,  but  the  language  of  the  statute 
is  certainly  sufficient  to  preclude  serious  inquiry. 

There  is  no  error  in  the  ruling  of  the  circuit  court,  and 
its  judgment  is  affirmed. 

Piled  Nov.  27, 1893. 
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Judgment. — JBeffiew  of. — Assignment  of  Error. — Sufficiency  of. — Grimnd 
for  New  Trial. — An  assignment  of  error,  in  a  proceeding  to  review  a 
judgment,  as  well  as  an  appeal,  is  insufficient  where  the  assignment 
is  only  a  cause  for  a  new  trial. 

Bill  of  Exceptions. —3fa«6r  Stricken  Out.— How  Referred  to  in  BiU. 
— Practice. — Where  a  question  sought  to  be  reviewed  is  the  exclus- 
ion, from  an  affidavit  for  a  continuance,  of  certain  language,  and  the 
bill  of  exceptions  attempts  to  show  what  part  of  the  affidavit  is 
stricken  out,  by  referring  to  the  page  and  line  of  the  affidavit,  where 
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the  same  begun  and  where  ended,  the  coort  can  not  know  that  the 
pages  and  lines  of  the  affidavit,  as  copied  into  the  record,  are  the 
same  as  the  original,  and  no  question  is  presented  as  to  that  ruling. 
The  proper  mode  would  have  been  to  embody  in  the  bill  the  lan- 
guage stricken  out. 

Instbuctions  to  Jury. — Joint  Assignment  of  Several  Instrtictions. — 
When  Available  Error. — ^Where  the  giving,  or  refusal  to  give,  several 
instructions  is  assigned  as  error,  and  the  assignment  joins  all  of  the 
instructions  by  the  conjunction  ''and,''  in  such  case  there  can  be  no 
available  error,  unless  all  the  instructions  given  and  so  joined,  or 
all  the  instructions  refused  and  so  joined,  are  erroneous. 

CoHPBOMiSB. — Contact, — Prevention  of  Litigation. — Consideration. — 
Instructions  to  Jury. — In  an  action  on  a  compromise  agreement  for  the 
prevention  of  litigation,  an  instruction  that  "If  the  plaintiff  had  no 
legal  claim  against  the  defendant  at  the  time  of  the  alleged  agreement 
and  compromise,  it  would  be  what  is  called,  in  law,  a  naked  prom- 
ise, and  void,"  is  palpably  wrong,  a  valid  legal  cause  of  action  not 
being  necessary  to  support  such  an  agreement. 

Change  op  Venue. — Court  Bule. — When  Not  Barred  by. — Diligence. — 
Where  a  party  does  not  apply  for  a  change  of  venue  within  the  time 
limited  by  court  rule,  but  applies  therefor  afterwards,  alleging  as  a 
cause  bias  and  prejudice  of  which  he  had  no  knowledge  until  the 
making  of  the  affidavit,  the  party  is  entitled  to  the  change,  it  not  be- 
ing necessary  to  allege  that  affiant  had  used  diligence  to  learn  of  the 
existence  of  such  prejudice  at  an  earlier  date. 

New  Tbial.— Jforton  for. — Decisions  and  Exceptions  Carried  Forward. 
—Change  of  Venue. — A  motion  for  a  new  trial,  under  the  proviso  of 
section  626,  R.  S.  1881,  carries  forward  all  decisions  and  ex- 
ceptions thereto  which  are  legally  assignable  as  grounds  for  a  new 
trial,  to  the  time  the  motion  is  overruled,  among  which  decisions  is 
a  ruling  on  a  change  of  venue. 

Bill  op  Exceptions. — When  Properly  Authenticated. — Change  of  Venue. 
— Judges,  Begular  and  Pro  Tern. — Functions  of  Each. — Where  a  change 
of  venue  is  taken  from  the  regular  presiding  judge,  and  another  is 
duly  appointed  and  assumes  jurisdiction  of  the  case,  the  regular 
judge  can  perform  no  further  functions  in  the  case.  And,  in  such 
case,  where  there  are  two  bills  of  exceptions  wholly  dissimilar,  ex- 
cept the  formal  beginning  and  conclusion,  the  one  signed  by  the 
regular  judge,  the  other  following  and  signed  by  the  judge  pro  tern., 
the  bill  signed  by  the  judge  pro  tern,  can  not  embrace  and  authenti- 
cate the  bill  signed  by  the  regular  judge ;  and,  therefore,  the  mat- 
ters contained  in  the  bill  signed  by  the  regular  judge  are  not  in  the 
record,  not  being  properly  authenticated. 

Opinion  on  petition  for  rehearing  by  McCabb,  J. 

From  the  Vigo  Circuit  Court. 
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T.  A.  NantZy   T.  Haymond^  W.  Eggleston,  J.  L.  Mc- 
Master  J  A.  P.  Stanton  and  J.  E.  Scott,  for  appellant. 
G.  W.  Faris  and  S.  R.  Hamill,  for  appellee. 

McCabb,  J. — ^Thi?  was  a  suit  brought  in  the  court  be- 
low by  appellant  against  appellee,  to  review  a  judgment 
alleged  to  have  been  recovered  theretofore  in  the  same 
court  by  appellee  against  appellant. 

A  demurrer  was  sustained  to  the  complaint  to  review, 
which  ruling  is  the  only  error  assigned  here. 

The  errors  assigned  in  the  complaint  to  review  are: 

1.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  Error  in  overruling  defendant's  demurrer  to  the 
complaint. 

3.  Error  in  overruling  defendant's  motion  for  change 
of  venue  from  the  county. 

3K .  Error  in  permitting  plaintiff  to  amend  complaint 
after  the  close  of  the  evidence. 

4.  Error  in  overruling  defendant's  motion  for  a  new 
trial. 

5.  Error  in  overruling  defendant's  motion  in  arrest  of 
judgment. 

The  third  and  third  and  a  half  assignments  of  error 
are  not  well  assigned,  because  they  are  but  causes  for  a 
new  trial,  and  if  not  embraced  therein,  then  they  are 
waived  precisely  the  same  as  if  appellant  had  appealed 
directly  to  this  court  for  the  correction  of  the  supposed 
errors  in  said  proceedings  and  judgment,  instead  of  seek- 
ing to  correct  them,  by  filing  a  complaint  to  review  in 
the  court  where  they  are  alleged  to  have  been  committed. 
American  Ins.  Co,  v.  Gibson,  104  Ind.  336;  Baker  v,  Lvd- 
lam,  118  Ind.  87. 

The  complaint  sought  to  be  reviewed  is  substantially 
as  follows:     ''That  heretofore,  to  wit,  on  the day  of 
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April,  1891,  said  plaintiff  had  a  valid  claim  for  the  sum 
of  $12,000  against  said  defendant,  which  said  claim  and 
demand  accrued  to  said  plaintiff  because  of  certain  false 
and  fraudulent  representations  that  had  theretofore  been 
made  by  said  defendant  to  said  plaintiff  in  reference  to 
certain  real  estate  tl^at  had  theretofore  been  transferred 
by  said  defendant  to  said  plaintiff,  and  because  of  the 
fact  that  theretofore,  in  said  real  estate  transaction,  the 
said  defendant  had  promised  and  agreed  to  convey  to  the 
plaintiff  certain  real  estate,  which  he  had  failed  and  re- 
fused to  do,  but  had  fraudulently  conveyed  the  same  to 
other  persons  than  this  plaintiff.  The  plaintiff  avers  that 
on  said  day  the  said  defendant  proposed  to  pay,  in  full 
settlement  and  adjustment  of  said  claim,  the  sum  of 
$4,500,  which  said  proposition  the  said  plaintiff,  on  said 
day,  accepted,  but  that  thereafter,  and  ever  since,  the 
said  defendant  has  refused  to  pay  said  sum,  although  this 
plaintiff  has  demanded  payment  of  the  same,  and  it  is 
now  due  and  wholly  unpaid.  Wherefore  plaintiff  prays 
judgment  for  the  sum  of  $5,000  and  all  proper  relief." 

After  the  close  of  the  evidence,  the  appellee  was  per- 
mitted to  amend  her  complaint  so  as  to  show  that  in  said 
real  estate  transaction  plaintiff  conveyed  to  defendant  real 
estate  of  the  agreed  value  of  $24,000,  and  that  defendant 
was  to  pay  plaintiff  therefor  in  cash  and  other  real  estate, 
and  that  the  transaction  was  consummated.  And  that 
plaintiff,  believing  that  she  had  been  wronged  and 
cheated,  in  that  defendant  had  failed  to  convey  to  her 
certain  of  said  real  estate  of  the  value  of  $6,000,  so  to  be 
by  him  conveyed  to  her,  but  had  conveyed  it  to  another, 
and  that  she  had  preferred  a  claim  against  defendant  for 
such  wrongful  conveyance  and  for  falsely  representing 
the  values  of  the  real  estate  so  conveyed  and  to  be  con- 
veyed to  her,  her  claim  therefor  being  for  $10,000.     In 
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all  other  material  respects  the  amended  complaint  was 
the  same  as  the  original. 

Appellant's  counsel  refer  us  to  Jarvis  v.  SviUm,  3  Ind. 
289,  in  support  of  their  contention  that  the  complaint  is 
bad  because  it  does  not  show  a  sufficient  consideration 
for  the  alleged  compromise.  There  was  no  compromise 
involved  in  that  case.  The  suit  was  founded  on  an  al- 
leged trespass,  and  the  defense  relied  on  a  contract  void 
for  want  of  consideration.  All  that  is  said  in  the  opin- 
ion about  a  compromise  was  outside  of  the  case,  and  not 
authority. 

They  also  cite  Smith  v.  Boruf,  75  Ind.  412,  where  this 
court  says,  at  page  416:  ''That  there  must  be  at  least  a 
colorable  ground  of  a  claim,  in  law  or  in  fact,  to  sustain 
an  executory  contract,  given  as  a  compromise  of  it.  Can 
this  be  the  case  when  the  holder  of  a  note  has  himself 
received  payment  thereof,  and,  notwithstanding  such 
payment,  insists  on  holding  on  to  a  security  and  to  the 
note  secured,  the  helpless  debtor  protesting  meanwhile 
that  payment  has  been  made?  It  is  not  laying  down  too 
stringent  a  rule,  in  such  a  case,  that  the  creditor  shall  be 
held  to  have  knowledge  of  payments  that  he  has  received, 
and  that  he  can  not,  by  denying  such  payments,  create 
a  controversy  which  will  support  a  promise  to  pay  him 
a  second  time,  in  whole  or  in  part,  as  the  price  of  doing 
that  which  the  law,  and  equity  and  good  conscience,  re- 
quire that   he  shall  do  without  further  compensation." 

There  are  no  facts  alleged  in  the  complaint, as  amended, 
that  bring  it  within  the  rule  announced.  On  the  con- 
trary, it  is  alleged,  in  substance,  that  plaintiff  and  de- 
fendant had  made  a  trade,  by  which  plaintiff  had  con- 
veyed to  defendant  real  estate  of  the  agreed  value  of 
$24,000,  for  and  'in  consideration  of  which  defendant 
had  agreed  to  convey  to  her  certain  other  real  estate  and 
pay  the  balance  in  money;  that  certain  of  the  real  estate 
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which  defendant  was  to  convey  to  plaintiff,  he  had  failed 
and  refused  to  so  convey,  but  had  conveyed  it  to  another, 
and  that  defendant  made  certain  false  and  fraudulent  rep- 
resentations to  her  concerning  the  value  of  the  real  estate 
which  he  was  to  convey  to  her,  in  all  of  which  she 
claimed  and  believed  he  had  damaged  her  $10,000,  and 
was  demanding  its  payment.  And  that  defendant  pro- 
posed to  pay  to  her,  in  full  settlement  of  said  claim  and 
demand,  $4,500,  which  plaintiff  accepted,  and  that  de- 
fendant had  ever  since  failed  and  refused  to  pay  said 
$4,500,  which  amount  is  now  due  and  wholly  unpaid. 

There  is  not  a  word  in  this  complaint  about  the  de- 
mand, either  of  the  $10,000  or  the  aiiiount  agreed  on  as 
a  compromise  thereof  of  $4,500,  ever  having  been  paid 
or  settled  in  any  way  otherwise  than  by  the  compromise 
alleged.  Warey  v.  Frost,  102  Ind.  205,  cited  also  by  ap- 
pellant, has  no  application,  because,  like  the  other,  it 
was  a  compromise  founded  on  a  claim  absolutely  void  in 
law. 

Wheeler  v.  Hawkins,  Assignee,  101  Ind.  486,  had  no 
question  of  compromise  in  it  and  has  no  bearing  on  this 
case. 

The  complaint,  as  amended,  comes  very  near  showing, 
if  it  does  not  show,  that  the  claim  comprcdnised  was  a 
valid  cause  of  action,  which  we  need  not  and  do  not  de- 
cide, because  "the  prevention  of  litigation  is  not  only  a 
sufficient  but  a  highly  favored  consideration,  and  no  in- 
vestigation into  the  character  or  value  of  the  different 
claims  submitted  will  be  entered  into  for  the  purpose  of 
setting  aside  a  compromise,  it  being  sufficient  if  the 
parties  entering  into  the  compromise  thought  at  the  time 
there  was  a  question  between  them."  Thompson  v.  Nel- 
son, 28  Ind.  431;  Wray,  Admr,,  v.  Chandler,  Guar,, 
64  Ind.  146;  Home  Ins.  Co.  v.  McRichards,  121  Ind.  121; 
Smith  V.  Smith,  106  Ind.  43. 
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The  complaint  was  clearly  good,  either  on  demurrer 
or  on  the  assignment  of  error  that  it  was  insufficient  in 
the  complaint  to  review. 

The  next  question  made  by  appellant's  counsel  is,  that 
the  evidence  is  not  sufficient  to  support  the  verdict  in 
the  judgment  sought  to  be  reviewed.  We  have  exam- 
ined the  evidence  and  find  that  it  was  somewhat  con- 
flicting, but  that  the  preponderance  thereof  is  on  the 
side  of  the  verdict.  However,  if  it  appeared  on  paper, 
here,  to  preponderate  against  the  verdict,  still  we  could 
not  reverse  for  that  reason.  We  can  only  reverse  when 
the  facts  in  evidence  and  the  inferences  which  the  jury 
might  draw  therefrom  tending  to  support  the  verdict, 
unopposed,  is  not  sufficient  to  establish  its  truth. 

The  next  question  made  relates  to  the  exclusion  of  cer- 
tain evidence  contained  in  an  admitted  affidavit  for  a 
continuance.  It  was  attempted  to  be  shown  in  the  bill 
of  exceptions  what  parts  of  the  affidavit  were  stricken 
out  by  reference  to  the  page  and  line  of  the  affidavit 
where  the  same  began,  and  the  page  and  line  where  the 
part  stricken  out  ended,  without  embodying  the  lan- 
guage in  the  bill  of  exceptions. 

This  court  has  no  means  of  knowing  what  language 
was  intendec^  to  be  stricken  out,  even  though  it  should 
happen  that  the  paging  and  lining  of  the  affidavit  before 
it  was  copied  into  this  record  should  be  the  same  as  the 
paging  and  lining  thereof  now  appear  in  this  record. 
But  we  know  that  they  were  not  the  same,  because  the 
bill  of  exceptions,  as  copied  into  this  record,  says  that 
y^  the  rejected  language  ended  at  line  31,  page  49,  at  tTffe 

word  agreement.  Now,  we  know  that  there  could  not 
have  been  49  pages  in  the  affidavit.  Hence,  it  clearly 
appears  that  that  paging  and  lining  could  not  have  been 
in  the  original  bill  of  exceptions,  and,  therefore,  we  have 
nothing  but  the  clerk's  statement  as  to  what  part  was 
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stricken  out.  The  proper  way  would  have  been  to  have 
embodied  in  the  bill  of  exceptions  the  language  stricken 
out  of  the  aflBdavit.  No  question  is,  therefore,  presented 
as  to  that  ruling. 

The  next  complaint  is  made  of  the  refusal  'Ho  permit 
appellant  to  testify  that  he  had  not  refused  to  convey  the 
4th  street  property  to  the  plaintiff  but  had  conveyed  the 
same  to  another  at  the  request  of  the  plaintiff  herself." 

The  question  was  asked  appellant,  *'What,  if  any- 
thing, was  said  by  you  at  the  time  when  you  first  met 
Mrs.  May  after  the  agreement  to  make  the  trade?"  And 
it  was  proposed  io  prove,  in  answer  to  this  question, 
''that  the  property  alleged,  in  plaintiff's  complaint,  to 
have  been  fraudulently  conveyed  to  another  person  than 
plaintiff,  was  conveyed  to  one  McDonald  by  the  personal 
request  of  the  plaintiff,  Mrs.  May." 

If  this  evidence  had  been  competent  for  any  purpose, 
which  we  do  not  and  need  not  decide,  it  was  not  compe- 
tent to  prove  the  fact  by  appellant's  own  declaration,  out 
of  court,  which  the  question  proposed  to  do. 

It  was  also  proposed  to  prove,  by  appellant,  what 
Balue  should  have  said  out  of  court,  namely,  "that  there 
was  no  false  and  fraudulent  representation  made  in  re- 
gard to  said  real  estate  transaction."  It  was  not  pro- 
posed to  prove  that  this  declaration,  made  by  Balue,  was 
made  while  he  was  engaged  in,  and  as  a  part  of ,  a  trans- 
action of  his  agency  for  Mrs.  May,  or  that  he  was  an 
agent  at  all,  for  her,  when  it  was  made.  Such  a  decla- 
ration, therefore,  was  mere  hearsay,  and  inadmissible. 

The  motion  for  a  new  trial  joins  all  the  instructions 
refused,  from  one  to  seventeen,  by  a  copulative  conjunc- 
tion, "and,"  and  also,  in  like  manner,  joins  all  those 
given  and  excepted  to.  In  such  a  case  it  has  been  held, 
by  this  court,  that  if  all  those  refused  were  not  good,  and 
if  all  those  given  were  not  bad,  there  was  no  available 
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error.  Ohio,  etc.,  R,  W.  Co.  v.  McCartney,  121  Ind. 
385;  Pennsylvania  Co.  v.  Sears,  34  N.  E.  Rep.  15;  Cin- 
cinnati, etc.,  R.  R.  Co.  V.  Madden,  134  Ind.  462. 

And,  as  to  those  given  at  request  of  plaintiff,  as  well 
as  the  one  given  by  the  court  on  its  own  motion,  it  may 
be  properly  observed  that  the  record  does  not  show  that 
they  were  all  the  instructions  that  the  court  gave  the 
jury.  The  presumption  that  the  court  did  right,  prevails 
until  the  contrary  is  affirmatively  shown  by  the  record. 

For  aught  that  appears,  the  court  may  have  refused 
the  whole  seventeen  because  it  had  already  fully  in- 
structed the  jury  as  requested.  And  j^e  find  many,  if 
not  all,  of  the  refused  instructions,  not  a  correct  decla- 
ration  of  the  law. 

The  thirteenth  instruction  asked  and  refused  is  a  fair 
sample  of  all,  or  nearly  all,  of  the  refused  instructions.  It 
reads  as  follows:  ''If  the  plaintiff  had  no  legal  claim 
against  the  defendant  at  the  time  of  the  alleged  agree- 
ment and  compromise,  it  would  be  what  is  called,  in  law, 
a  naked  promise,  and  void,  and  you  should  find  for  the 
defendant." 

This  proposed  instruction  is  so  palpably  wrong  that 
comment  is  quite  needless;  it  makes  the  compromise 
contract  to  depend  wholly  and  entirely  on  the  validity  of 
the  claim  compromised.  That  principle  would  render  a 
contract  of  compromise  a  useless  and  idle  ceremony;  if, 
to  enforce  the  compromise,  there  must  be  under  it  a 
valid  legal  cause  of  action,  the  compromise  is  nugatory 
and  worthless. 

In  Thompson  v.  Nelson,  supra,  a  compromise  had  been 
made  of  a  bastardy  suit,  by  which  a  promissory  note  was 
assigned  to  the  relatrix,  she  supposing  she  was  pregnant 
with  a  bastard  child.  It  afterwards  turned  out  that  she 
had  not  been  pregnant  at  all,  but  that  the  defendant  in 
the  bastardy  suit  had  had  intercourse  with  her.     And 
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yet  the  compromise  was  upheld  by  this  court.  AnA 
again,  as  to  the  instructions  given  and  excepted  to,  it 
might  be  suflSteient  to  say  that  (as  the  record  does  not 
show  that  they  were  all  the  instructions  thai  were  given, 
and  as  those  given  do  not  appear  to  be  *'so  palpably  er- 
roneous as  that  no  supposable  instructions  would  have 
made  them  correct)  a  reversal  will  not  follow,  even  if 
some  inaccuracies  appear  in  the  instructions  upon  which 
error  is  predicated."  Marshall  v.  Lewark,  117  Ind.  377; 
City  of  Indianapolis  v.  Murphy,  91  Ind.  382;  Conway  v. 
Vizzard,  122  Ind.  266. 

The  next  error  complained  of  is  the  refusal  to  grant  a 
change  of  venue  from  the  county,  in  the  proceedings  and 
judgment  sought  to  be  reviewed.  That  proceeding  took 
place  at  the  adjourned  May  term  of  the  Vigo  Circuit 
Court,  in  the  month  of  August,  1891. 

After  overruling  the  motion  for  a  change  from  the 
county,  the  appellant  applied  for,  and  obtained,  a  change 
from  the  regular  judge  of  that  court,  the  Hon.  David  N. 
Taylor,  upon  an  affidavit  of  the  bias  and  prejudice  of  the 
regular  judge.  The  regular  judge  called  and  appointed 
the  Hon.  Cyrus  F.  McNutt,  judge  of  the  superior  court 
of  that  county,  to  try  the  cause.  Judge  McNutt  accepted 
the  appointment,  appeared,  assumed  jurisdiction  of  the 
cause,  and  tried  it  during  said  adjourned  term,  before  a 
jury,  which  resulted  in  a  verdict  for  the  then  plaintiff, 
appellee  here,  for  $4,500;  a  motion  for  a  new  trial  was 
then  filed  by  the  then  defendant,  appellant  here,  assign- 
ing, among  the  various  reasons  therefor  discussed  above, 
that  ''the  court  erred  in  refusing  to  grant  defendant  a 
change  of  venue  from  the  county  of  Vigo,  upon  motion 
and  affidavit  filed." 

The  motion  for  a  new  trial  was  not  passed  on  until  the 
pext  regular  September  term  of  the  Vigo  Circuit  Court, 
Vol.  135—43 
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when  it  was  overruled  by  the  special  judge,  McNutt,  who 
rendered  the  judgment  sought  to  be  reviewed,  and  gave 
sixty  days'  time  to  file  bill  of  exceptions. 

It  appears  from  the  record  that  the  application  for  a 
change  from  the  county  was  not  made  within  the  time 
required  by  the  rule  of  that  court,  but  to  obviate  which 
the  affidavit  stated  that  the  affiant,  the  then  defendant, 
appellant  here,  did  not  know  of  the  alleged  prejudice  in 
the  county  against  him  until  the  making  of  the  affidavit, 
which  was  after  the  expiration  of  the  time  required  by 
the  rule. 

It  is  but  fair  to  the  learned  judge  who  refused  the 
change  on  that  kind  of  an  affidavit,  to  say  that  his  ruling 
was  justified  and  required  by  Ringgenberg  v.  Hartman, 
102  Ind.  537,  and  Witz  v.  Spencer,  51  Ind.  253,  the  af- 
fidavit failing  to  state  that  any  diligence  had  been  used 
by  the  affiant  to  learn  of  the  existence  of  the  alleged 
prejudice  at  an  earlier  date. 

But  those  cases  have  since  been  overruled  on  that 
point,  by  this  court  in  Ogle  v.  Edwards,  Admr.,  133  Ind. 
358, 33  N.  E.  Rep.  95.  So  that  the  affidavit  is  good,  and 
entitled  the  defendant  to  a  change  of  venue,  as  the  law 
has  since  been  declared  by  this  court. 

To  meet  this,  appelleee's  counsel  contend,  first,  that 
as  no  time  was  given  by  Judge  Taylor,  in  which  to  file 
a  bill  of  exceptions  to  bring  into  the  record  the  affidavit 
and  motion  thereon  for  a  change,  and  the  ruling  there- 
upon, and,  as  the  bill  was  not  filed  until  the  next  term, 
it  is  not  properly  dn  the  record. 

On  the  other  hand,  it  is  contended  by  appellant's 
counsel,  that  the  proviso  to  section  626,  R.  S.  1881,  car- 
ries such  ruling  and  exception  forward  to  the  time  the 
motion  for  a  new  trial  was  overruled. 

That  proviso  reads  as  follows:  '* Provided,  that  if  a 
motion  for  a  new  trial  shall  be  filed  in  the  cause  in  which 
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such  decision,  so  excepted  to,  is  assigned  as  a  reason  for 
a  new  trial,  such  motion  shall  carry  such  decision  and 
exception  forward  to  the  time  of  ruling  on  such  motion, 
and  time  may  be  then  given  by  the  court  within  which 
to  reduce  such  exception  to  writing." 

Appellee's  counsel  contend  that  this  court  has  decided, 
since  the  enactment  of  that  proviso,  that  it  does  not  oper- 
ate to  carry  forward  an  exception  to  a  ruling  at  a  term 
previous  to  the  one  in  which  the  motion  for  a  new  trial 
is  overruled,  and  cite,  in  support  of  that  contention.  Smith 
V.  Flacky  95  Ind.  116;  Boyce  v.  Graham^  91  Ind.  420. 

In  both  of  these  cases  the  decisions  and  exceptions 
sought  to  be  carried  forward  by  the  motion  for  a  new 
trial,  to  another  term  than  that  at  which  they  had  been 
made  and  taken,  related  to  a  decision  rejecting  pleadings 
and  overruling  a  motion  to  make  the  complaint  more 
specific,  which  could  not  constitute  valid  reasons  for  a 
new  trial,  and,  therefore,  could  not  lawfully  be  assigned 
as  a  reason  in  a  motion  for  a  new  trial. 

Errors  relating  to  pleadings,  it  has  long  been  settled 
in  this  court,  do  not  constitute  reasons  for  a  new  trial. 
Hamilton  v.  Elkins,  46  Ind.  213;  Marshall  v.  Beeber,  53 
Ind.  83;  Indianapolis,  etc.,  iJ.  22.  Co.  v.  Stout,  Admr., 
53  Ind.  143;  Denman  v.  McMahin,  Admr.,  37  Ind.  241; 
Line  v.  Huher,  57  Ind.  261;  Ohio,  etc.,  R.  W.  Co.  v. 
Hemberger,  43  Ind.  462;  Milliken  v.  Ham,  36  Ind.  166; 
Marks  v.  Trustees,  etc.,  56  Ind.  288. 

Therefore,  while  a  motion  for  a  new  trial,  under  the 
proviso,  carries  forward  all  decisions  and  exceptions 
thereto  which  are  legally  assignable  as  grounds  for  a 
new  trial,  to  the  time  the  motion  is  overruled,  it  does  not 
carry  forward  any  other  decision  and  exception  to  another 
term. 

The  refusal  of  the  change  of  venue  from  the  county 
related  to  the  trial,  as  its  object  was  to  get  a  fair  trial, 
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and  hence  its  refusal  was  ground  for  a  new  trial.  Shoe- 
maker V.  Smith,  74  Ind.  71;  Horton  v.  Wilson,  25  Ind. 
316. 

We  are  of  opinion  that  the  decision  refusing  the  change 
of  venue  from  the  county,  and  exception  thereto,  were 
carried  forward  to  the  overruling  of  the  motion  for  a  new 
trial,  and  that  the  time  then  allowed,  by  the  special  judge, 
to  reduce  the  exception  to  writing  authorized  the  incor- 
poration into  a  bill  of  exceptions  of  the  aflBdavit  and  mo- 
tion for  a  change  of  venue,  ruling  thereon  and  exception 
thereto. 

Appellee,  however,  contends  that  if  all  that  be  true, 
the  affidavit,  motion,  and  ruling  thereon,  though  copied 
into  the  transcript  by  the  clerk,  are  not  legitimately 
parts  of  the  record,  because  not  incorporated  into  the 
record  by  a  valid  bill  of  exceptions.  Unless  it  is  so  in- 
corporated, it  can  not  be  considered  by  this  court.  Cin- 
cinnatiy  etc.y  R.  R.  Co.  v.  Leviston,  97  Ind.  488. 

The  bill  of  exceptions  which  attempts  to  bring  into  the 
record  the  aflBdavit,  motion,  and  ruling,  purports  to  be,  in 
its  inception  and  conclusion,  the  act  of  the  regular  judge, 
Taylor.  He  signed  the  same  within  the  time  allowed  by 
Judge  McNuTT  for  filing  a  bill  of  exceptions  as  to  the 
matters  occurring  before  him. 

The  bill  concludes  thus:  ''And  the  defendant  now 
tenders  this,  his  bill  of  exceptions,  and  prays  that  the 
same  may  be  signed,  sealed  and  made  a  part  of  the  record, 
which  is  done.  Presented  this  23d  day  of  October, 
1891.  David  N.  Taylor." 

There  is  some  contention  by  appellant  that  the  bill  of 
exceptions  signed  by  Judge  McNutt,  which  immediately 
follows  in  the  record  the  above,  embraces  and  includes 
the  first.  The  beginning  of  the  one  signed  by  Judge  Mc- 
Nutt is  as  follows:  *'Be  it  further  remembered  that  on 
the  25th  day  of  August,  1891,  it  being  in  chambers  of 
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the  May  term  of  the  Vigo  Circuit  Court,  the  Hon.  Cyrus 
F.  McNutt  presiding,  the  following  further  proceedings 
were  had  in  this  cause."  And  concludes  as  follows: 
''And  the  defendant  now  tenders  this,  his  bill  of  excep- 
tions, on  this  23d  day  of  October,  1891,  and  prays  that 
the  same  may  be  signed,  sealed,  and  made  a  part  of  the 
record,  which  is  done,  this  4th  day  of  November,  1891. 

Cyrus  McNutt." 

We  do  not  think  there  is  any  tenable  ground  for  hold- 
ing that  these  two  documents  constitute  but  one  and  the 
same  bill  of  exceptions.  To  do  so,  would  require  us  to 
disregard  what  both  judges  have  said  over  their  signa- 
tures. One  says  that  the  document  signed  by  him  was 
tendered  to  him  as  a  bill  of  exceptions,  with  a  prayer  that 
he  sign,  seal,  and  make  the  same  a  part  of  the  record, 
which  he  says  he  did.  The  other  certifies  that  the  same 
things  occurred  as  to  the  document  presented  to  him. 
Each  purports  to  be  a  separate  bill  of  exceptions  pre- 
sented to  the  judge,  with  prayer  that  it  be  signed,  sealed, 
and  made  part  of  the  record  by  the  judge,  which  was 
done  in  each  case.  Now,  if  that  does  not  make  the  one 
signed  by  Judge  Taylor  his  act,  then  it  follows  with 
equal  force  that  the  one  signed  by  Judge  McNutt  is  not 
his  act.  There  is  nothing  in  the  record  to  show  that 
both  documents  were  embodied  in  one  writing,  or  that 
they  were  attached  together  when  signed.  ^ 

The  contents  of  these  two  documents,  except  the  formal 
beginning  and  conclusion,  were  wholly  unlike  and  dis- 
similar. Therefore,  we  see  no  more  evidence  that  the 
bill  of  exceptions  signed  by  Judge  McNutt  was  intended 
to  authenticate  and  bring  into  the  record  those  matters 
embraced  in  the  bill  of  exceptions  signed  by  Judge 
Taylor,  than  that  the  latter  intended  to  authenticate  and 
bring  into  the  record  those  matters  embraced  in  the  bill 
of  exceptions  signed  by  Judge  McNutt. 
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The  next  question  that  confronts  us  is,  had  Judge 
Taylor  any  power  to  sign  a  bill  of  exceptions  in  that  case 
after  he  had  appointed  a  special  judge,  and  such  ap- 
pointee had  assumed  and  retained  jurisdiction  in  the 
case  to  its  close?  The  Supreme  Court  of  Wisconsin  de- 
cided, under  a  similar  statute  to  ours,  that  after  the  filing 
of  a  motion  for  a  change,  supported  by  affidavit  of  the 
bias  and  prejudice  of  the  presiding  judge,  he  had  no 
power  or  jurisdiction  to  make  any  order  in  the  case,  ex- 
cept to  order  the  change.  Fatt  v.  FaU,  48  N.  W.  Rep. 
52. 

This  court  has,  by  a  long  line  of  decisions,  decided 
that  when  a  judge  goes  out  of  office  he  can  not  sign  a 
valid  bill  of  exceptions  as  to  matters  occurring  before  he 
went  out  of  office,  but  such  bill,  to  be  valid,  must  be 
signed]by  his  successor.  Reed  v.  Worland,  Exec.,  64  Ind. 
216;  McKeen  v.  Boord,  etc.,  60  Ind.  280;  Smith  v.  Baugh, 
32  Ind.  163;  Finch  v.  Travellers  Ins.  Co.,  87  Ind.  302; 
Travellers  Ins.  Co.  v.  Leeds,  38  Ind.  444;  Ketcham, 
Admx.,  V.  Hill,  42  Ind.  64;  Lerch,  Admr.,  v.  Emmett, 
44  Ind,  331;  Toledo,  etc.,  R.  W.  Co.  v.  Rogers,  48  Ind. 
427;  Elliott's  App.  Proced.,  section  798. 

Judge  Elliott,  in  section  799,  of  that  valuable  work, 
doubts  the  soundness  of  our  decisions  above  quoted,  so 
far  as  they  sanction  the  power  of  the  successor  in  office 
of  the  judge  who  tried  the  case  to  sign  a  bill  of  excep- 
tions as  to  matters  occurring  under  his  predecessor,  say- 
ing that  the  better  rule  is  with  those  cases,  holding  that 
in  such  case  a  new  trial  should  be  awarded  by  the  new 
judge,  if  there  is  a  dispute  as  to  what  should  go  into  the 
bill  of  exceptions.  But  nowhere  is  it  either  held  or  con- 
tended that  the  judge  who  goes  out  of  office  can  after- 
wards sign  a  bill  of  exceptions  that  would  be  valid. 

It  is  contended,  by  the  appellee's  counsel,  that  Judge 
Taylor,  as  to  that  case,  was  as  effectually  deprived  of  all 
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jurisdiction  as  if  he  had  resigned  immediately  after  ap- 
pointing Judge  McNuTT. 

This  court  decided  this  precise  question  in  favor  of 
appellee's  contention,  fourteen  years  ago  in  Lee  v.  Hills, 
66  Ind.  474. 

This  court  there  said:  ''In  another  view  of  this  ques- 
tion, we  think  that  this  pretended  hill  of  exceptions  did 
not  become  a  part  of  the  record  of  this  cause.  As  we 
have  seen,  the  decision  of  the  court  in  overruling  the 
said  motion  of  the  appellants  was  made  at  the  April 
term,  1876,  of  the  court,  on  the  10th  day  of  June,  1876. 
The  record  show5,  that  at  the  said  April  term,  1876,  of 
the  court,  on  the  13th  day  of  June,  1876,  on  the  appel- 
lants' application,  the  venue  of  this  cause  was  changed 
from  Judge  Chambers  Y.  Patterson,  the  regular  judge 
of  said  court,  on  account  of  his  alleged  'interest  and 
bias,'  and  the  /Hon.  Solon  Turman,  judge  of  the  thir- 
teenth judicial  circuit  of  this  State,'  was  then  and  there 
duly  called  and  appointed  to  try  this  cause.  It  is  further 
shown  by  the  record,  that  Judge  Turman  accepted  such 
appointment,  and  on  the  trial  of  this  cause,  and  when 
judgment  was  rendered  therein  on  the  23d  day  of  Sep- 
tember, 1876,  he  was  the  judge  of  the  court  below. 

"It  seems  to  us,  that  after  this  cause  was  so  removed 
from  before  Judge  Patterson,  and  after  Judge  Turman, 
as  judge  of  the  court  below,  assumed  jurisdiction  of  the 
case,  Judge  Turman  alone  was  authorized  by  law  to  sign 
any  bill  of  exceptions  therein.  Judge  Patterson's  con- 
nection with,  or  authority  in  or  over,  said  cause  was 
permanently  dissolved.  For  the  rfeasons  given,  the  sec- 
ond alleged  error,  in  our  opinion,  is  not  apparent  in  the 
record." 

The  record  in  that  case  showed  that  Judge  Patterson 
had  signed  the  bill  of  exceptions  after  Judge  Turman 
had  assumed  jurisdiction,  attempting  to  bring  into  the 
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record  a  motion  and  ruling  thereon  which  had  occurred 
under  Judge  Patterson  before  the  application  for  a 
change  of  judge.  That  is  precisely  the  case  here,  and 
that  case  is  decisive  of  the  point  here,  and,  therefore,  we 
are  constrained  to  hold  that  the  affidavit  and  motion  for 
change  of  venue  and  the  ruling  thereon  are  not  properly 
in  the  record. 

If  the  complaint  was  sufficient  to  withstand  a  de- 
murrer, as  we  have  held  it  was,  it  was  more  than  suffi- 
cient to  withstand  the  motion  in  arrest  of  judgment; 
and,  as  the  only  reason  pointed  out  in  support  of  that 
assignment  is  the  insufficiency  of  the  complaint,  there 
was  no  error  in  overruling  the  motion  in  arrest. 

Having  carefully  considered  all  the  errors  embraced 
in  the  assignment  and  pointed  out  in  appellant's  very 
able  brief  and  reply  brief,  and  finding  no  available  error 
in  the  proceedings  and  judgment  sought  to  be  reviewed, 
therefore  we  conclude  the  court  below  did  not  err  in  sus- 
taining the  demurrer  to  the  complaint  for  review, 

The  judgment  is  affirmed. 

Filed  May  23,  1893. 

On  Petition  foe  a  Rehearing. 

McCabe,  C.  J. — ^A  very  earnest  petition  for  a  rehearing 
is  presented,  in  which  appellant  has  enlisted  our  careful 
attention  by  confining  his  complaint  to  a  single  ques- 
tion, though  very  many  questions  were  decided  against 
him  in  the  original  opinion.  It  is  earnestly  contended 
that  we  erred  in  holding  that  there  were  two  bills  of  ex- 
ceptions in  the  record  instead  of  one. 

It  is  not  so  important  to  determine  whether  there  are 
two  bills  of  exceptions  in  the  record,  as  it  is  to  determine 
whether  the  refusal  of  appellant's  application  for  a  change 
of  venue  from  the  county  was  brought  into  the  record  by 
a  bill  of  exceptions,  allowed  and  signed  by  Judge  Taylor 
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long  after  the  jurisdiction  over  the  case  had  passed,  on  a 
change  granted  by  him  to  Judge  McNutt,  and  while  the 
latter  still  retained  that  jurisdiction. 

The  record  recites  that  "on  the  4th  day  of  November, 
1891,  the  same  being  within  the  time  allowed  by  the 
court  to  file  the  same,  the  defendant  filed  in  the  office  of 
the  clerk  of  the  Vigo  Circuit  Court  his  bill  of  exceptions  in 
the  above  entitled  cause,  said  bill  of  exceptions  being  in 
the  words  and  figures  following,  to  wit: "  (After  stating 
the  title  of  the  cause.  State,  county  and  court,  it  begins 
as  follows):  '*Be  it  remembered  that  on  the  15th  day  of 
August,  1891,  it  being  the judicial  day  of  the  ad- 
journed May  term  of  said  court,  the  following  pleas  and 
proceedings  were  had  in  said  cause  before  the  Hon.  David 
N.  Taylor,  sole  judge  of  said  court."  Then  follows  a 
recital  of  those  proceedings,  among  which  were  the  affi- 
davit and  motion  for  a  change  of  venue  from  the  county, 
and  refusal  thereof  and  exception  thereto.  And,  at  the 
close  of  said  proceedings,  purporting  to  be  a  bill  of  ex- 
ceptions, commemorating  and.  bringing  them  into  the 
record,  is  the  following  conclusion:  *'That  thereupon, 
on  the  same  day  the  defendant  moved  the  court  for  a 
change  of  venue  from  the  judge  of  said  court,  the  Hon. 
David  N.  Taylor,  and  filed  and  submitted  his  affidavit  in 
support  thereof,  which  motion  was  sustained  by  the 
court,  and  this  case  was  set  for  trial  before  the  Hon. 
Cyrus  F.  McNutt,  judge  of  the  Superior  Court  of  Vigo 
county,  and  the  defendant  now  tenders  this,  his  bill  of 
exceptions,  and  prays  the  same  may  be  signed,  sealed 
and  made  a  part  of  the  record,  which  is  done.  Pre- 
sented this  23d  day  of  October,  1891. 

'*  David  N.  Taylor.'' 

We  are  asked  to  hold  that  the  foregoing  is  not  a  bill  of 
exceptions  presented  to,  allowed  and  signed  by,  Judge 
Taylor,  as  the  judge  of  the  Circuit  Court  of  Vigo  county, 
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in  relation  to  proceedings  had  before  him  in  the  Vigo 
Circuit  Court.  If  language  could  be  so  framed  as  to 
make  it  a  proper  bill  of  exceptions  presented  to,  allowed 
and  signed  by  him,  the  language  above  quoted  has  done 
80.  To  avoid  this  inevitable  conclusion,  we  are  asked  to 
regard  the  conclusion  of  the  bill,  and  Judge  Taylor's 
signature,  as  mere  surplusage,  and  then  connect  this 
bill  with  what  we  treated  in  the  original  opinion  as  an- 
other bill  of  exceptions,  signed  by  Judge  McNutt,  as  all 
one  bill  of  exceptions  signed  and  allowed  by  Judge  Mc- 
Nutt. 

The  difficulty  we  should  encounter  in  adopting  such 
a  course  is  that  the  appellee  would  have  the  same  right, 
and  we  would  be  under  the  same  obligation  to  treat  the 
concluding  part  of  what  is  claimed  as  the  bill  of  excep- 
tions, signed  by  Judge  McNutt,  as  well  as  his  signature 
thereto,  as  mere  surplusage,  and,  therefore,  declare  that 
there  is  no'bill  of  exceptions  in  the  record,  a  conclusion 
just  as  fatal  to  appellant  as  that  before  reached. 

The  law  recognizing  the  possibility  that  attorneys  may 
not  agree  about  what  took  place  in  the  trial  court  as  to 
collateral  matters  not  legitimately  a  part  of  the  record 
proper,  has  provided  that  such  matters  may  be  brought 
into  the  record  by  a  bill  of  exceptions  allowed  and  signed 
by  the  judge  before  whom  such  matters  occurred.  When 
the  statement  of  counsel  differs  in  any  respect  from  this 
authentic  memorial  which  the  law  makes  the  exclusive 
source  of  information  to  us,  we  are  bound  to  believe  its 
statements  instead  of  counsel,  not  because  of  lack  of  con- 
fidence in  counsel,  but  because  we  are  to  receive  our  in- 
formation alone  from  the  record.  The  rule  that  allows 
courts,  in  construing  a  pleading  or  contract  or  other  in- 
strument, to  treat  certain  parts  as  surplusage,  has  no  ap- 
plication to  a  bill  of  exceptions,  at  least,  no  application 
to  this  particular  case. 


asf: 
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It  is  insisted  that  what  follows  immediately  after  Judge 
Taylor's  signature,  namely:     ''Be  it  remembered  that  on 

the  25th  day  of ,   1891,  etc.,"  and  winding  up 

with  a  formal  conclusion  of  a  bill  of  exceptions,  to  which 
Judge  McNutt's  signature  is  attached  as  judge  pro  tem.y 
would  fail  to  constitute  a  proper  bill  of  exceptions  for 
want  of  a  proper  caption,  and  for  want  of  a  statement  in 
the  record  that  it  had  been  filed  in  the  clerk's  oflBce,  un- 
less the  bill  of  exceptions  signed'  by  Judge  Taylor  is 
taken  as  a  part  of  the  bill  of  exceptions  signed  by  Judge 
McNutt. 

If  that  contention  were  allowed  to  prevail,  it  would  re- 
sult in  destroying  one  bill  of  exceptions  in  order  to  make 
another.  We  did  not  pass  on  the  question,  in  the  former 
opinion,  whether  the  defect  suggested  in  what  was  treated 
as  a  bill  of  exceptions  signed  by  Judge  McNutt,  was  such 
as  to  render  that  bill  of  exceptions  invalid  or  not. 

Whether  it  was  a  valid  bill  of  exceptions  or  not,  was 
not  necessary  to  be  determined,  because,  in  either  event, 
the  conclusion  reached  must  be  the  same. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Nov.  28, 1893. 


No.  16,343. 

Wright  et  al.  r.  Churchman  et  al,  |l4»~m 

Judgment.— jBwieto  of. — Effect  Same  as  Appeal, — Beveracil  in  Part, — 
Where,  in  an  action  to  review  a  judgment  foreclosing  a  mortgage, 
the  decree  in  the  review  proceedings  sets  aside  the  judgment  in 
foreclosure,  as  to  parties  holding  junior  incumbrances,  such  re- 
versal of  the  judgment,  in  part,  does  not  vacate  the  judgment  in 
foreclosure  as  to  the  remaining  judgment  defendants  in  the  fore- 
closure proceedings ;  the  result  of  a  successful  application  to  review 
a  judgment  being  the  same  as  a  successful  appeal. 
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Wright  et  al.  v,  Cborchman  et  al. 

From  the  Marion  Circuit  Court. 

H.  C.  Allen y  for  appellants. 

W.  V.  Rooker,  J.  8.  Tarkington  and  S.  M.  SJiepard, 
for  appellees. 

Coffey,  J. — This  was  an  action  brought  by  the  appel- 
lant Sallie  A.  Wright,  in  the  Marion  Circuit  Court, 
against  the  appellees,  Francis  M.  Churchman,  Catharine 
E.  Hamlin  and  Carltn  Hamlin,  for  the  partition  of  the 
land  described  in  the  complaint. 

The  complaint  alleges,  among  other  things,  that  the 
appellant  Sallie  A.  Wright  is  the  owner  in  fee  of  the 
undivided  one-sixth  of  the  land,  and  that  the  other 
parties  to  the  action  are  tenants  in  common  with  her. 
The  pleadings  are  somewhat  voluminous  and  need  not 
be  set  out  in  this  opinion.  It  is  sufficient  to  say  of  them, 
that  they  are  so  framed  as  to  present  the  question  as  to 
whether  the  appellant  Sallie  A.  Wright  has  any  interest 
in  the  land. 

The  material  facts  in  the  case,  so  far  as  they  aSect  the 
question  of  title,  are  that  the  land  described  in  the  com- 
plaint was  originally  the  property  of  Carlin  Hamlin,  the 
husband  of  the  appellee  Catharine  E.  Hamlin,  and  Jacob 
T.  Wright,  the  husband  of  the  appellant  Sallie  A.Wright. 
They  purchased  the  land  from  one  Jacob  P.  Dunn,  to 
whom  they  executed  a  mortgage  for  unpaid  purchase 
money. 

The  interest  of  Wright  in  the  land  was  sold  on  judg- 
ments and  foreclosures,  to  which  the  appellant  Sallie  A. 
Wright  was  not  a  party,  and  sheriff's  deeds  executed  to 
the  purchasers  pursuant  to  such  sales. 

Wright  and  Hamlin  failing  to  pay  the  purchase 
money  due  to  Dunn,  Warren  Tate,  to  whom  the  mort- 
gage had  been  assigned,  instituted  suit  in  the  Marion 
Superior  Court  to  foreclose  his  mortgage,  making  parties 
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thereto  Wright  and  Hamlin  and  their  wives,  and,  also, 
Fletcher  &  Churchman,  alleging  that  the  latter  held  liens 
against  the  lands  junior  to  his  mortgage.  Such  proceed- 
ings were  had  in  this  case  as  that  Tate  obtained  a  judg- 
ment against  Wright  and  Hamlin  for  the  amount  of  pur- 
chase-money  due,  and  a  decree  foreclosing  his  mortgage 
against  all  the  parties  to  the  suit.  Upon  this  decree  the 
land  was  regularly  sold  by  the  sheriff  of  Marion  county 
to  Warren  Tate  and  Helen  J.  Tate,  and  a  deed  executed 
,  pursuant  to  such  sale  and  purchase. 

Subsequently,  Jacob  T.  Wright,  the  appellant  Sallie  A. 
Wright,  Carlin  Hamlin,  and  the  appellee  Catharine  E. 
Hamlin,  commenced  an  action  to  review  the  above  men- 
tioned judgment  and  decree,  making  parties  thereto  all 
who  were  parties  to  the  suit  in  which  the  judgment  and 
decree  were  rendered.  Fletcher  &  Churchman,  in  this 
latter  case,  filed  a  cross-complaint,  in  which  they  sought 
to  review  the  decree  and  have  the  same  annulled  as  to 
them  on  account  of  material  new  matter  discovered  since 
its  rendition.  Fletcher  &  Churchman  succeeded  on  their 
cross-complaint,  but  Wright  and  Hamlin  and  their  wives 
were  defeated.  The  decree  rendered  in  favor  of  Fletcher 
&  Churchman  on  their  cross-complaint,  was  affirmed  by 
this  court  in  the  case  of  Tate  v.  Fletcher,  77  Ind.  102. 

It  is  now  contended  by  the  appellants  that  the  decree 
of  the  Marion  Superior  Court,  setting  aside  the  decree  of 
foreclosure  obtained  by  Tate  r.s  to  Fletcher  &  Church- 
man, vacated  the  decree  as  to  the  appellant  Sallie  A. 
Wright,  and  rendered  the  sale  on  such  decree  void. 

We  can  not  agree  with  the  appellants  in  this  conten- 
tion. The  result  of  a  successful  application  to  review  a 
judgment,  is  the  same  as  a  successful  appeal  to  this  court. 
Leech  v.  Perry,  77  Ind.  422;  R.  S.  1881,  section  620; 
Work's  Pr.,  75. 

Had  Fletcher  &  Churchman  alone  appealed  to  this 
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court  from  the  decree  against  them  in  favor  of  Tate,  a  re- 
versal as  to  them  would  have  left  the  judgment  and  de- 
cree, as  to  the  other  parties,  standing  in  full  force.  So, 
setting  it  aside  as  to  them  on  their  application  to  review, 
had  the  same  eSect.  It  in  no  manner  affected  the  judg- 
ment and  decree  as  to  Wright  and  Hamlin  and  their 
wives.  Judgments  and  decrees  are  to  be  construed  with 
reference  to  the  pleadings  and  issues  upon  which  they 
are  based.  The  contest  between  Tate  on  one  side,  and 
Fletcher  &  Churchman  on  the  other,  related  to  the 
priority  of  liens,  and  was  a  question  in  which  Wright 
and  Hamlin  had  no  interest. 

It  follows,  from  what  we  have  said,  that  the  sale  and 
deed  upon  the  judgment  and  decree  in  favor  of  Tate  for 
purchase-money,  divested  the  interest  of  the  appellant 
Sallie  A.  Wright,  and  that  she,  therefore,  has  no  inter- 
est in  the  land  described  in  her  complaint. 

In  view  of  the  conclusion  we  have  reached,  it  is  un- 
necessary to  inquire  whether  the  court  erred  in  render- 
ing a  decree  quieting  the  title  of  Catharine  E.  Hamlin, 
since  such  an  error,  assuming  it  to  exist,  could  not  re- 
verse the  judgment  and  decree  in  this  case.  As  neither 
Mrs.  Wright  nor  the  First  National  Bank  of  Danville 
has  any  interest  in  or  claim  upon  this  land,  it  is  impossi- 
ble that  any  decree  affecting  its  title  could  injuriously 
affect  either  of  them. 

Other  questions  are  presented  and  argued  in  this  cause, 

but  as  the  question  we  have  decided  disposes  of  the  case 

upon  its  merits,  it  is  unnecessary  to  examine  or  decide 

them. 

Judgment  affirmed. 
Filed  Dec.  12, 1893. 
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No.  16,360. 

Garn,  Executor,  v.  Garn. 

Dbcedbnt's  Estate. — Election  of  Widow. — WTien  may  be  Bevoked, — 
Where  the  elements  of  estoppel  are  absent,  and  where  it  is  evident 
that  the  election  of  the  widow  is  not  the  result  of  a  reasonable  un- 
derstanding of  the  effect  of  the  act,  and  where  the  act  is  sought  to 
be  revoked  within  the  statutory  period  for  the  exercise  of  the  election 
to  take  under  the  law,  such  revocation  should  be  permitted. 

From  the  Marshall  Circuit  Court. 

W.  B,  Hess  and  A.  Johnson,  for  appellant. 

J.  D.  McLaren  and  E.  G.  Martindale,  for  appellee. 

Hackney,  J. — ^The  question  presented  by  the  record 
in  this  case,  is  as  to  the  right  of  the  appellee  to  revoke 
and  have  rescinded  an  election,  executed,  acknowledged 
and  filed  in  the  clerk's  office,  under  and  by  which  she 
declared  her  acceptance  of  the  provisions  of  the  will  of 
her  deceased  husband. 

The  husband  died  January  29,  1890;  the  will  w^as  pro* 
bated  February  3,  1890,  and  the  election  to  take  under 
the  will  was  filed  February  10,  1890.  The  petition  al- 
leges the  desire  of  the  widow  to  take  under  the  law,  and 
to  decline  the  provisions  of  the  will.  On  the  25th  day 
of  July,  1890,  she  executed  an  election  to  take  under  the 
law,  and  to  renounce  the  provisions  of  the  will,  which 
election  is  filed  with  her  petition,  and  is  asked  to  be 
made  part  of  the  records  of  the  settlement  of  her  hus- 
band's estate. 

It  is  further  alleged  that  the  petitioner  was  unac- 
quainted with  the  English  language;  that  she  did  not 
know  the  extent  and  value  of  the  property  of  her  hus- 
band's  estate;  that  she  did  not  know  what  proportion  of 
said  estate  she  was  entitled  to  receive  under  the  will,  or 
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under  the  law;  that  she  was  seventy-two  years  of  age, 
was  confined  to  her  bed  with  la  grippe,  and  in  a  high  state 
of  feverj  that  she  had  no  counsel,  was  remote  from  at- 
torneys, was  surrounded  by  the  children  of  the  testator, 
who  were  interested  in  haviilg  her  accept  the  provisions 
of  the  will;  that  said  children,  including  the  appellant, 
falsely  represented  to  her  that  it  was  necessary  for  her  to 
make  an  election,  and  that  to  take  under  the  will  §he 
would  receive  the  same  as  if  she  elected  to  take  under  the 
law;  that  believing  their  statements,  and  being  greatly 
grieved  from  the  loss  of  her  husband,  and  afflicted  with 
said  disease,  she  consented  to  make  the  election  so  urged; 
that  the  appellant  procured  the  attendance  of  a  justice  of 
the  peace  and  procured  his  attorneys  to  prepare  an  in- 
strument  declaring  such  election,  and  that  while  she 
was  unable  to  know  or  comprehend  what  was  being  done, 
they  procured  her  signature,  by  mark,  to  said  ejlection; 
that,  considering  the  value  of  the  property,  real  and 
personal,  it  was  in  her  interest  to  take  the  provision  made 
for  her,  as  widow,  by  the  law. 

The  issue  was  joined  by  a  general  denial,  and,  upon 
the  hearing,  the  court  sustained  the  petition.  The  court 
permitted  no  inquiry  by  either  party  as  to  the  value  of 
the  estate.  There  was  evidence  tending  to  establish  the 
mental  and  physical  condition  of  the  petitioner,  as  al- 
leged, that  she  was  ignorant  of  the  character  and  extent 
of  the  estate;  that  the  appellant  had  advised  her  that  she 
was  required  to  exercise  the  right  of  election  if  she  would 
respect  the  testator's  will;  and  that  she  did  not  under- 
stand the  provisions  and  effect  of  the  will  so  far  as  its 
provisions  related  to  her  interests. 

Under  the  act  of  April  13,  1885,  Elliott's  Supp.,  sec- 
tion 428,  it  is  not  required  that  the  widow  shall  declare 
her  election,  if  she  decides  that  she  will  accept  the  pro- 
visions of  the  will.     If  she  declines  the  provision  made 
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for  her  by  the  will,  then  it  becomes  her  duty  to  make  an 
election.  The  privilege  of  so  electing  may  be  exercised 
at  any  time  within  one  year  from  the  probating  of  the 
will.  The  policy  of  the  laws  of  this  State  has  ever  been 
to  deal  liberally  with  the  widow  in  the  distribution  of  her 
husband's  estate. 

While  the  exact  question  before  us  has  not  been  de- 
cided in  this  State,  it  is  certain  that  the  Legislature  and 
the  courts  have  never  departed  from  this  policy.  In  line 
with  this  policy,  it  has  been  decided  by  the  courts  of 
other  States  that  the  right  of  the  widow  to  make  her 
election  understandingly,  is  guaranteed  to  her  by  the 
law,  and  should  be  respected  by  the  courts,  by  the  heirs 
and  by  strangers.  Elbert  v.  O'Neil,  102  Pa.  St.  302; 
Evans's  Appeal,  51  Conn.  435;  Cowdrey  v.  Hitchcock,  103 
111.  262;  Hall  v.  Hall,  2  McCord  Ch.  269;  Snelgrove  v. 
Snelgrove,  4  Desaussure's  Eq.  274;  Sill  v.  Sill,  31  Kan. 
248;  Kidney  v.  Coussmaher,  12  Ves.  136;  Akin  v.  Kellogg, 
39  Hun.  252;  Estate  of  Woodhum,  21  Am.  St.  Rep.  932; 
2  Williams  on  Executors,  p.  1449  and  notes. 

As  to  those  mistakes  of  law  and  of  fact,  generally,  from 
which  relief  may  be  had,  see  Black  v.  Ward,  27  Mich. 
191,  and  note  to  same  case  in  15  Am.  Rep.  162. 

In  Evans's  Appeal,  supra,  a  case  not  so  strong  as  the 
present,  it  was  said:  **This  may  well  be  regarded  as  a 
case  of  misapprehension  as  to  rights  without  fault;  as  a 
mistake  from  the  effects  of  which  a  court  of  equity  has 
power  to  grant  relief."  See,  also,  Macknet  y.Macknet, 
29  N.  J.  Eq.  54. 

In  Estate  of  Woodhum,  supra,  the  facts  were  hardly  so 
strong  in  favor  of  the  widow  as  those  presented  in  the 
case. before  us.  The  court  said:  ''While  there  is  no  al- 
legation that  the  widow  was  intentionally  deceived  or 
misled,  yet  the  fact  remains  that  she  signed  the  paper  in 
Vol.  135—44 
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ignorance  of  her  rights,  without  any  attempt  on  the  part 
of  the  executor  to  inform  her  of  them,  or  of  the  effect  of 
the  paper  to  which  he  procured  her  signature.  Indeed, 
he  appears  to  have  heen  ignorant  upon  the  subject  him- 
self. The  authorities  are  clear  that  nothing  less  than 
unequivocal  acts  will  prove  an  election,  and  they  must 
be  done  with  a  knowledge  of  the  party's  rights,  as  well 
as  of  the  circumstances  of  the  case.  Nothing  less  than 
an  act  intelligently  done  will  be  sufficient.  She  should 
know,  and  if  she  does  not,  she  should  be  informed,  of  the 
relative  values  of  the  properties  between  which  she  was 
empowered  to  choose;  in  other  words,  her  election  must 
be  made  with  a  full  knowledge  of  the  facts.  The  rule 
applies  with  especial  force  where  the  widow  is  called 
upon,  as  in  this  case,  to  make  her  election  shortly  after 
her  husband's  death.  Anderson^s  Appeal,  36  Pa.  St,  492; 
Cox  V.  RogerSy  77  Pa.  St.  167;  Bierer's  Appeal,  92  Pa. 
St.  266." 

And  we  may  add  that  the  application  of  the  rule  should 
be  made  with  still  greater  force  when  the  widow  is  not 
only  prostrated  with  grief  from  the  recent  loss  of  her 
husband,  but  is  aged,  is  unacquainted  with  the  language 
she  is  required  to  adopt,  and  is  afflicted  with  disease 
rendering  her  helpless  to  comprehend  and  transact  busi- 
ness of  such  great  importance  as  the  election  of  her 
rights  and  interests  in  the  estate  of  her  deceased  hus- 
band. 

It  should  not  be  overlooked  that  an  election  ta  take 
under  the  will,  is  not  required.  An  affirmative  election 
to  accept  the  provisions  of  the  will,  adds  nothing  to  the 
force  of  the  statute.  Therefore,  any  act  which  will  pre- 
clude the  exercise  of  that  privilege  which  is  given  ex- 
pressly by  the  statute,  must  be  of  such  force  and  effect  as 
to  constitute  an  estoppel. 

Here,  the  act  done  is  induced  by  the  appellant;   the 
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doing  of  the  act  does  not  mislead  any  one;  no  interests 
attach  on  the  faith  of  the  act;  nothing  is  parted  with  by 
those  who  would  receive  benefits  from  the  act;  innocent 
parties  are  not  made  to  suffer  from  the  act;  no  advantage 
is  received  or  retained  by  the  widow  as  the  result  of  the 
act.  Essential  elements  of  an  estoppel  are  absent  as  a 
question  of  pleading,  and  as  a  question  of  evidence. 

We  do  not  hold  that  in  every  instance  the  widow  may 
withdraw  an  election  to  take  under  the  will,  but  where 
the  act  is  induced  by  fraud,  or  where  an  intelligent  exer- 
cise of  the  privilege  of  the  statute  is  defeated,  and  inno- 
cent parties  do  not  suffer,  there  is  strong  reason  to  per- 
mit the  exercise  of  the  privilege  understandingly.  In 
such  a  case,  it  should  not  be  necessary  to  show  that  de- 
gree of  fraud  which  would  set  aside  a  contract  executed 
in  the  vigor  of  health,  with  a  full  understanding  of  the 
facts;  or  with  opportunities  to  be  advised  of  all  interests 
involved.  Indeed,  it  may  be  doubted  if  actual  fraud  is 
necessary,  while  its  existence  is  certainly  sufficient  to 
avoid  an  election.  See  Foaker  v.  Guilliams,  Exec,  120 
Ind.  172. 

Where  the  elements  of  an  estoppel  are  absent,  and 
where  it  is  evident  that  the  election  is  not  the  result  of  a 
reasonable  understanding  of  the  effect  of  the  act,  and 
where  the  act  is  sought  to  be  revoked  within  the  statutory 
period  for  the  exercise  of  the  election  to  take  under  the 
law,  such  revocation  should  be  permitted.  Such  is  the 
case  before  us. 

Finding  no  error  in  the  record ,  the  judgment  of  the 
circuit  court  is  affirmed. 

Filed  Nov.  28,  1893. 
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Ejicsption  to  Decision  op  Court. — Time  of  Taking, — Conclusions  of 
Law. — ^Exceptions  to  conclusions  of  law  must  be  taken  at  the  time 
the  conclusions  are  announced,  or  objections  thereto  will  be  waived ; 
four  days  after  conclusions  of  law  are  made,  and  after  a  motion  for 
a  new  trial  has  been  made,  being  too  late  to  except  to  the  conclu- 
sions. 

Conclusion  of  Law. — When  Appellant  Will  not  be  Heard  to  Complain. 
— Where  a  conclusion  of  law  is  such  that,  whether  right  or  wrong, 
it  could  not  prejudice  the  rights  of  the  appellant,  he  is  in  no  posi- 
tion to  complain  of  it. 

New  Trial. — As  of  Bight. — When  Allowable. — A  new  trial  as  of  right 
is  not  allowable,  where  the  question  of  title  is  merely  incidental  to 
the  substantive  cause  of  action  in  which  a  new  trial  as  of  right  is 
not  permitted, — as  in  an  action  for  subrogation. 

Judgment. — Motion  to  Modify. — Lien-Holder. — Priority  of  Liens. — A 
judgment  fixing  the  priority  of  liens  can  not  be  so  modified,  on  mo- 
tion of  one  of  the  junior  lien-holders,  that  any  amount  left  after 
payment  of  the  paramount  lien  should  be  turned  over  to  the  holder 
of  such  junior  lien,  he  only  having  a  right  in  common  with  the 
other  lien-holders,  to  the  payment  of  the  liens  in  the  order  of  their 
priority. 

Statute  op  Limitations. — Six  Tears. — Subrogation. — Decedents  Estate. 
•—In  an  action  for  subrogation,  where  the  complaint  alleges  that  the 
plaintiff  paid  the  judgment  to  which  he  asks  to  be  subrogated,  more 
than  six  years  before,  and  that  within  six  years  therefrom  the 
debtor  died,  and  alleging  the  substitution  of  the  personal  repre- 
sentative as  required  by  section  298,  R.  S.  1881,  the  complaint  is  not 
demurrable  on  the  ground  of  six  years'  limitation. 

From  the  Vanderburgh  Superior  Court. 

J.  G.  Owen  and  G.  A.  Hoff,  for  appellant. 
A.  Dyer,  for  appellee. 

Howard,  C.  J. — The  facts  in  this  case,  as  found  by 
the  court,  are  briefly: 

That  on  the  8th  day  of  September,  1879,  Theodore 
Roeder,  husband  of  appellant,  was  the  owner  and  in 
possession  of  certain  lots,  named,  in  the  city  of  Evans- 
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ville;  that  on  said  day  he  executed  to  appellee  his  prom- 
issory note  for  $465,  due  in  four  months  after  date,  with 
interest  at  eight  per  cent,  after  maturity,  which  note,  on 
the  19th  day  of  September,  1879,  he  secured  by  mortgage 
on  said  real  estate;  that,  prior  to  the  execution  of  said 
note  and  mortgage,  two  judgments  had  been  recovered 
against  said  Roeder,  which  were  liens  upon  said  land; 
that  on  June  24,  1880,  said  lots  were  sold  by  the  sheriff 
for  $587.62  to  Elias  and  August  J.  Weber,  to  satisfy  ex- 
ecutions issued  on  said  judgments. 

The  sheriff  issued  to  said  purchasers  a  certificate  of 
sale  on  receiving  from  them  $400  cash,  being  the  amount 
needed  to  satisfy  the  execution  and  costs,  and  receiving, 
also,  from  Roeder  a  receipt  for  the  remainder  of  the 
amount  of  the  bid,  $187.62,  Roeder  at  the  same  time 
having  claimed  his  exemption  as  a  resident  householder 
of  the  State;  that  on  the  29th  of  June,  1880,  the  Webers 
assigned  their  certificate  of  purchase  to  James  L.  Orr, 
under  an  arrangement  with  Roeder  that  Orr  would  take 
the  certificate  as  security  for  the  $400  paid  by  him  for  the 
certificate,  with  interest  at  eight  per  cent. 

Orr  signed  an  agreement  to  assign  said  certificate  to 
Charles  Roeder,  son  of  Theodore,  within  one  year,  on 
payment  of  said  $400  and  interest;  that  Charles  Roeder 
did  not  pay  Orr  said  $400,  and  no  assignment  was  ever 
made  to  him,  but  the  certificate  was  retained  by  Orr  un- 
til the  22d  day  of  November,  1890,  when  he  presented  it 
to  the  sheriff  and  received  a  deed  for  the  lots.  During 
the  time  he  held  the  certificate,  he  received  interest  on 
the  $400,  at  eight  per  cent.,  or  $32  per  annum,  nine 
such  payments  being  made  by  Theodore  Roeder  in  per- 
son. 

On  November  4,  1890,  Orr  conveyed  his  interest  in 
said  real  estate  to  the  appellant,  Louisa  Roeder,  for  the 
amount  due  him  on  said  certificate,  being  $400,  with  in- 
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terest  from  June  29,  1890;  that  Theodore  Roeder  con- 
tinued in  the  possession  and  ownership  of  said  lots,  us- 
ing them  as  a  home  for  himself  and  family  until  his 
death,  November  30,  1889,  when  he  died  leaving  the 
appellant  surviving  him  as  his  widow,  who  has  con- 
tinued to  occupy  the  real  estate  as  her  home  until  now; 
that,  at  the  time  of  the  execution  of  appellee's  note  and 
mortgage,  the  said  Roeder  was  indebted  to  him  for  $100 
only,  but  that  the  note  and  mortgage  were  made  for  $465 
by  Roeder  to  protect  his  property  against  his  creditors, 
and  in  fraud  of  their  rights,  and  was  received  by  the  ap- 
pellee, he  knowing  the  fraudulent  purpose  of  said  mort- 
gagor in  making  such  note  and  mortgage  for  a  larger 
sum  than  due,  but  that  such  fraud  did  not  affect  the 
claim  held  by  the  appellant,  the  same  being  a  prior  lien 
on  said  real  estate,  and  recognized  as  such  by  her  hus- 
band; that  there  is  due  appellee  on  said  note  and  mort- 
gage $100,  with  interest  at  eight  per  cent,  from  January 
8th,  1880,  with  five  per  cent,  attorney's  fees,  making  in 
all  $203.35;  that  said  Roeder  had  allowed  said  real  estate 
to  become  delinquent  for  taxes,  and  the  treasurer  of 
Vanderburgh  county,  on  the  13th  day  of  September, 
1880,  sold  the  same  to  Josiah  Locke  for  $161.37,  the 
amount  of  taxes  then  due. 

On  January  7,  1885,  the  said  Locke  recovered  judg- 
ment against  said  real  estate  for  $438.40,  and  a  lien  was 
given  him  upon  said  lots  for  that  sum,  as  the  amount  of 
all  taxes,  interest,  and  charges  thereon  to  that  date,  be- 
sides $14.40,  paid  by  said  Locke;  that  on  January  9, 
1885,  appellee,  at  the  request  of  said  Roeder,  paid  said 
judgment  and  costs  to  said  Locke,  which  sum  has  not 
been  repaid  to  appellee,  but  there  is  now  due  him  there- 
on, principal  and  interest,  $620;  that  at  the  time  appel- 
lee paid  the  amount  of  said  lien  to  said  Locke,  appellee 
had  a  valid  and  subsisting  lien  on  said  real  estate,  by 
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virtue  of  his  said  mortgage,  which  was  junior  to  the  lien 
of  said  judgment  lien  in  favor  of  said  Locke;  that  the 
appellant,  as  the  surviving  wife  of  Theodore  Roeder,  is 
the  owner  of,  and  entitled  to,  the  undivided  one-third  of 
said  real  estate,  inasmuch  as  she  did  not  join  her  hus- 
band in  the  execution  of  appellee's  mortgage,  nor  was 
she  a  party  to  the  suits  which  resulted  in  the  sale  to  said 
Webers. 

From  the  finding  of  facts  the  court  concluded  the  law 
to  be: 

1.  That  the  certificate  of  purchase,  in  the  hands  of 
James  L.  Orr,  entitled  him  to  hold  a  lien  on  the  said  real 
estate  for  $400  and  interest,  but  that  the  taking  of  a  deed 
from  the  sheriff  did  not  pass  to  him  the  title  to  such  real 
estate. 

2.  That  the  conveyance  from  the  said  Orr  to  appel- 
lant vested  no  title  in  her,  but  she  became  the  owner  of 
his  lien  under  said  certificate  and  sheriff's  deed. 

3.  That  appellee's  mortgage  was  a  fraud  upon  the 
creditors  of  Theodore  Roeder,  and  void  against  all  cred- 
itors sought  to  be  defrauded  thereby. 

4.  That  as  against  the  claim  of  appellant,  said  mort- 
gage is  not  void,  as  such  fraud  was  not  intended  to  affect, 
and  did  not  affect,  appellant  or  either  of  the  parties 
through  whom  she  claims. 

5.  That  appellee's  mortgage  is  a  valid  lien  upon  the 
undivided  two-thirds  of  said  real  estate,  but  inferior  to 
the  lien  of  appellant  acquired  through  Orr. 

6.  That  appellee  had  the  right  to  pay  the  Locke  judg- 
ment, for  the  protection  of  his  lien,  such  judgment  being 
a  superior  lien  to  his  mortgage,  and  the  payment  of  such 
judgment  did  not  satisfy  it,  but  kept  it  in  force  for  the 
benefit  of  appellee;  that  the  same  is  the  first  lien  upon 
the  whole  of  said  real  estate,  but  that  if  two  thirds  of  it  will 
satisfy  such  judgment  only  that  much  should  be  sold. 
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7.  That  the  undivided  two-thirds  of  said  real  estate  are 
chargeable  with  liens  in  the  following  order,  to  wit:  First, 
the  Locke  judgment;  second,  the  claim  of  appellant  under 
her  conveyance  from  Orr;  third,  the  mortgage  of  ap- 
pellee. And  said  undivided  two-thirds  of  said  lots  should 
be  sold  to  satisfy  such  liens  in  the  order  stated. 

The  fourth  assignment  of  error  is  that  the  court  erred 
in  its  conclusions  of  law  upon  the  findings  of  facts.  The 
record,  however,  shows  that  no  exceptions  were  taken  to 
the  conclusions  at  the  time  they  were  made,  nor  for  sev- 
eral days  after,  other  motions  also  intervening.  The 
findings  of  facts  and  the  conclusions  of  law  thereon  were 
made  on  October  14,  1891.  The  record  discloses  no 
other  action  of  the  court  until  October  19,  1891,  when  a 
motion  was  entered  by  appellant  for  a  new  trial.  After- 
wards, on  the  same  day,  exceptions  were  made  by  appel- 
lant to  the  conclusions  of  law.,  The  exception  to  the 
conclusions  of  law  should  be  made  at  the  time.  Section 
626,  R.  S.  1881;  Elliott's  App.  Proced.,  section  793,  and 
authorities  there  cited.  Hull  v.  Louth,  Ouar.,  109  Ind. 
315. 

This  assignment  is  waived,  also,  by  the  failure  to  dis- 
cuss it  in  the  brief  of  appellant,  except  as  to  the  fourth 
conclusion  of  law,  holding  that,  as  against  appellant,  the 
mortgage  of  appellee  was  not  fraudulent.  Counsel  for 
appellant  endeavor  to  show,  by  the  evidence,  that  this 
conclusion  is  incorrect.  But  it  would  seem  clear  enough 
that,  as  this  mortgage  was  junior  to  appellant's  claim,  it 
could  not  affect  that  claim,  and,  hence,  that  appellant 
could  not  be  harmed  by  such  conclusion.  The  court 
finds  appellant's  claim  a  superior  lien  to  appellee's  mort- 
gage. Appellant  could  not  secure  any  greater  advantage, 
in  this  respect,  by  any  ruling  which  the  court  might 
make.     Other  creditors  might  complain  of  the  fraud  of 
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appellee's  mortgage,  but  appellant  is  in  no  position  to 
do  so. 

Counsel  contend  that  a  new  trial  as  of  right  should 
have  been  granted,  for  the  reason  that  appellant  filed  a 
cross-complaint  asking  that  title  to  the  land  in  question 
be  quieted  in  her.  If  that  had  been  the  issue  tried  by 
the  court,  the  contention  of  counsel  might  be  good.  The 
issue  made  by  the  complaint,  and.  that  decided  by  the 
court,  was  appellee's  right  of  subrogation  to  the  tax  lien 
judgment,  and  the  respective  rights  of  the  other  lien- 
holders.  Appellant's  ownership  of  the  undivided  one- 
third  of  the  real  estate  in  controversy  was  not  disputed, 
and  her  claim  to  the  remaining  two-thirds  was  but  an  in- 
cident, not  a  main  issue  of  the  trial.  We  have  recently 
considered  this  question,  in  the  case  of  Richwine  v.  Pres* 
byterian  Church  of  Noblesville,  135  Ind.  80,  34  N.  E. 
Rep.  737,  and  it  was  there  decided,  following  Wilson  v. 
Brookshire,  126  Ind.  497,  that  where  a  cause  proceeds  to 
judgment,  which  embraces  a  substantive  cause  of  action, 
in  which  a  new  trial  as  a  matter  of  right  is  not  allow- 
able, then,  even  though  it  embraces  other  causes  in  which 
a  new  trial  as  of  right  is  allowable,  a  new  trial  as  of  right 
will  not  be  granted.  A  new  trial  as  of  right  is  not  al- 
lowable in  case  of  subrogation.  It  is  not  the  policy  of 
the  law  io  enlarge  the  statutory  privilege  of  a  new  trial 
as  of  right,  to  cases  where  the  question  of  title  is  merely 
incidental. 

The  court  entered  judgment  in  accordance  with  the 
conclusions  of  law,  ordering  the  undivided  two-thirds  of 
the  real  estate  to  be  sold  to  pay  the  liens,  in  their  order  as 
found  by  the  court.  As  the  first  lien,  being  for  taxes,  rested 
upon  the  whole  of  the  land,  the  court  directed  that  in 
case  the  undivided  two-thirds  would  not  sell  for  suffi- 
cient to  pay  this  lien,  the  whole  of  the  land  should  be 
sold;  and,  after  paying  the   paramount   tax   lien,  that 
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one-third  of  the  remainder  should  be  paid  to  appel- 
lant, and  the  remaining  two-thirds  applied  on  the  liens 
as  before  directed.  This  was  clearly  right,  and  appel- 
lant's motion  to  modify  the  judgment  so  that  in  case  the 
undivided  two-thirds  would  bring  sufficient  to  pay  the 
paramount  lien,  then  the  remaining  one- third  should 
not  be  sold,  is  meaningless;  the  judgment,  as  modified 
in  this  particular,  would  be  unchanged! 

The  motion  to  farther  modify  the  judgment  so  that 
any  amount  left  on  sale  of  the  two-thirds,  after  payment 
of  the  paramount  lien,  should  be  turned  over  to  appel- 
lant, was  also  rightly  overruled.  By  the  findings  and 
the  conclusions  of  law,  appellant  had  a  right  only  in 
common  with  the  other  lien-holders,  to  the  payment 
of  the  liens  in  the  order  of  their  priority,  as  found. 
There  was  no  merit  in  either  of  these  motions.  The  de- 
cree of  the  court  was  strictly  equitable,  and  in  accord- 
ance with  the  facts  and  the  law. 

The  second  paragraph  of  the  answer  to  the  first  para- 
graph of  the  complaint  was  a  plea  of  the  six-years'  statute 
of  limitations.  To  this  paragraph  of  answer  the  court 
sustained  a  demurrer.  The  ruling  was  correct.  It  is 
true  that  the  paragraph  of  the  complaint  was  for  subro- 
gation, to  which  the  six-years'  statute  of  limitations  ap- 
plies.    Arbogast  v.  Hays,  98  Ind.  26. 

But,  in  this  case,  the  first  paragraph  of  the  complaint 
shows  that  Theodore  Roeder,  for  whom  appellee  paid  the 
judgment  to  which  he  asks  to  be  subrogated,  died  within 
six  years  after  payment  of  the  judgment  by  appellee.  In 
such  case,  the  statute,  section  298,  R.  S.  1881,  extends 
the  time  within  which  the  action  may  be  brought,  for 
eighteen  months  after  the  death  of  the  person  liable  in 
the  action,  and  his  personal  representative  may  be  sub- 
stituted  for  him,  as  the  paragraph  of  complaint  alleges 
was  done  in  this  case.     The  answer  was,  therefore,  in- 
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sufficient.     Knippenberg,  Exec,  v.  Morris,  80  Ind.  540; 
Epperson  v.  Hoatetter,  Admr,,  95  Ind.  583. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  Dec.  22, 1893. 

No.  16,321. 

Klein  et  al.  v.  Gantnee  et  al. 

From  the  Rash  Circuit  Court.  186~  a99| 

N.  Morris,  L.  NewhergeTj  J,  B,  Curtis,  B,  L.  Smith,  C.  Cambem  and 

A.  Bellinger,  for  appellants. 
T.  J.  Newkirk,  for  appellees. 

Howard,  J. — ^This  case  was  an  action  by  appellants  on  a  note  and 
mortgage,  the  note  beins  executed  by  the  appellee,  John  Gantner,  and 
the  mortgage  securing  tne  same  executed  by  both  appellees. 

No  question  arises  ui)on  the  answer  of  the  appellee,  John  Gantner. 

The  appellee,  Catharine  Gantner,  answered,  first,  by  a  general  de- 
nial.and,  second,  that  she  is  the  wife  of  John  Gantner,  and  has  been 
for  thirty  years ;  that  in  1868,  she  loaned  her  husband  |650,  and  in  1874, 
the  further  sum  of  $1,000,  with  which  money  he  purchased  the  real 
estate  upon  which  appellants  sought  to  foreclose  the  mortgage  in  suit ; 
that  on  June  29, 1885,  she  and  her  husband  conveyed  said  real  estate 
to  a  trustee  who,  on  the  same  day,  reconveyed  the  same  to  her;  that 
the  consideration  of  such  conveyance  to  her  was  the  indebtedness  of 
her  husband  to  her,  and  also  ner  agreement  to  pay  a  mortgage  of 
^,000  on  said  property  incurred  for  buildings  and  improvements 
thereon ;  that  besides  the  indebtedness  in  suit,  her  husband  was  in- 
debted to  John  G.  Sohn  &  Co.  for  about  $3,000;  that  on  September  23, 
1885,  said  appellee  and  her  husband  conveyed  said  real  estate  to  a 
trustee,  who,  on  the  same  day,  reconveyed  the  same  to  her  husband, 
John  Gantner;  and  that,  as  a  part  of  the  same  transaction,  appellees 
made  a  mortgage  on  said  real  estate  to  secure  said  debt  to  John  G. 
Sohn  &  Co. ;  that  at  the  time  of  said  last  conveyance,  her  husband  had 
agreed  to  reconvey  said  real  estate  to  her  as  soon  as  said  mortgage  was 
made  to  Sohn  &  Co.,  and  that  she  supposed  that  this  had  been  done 
until  May  10, 1889,  when  she  demanded  a  reconveyance,  and  the  same 
was  then  made ;  that  on  Julv  8th,  1886,  her  husband  executed  the  notes 
sued  on  to  appellants  for  his  sole  debt ;  that  the  mortgage  sued  on 
was  executed  to  secure  the  payment  of  said  notes ;  that  the  debt  was 
the  debt  of  her  husband,  and  that  she  executed  the  mortgage  as  secur- 
ity for  that  debt;  that  before  the  execution  of  the  mortgage  sued  on, 
said  appellee  and  her  husband  informed  the  appellants  that  the  real 
estate  mortgaged  was  the  property  of  the  said  appellee,  Catharine, 
and  that  her  husband  had  no  interest  therein ;  that  the  appellants 
were  fully  aware  of  said  fact  and  of  all  facts  stated  in  this  answer. 

To  this  paragraph  of  answer,  the  appellants  replied  by  a  general  de- 
nial. 

There  was  a  trial  by  the  court,  and  a  special  finding  of  facts  and 
conclusions  of  law  in  favor  of  the  appellee,  Catharine  Gantner. 
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The  court  foand  the  facts  substantially  as  all^^d  in  said  appellee's 
second  paragraph  of  answer. 

The  conclusions  of  law  as  to  Catharine  Gantner  on  these  facts  were : 
That  there  was  a  good  consideration  for  the  conveyance  of  the  real 
estate  in  controversy  to  Catharine  Gantner,  June  29th,  1885;  that  a 
trust  in  said  real  estate  existed  in  favor  of  Catharine  Gantner  after 
June  29,  1885,  and  that  appellants  had  full  knowledge  of  the  same; 
that  as  to  Catharine  Gantner  appellants'  mortgage  is  void;  that  she 
is  the  owner  of  the  real  estate  ana  entitled  to  have  her  title  quieted 
as  against  said  mortgajg^e ;  that  the  debt  secured  by  said  mortgeige  is 
not  the  debt  of  Catharine  Gantner. 

Over  objections  by  appellants  to  the  findings  and  conclusions  of 
law,  the  court  entered  judgment  in  favor  of  the  appellee,  Catharine 
Gantner,  and  against  the  said  John  Gantner  in  favor  of  appellants. 

Afterwards  appellants'  motion  for  a  new  trial  was  overruled.  The 
reasons  given  for  a  new  trial  were  that  the  findings  were  contrary  to 
law  and  to  the  evidence,  and  that  the  court  erred  in  its  conclusions  of 
law. 

The  only  reason  for  a  new  trial  argued  or  insisted  upon  by  counsel, 
is  that  the  findings  are  not  sustainea  by  the  evidence. 

There  is  no  conflict  in  the  evidence  except  as  to  the  finding:  That 
at  the  time  and  before  the  execution  of  the  mortgage  in  suit,  appel- 
lants knew  that  the  appellee,  Catharine  Gantner,  claimed  to  be  the 
owner  of  the  real  estate  in  controversy,  and  knew  that  she  did  not 
want  to  mortgage  it  to  them. 

As  to  this  finding,  the  evidence  given  by  appellee  and  her  husband, 
and  also  by  their  daughter,  is  that  before  the  execution  of  the  mort- 
gage there  was  a  conversation  between  Solomon  Klein,  one  of  the 
plaintiffs,  and  Catharine  Gantner,  in  which  she  told  him  that  the 
property  was  hers ;  that  it  was  all  that  she  had  left  and  that  she  worked 
nard  for  it,  and  did  not  want  to  lose  it ;  that  at  first  she  refused  to 
sign  the  mortgage,  but  afterwards  did  so  on  his  assuring  her  that  he 
would  not  push  ner  for  the  debt,  but  only  wanted  something  he  could . 
raise  money  on. 

Solomon  Klein,  in  his  evidence,  admits  the  conversation,  but  says 
that  Catharine  Gantner,  in  that  conversation,  made  no  claim  to  own 
the  property. 

It  must  be  confessed  that  this  evidence  is  not  altogether  satisfac- 
tory ;  but,  considering  the  fact,  known  to  appellants,  that  Catharine 
Gantner  had  held  the  title  to  tne  real  estate  in  her  own  name  for  a 
part  of  the  time  previous  to  the  execution  of  the  mortgage ;  and  con- 
sidering the  further  fact,  that  all  the  witnesses  were  before  the  court, 
and  that  the  court,  therefore,  bad  all  opportunity  to  judge  of  their 
credibility,  we  can  not  say  that  the  evidence  was  not  sufficient  to  sup- 
port the  finding. 

This  case  is  not  unlike  that  ot  Sohn  &  Co,  v.  Gantner,  134  Ind.  31,  33 
N.  E.  Rep.  787.  Both  come  from  the  same  court  and  were  against  the 
same  defendants,  the  appellees  herein ;  both  were  for  the  foreclosure 
of  a  mortgage  on  the  same  real  estate,  and,  in  both,  Catharine  Gantner 
defended  on  the  ground  that  she  was  the  owner  of  the  property,  and 
that  she  executed  the  mortgage  as  security  for  her  husband ;  and,  in 
both,  there  is  evidence  that  the  mortgagees  were  aware  of  the  claim  of 
Catharine  Gantner  to  the  ownership  of  the  land  in  question  at  and  be- 
fore the  time  of  the  execution  of  the  mortgage. 

As  in  that  case,  so  in  this,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Filed  Oct.  31,  1893. 
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The  State,  ex  rel,  Howard,  t?.  Bear. 
No.  16,383. 

The  City  of  Plymouth  v.  Schultheis. 

X.  M,  LausTf  for  appellant. 
C.  KeUison,  for  appellee. 

From  the  Marshall  Circuit  Court. 

Hackney,  J. — ^The  question  for  review  in  this  case,  is  the  validity  of 
an  ordinance  of  the  city  of  Plymouth,  requiring  application  to  the 
board  of  health,  report  by  said  board  to  the  common  council,  and  ac- 
tion by  such  council  granting  or  refusing  permit  to  conduct  a  tannery 
within  the  city  limits. 

The  ordinance  does  not  define  any  of  the  conditions  upon  which 
tanneries  may  be  conducted,  or  upon  which  such  permit  shall  issue, 
but  leaves  the  propriety  of  granting  such  permit  to  the  uncontrolled 
discretion  and  judment  of  said  board  and  common  council. 

The  question  here  presented  is  identical  with  that  decided  at  this 
term,  in  City  of  Plymouth  v.  SchultheiSy  135  Ind.  339,  and  upon  the 
authority  of  that  case  and  the  cases  of  Bessonies  v.  City  of  Indianapolis, 
71  Ind.  189,  and  City  of  Bichmond  v.  Dudley,  129  Ind.  112,  the  judg- 
ment of  the  lower  court  herein  is,  in  all  things,  affirmed. 

Filed  Nov.  4,  1893. 

No.  16,112. 

The  State,  ex  rel.  Bartlett,  v,  Schoonover. 

From  the  Warren  Circuit  Court. 

J,  McCabe  and  E.  F.  McCahe,  for  appellant. 

J.  T.  Hanleyy  E,  Stansbury,  J.  E.  Schoonover  and  A,  Schoonover,  for 
appellee. 

Dailet,  J. — ^The  same  questions  presented  in  this  case,  have  just 
been  decided  by  this  court  in  the  case  of  State,  ex  rel,,  v.  Schoi^nover, 
135  Ind.  526. 

On  the  authority  of  that  case,  this  cause  is  reversed,  with  instruc- 
tiens  to  the  circuit  court  to  overrule  the  demurrer  to  the  complaint. 

McCabe,  C.  J.,  having  been  of  counsel,  took  no  part  in  this  opinion. 

Filed  Nov.  1, 1893. 

♦ 

No.  17,108. 

The  State,  ex  rel.  Howard,  v.  Bear. 

M.  Z,  Stannard  and  C.  X.  Jevoett,  for  appellant. 
C,  E.  Walker,  for  appellee. 

From  the  Jefferson  Circuit  Court. 

Dailey,  J. — ^The  legal  questions  presented  in  this  case  are  fully  con- 
sidered and  passed  upon  in  the  case  of  State,  ex  rel,,  v.  FrUdley,  135 
Ind.  119. 

On  the  authority  of  that  case,  the  judgment  is  affirmed. 

Filed  Sept.  27,  1893. 
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ACCOUNT. 
See  YbbdicTi  4. 

ACCOUNTS  STATED. 
See  Vbrdigt,  4. 

ACTION. 
See  Demurbbr,  1. 

1.  Pleading. — Prayer. — Joinder  in. — Ejectment. — Quieting  Title. — Dam- 
ages.— Injunction. — In  an  action  to  recover  the  possession  of  real 
estate,  for  qaieting  title  to  real  estate,  for  damages,  and  for  in- 
janctive  relief,  the  praver  for  relief  may  properly  embrace  all  of 
the  objects  sought  by  the  action,  it  being  the  policy  of  the  law  to 
give  a  complete  remedy  in  one  soit,  so  far  as  it  can  be  done,  for  all 
wrongs  complained  of,  growing  oat  of  the  same  transaction. 

Bichwine  v.  Presbyterian  Church,  80 

2.  Remedy. —  Injunction. — Replevin. — Damages. — Execution. — Levy  on 
Personalty  of  Party  not  an  Execution  Defendant. — ^Where  a  sheriff, 
in  proceeding  to  satisfy  a  judgment,  levies  upon  personal  prop- 
erty of  a  thii^  party,  not  belonging  to  the  judgment  defendant, 
and  is  proceeding  to  sell  the  same,  the  owner  may  suffer  the 
property  to  be  sold  and  rely  on  his  remedy  for  damages,  or  he  may 
Dring  his  action  in  replevin,  but  he  can  not  have  equitable  relief 
by  way  of  injunction,  except  where  it  is  satisfactorily  shown 
that  the  plaintiS  has  no  other  complete  and  adequate  remedy. 

Allen  V.  Winstandly,  105 

3.  Complaint.  —  Dismissal  Without  Prejudice. — Estoppel. —  Harmless 
Error. — When  Right  of  Action  Not  Defeated. — ^Where  two  actions 
between  the  same  parties  had  each  been  dismissed  by  the  plain- 
tiff, without  prejudice,  and  a  third  action  instituted,  the  plaintiff 
is  not  estopped  from  prosecuting  his  last  action  because  certain 
allegations  therein  are  repugnant  to  allegations  in  the  complaints 
in  the  actions  dismissed.  A  right  of  action  can  not  be  defeated 
by  a  harmless  error  of  the  plaintiff  in  instituting  his  action. 

Elkhart  Car  Works  Co,  v.  EUis^  205 

ADMINISTRATOR. 
See  Pleading,  3. 

ADVANCEMENT. 
See  Will,  2. 

ADVERSE  POSSESSION. 
See  EviDENCB,  1. 

AFFIDAVIT. 
See  Change  op  Venue,  1;  Continuance,  1,  3,  5;  Notice, 

AMENDMENT  OF  PLEADING. 

See  Liquor  Law,  1. 

To  Conform  to  the  Evidence, — Refiling  Demurrer. — When  not  Error  to 

(702) 
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Bepise. — An  amendment  of  a  pleading  so  as  to  conform  it  to  the 
evidence  is  largely  in  the  discretion  of  the  court,  and  where  such 
an  amendment  does  not  change  the  issues,  it  is  not  error  to  refuse 
to  allow  the  demurrer  to  such  pleading  to  be  refiled  after  amend- 
ment. Stanton  y.  KenricJCy  382 

ANTENUPTIAL  AGREEMENT. 
See  Contract,  3. 

APPEAL. 

See  Gravel  Road  ;  Justice  of  the  Peace,  2. 

Defective  Becord. — Joinder  in  Error, —  Waiver. — Defect  of  PartieB  Appel- 
lees,— Dismissal  of  Appeal. — Where  a  party  appeals,  and  does  not 
make  all  the  opposite  parties  in  whose  favor  judgment  was  ren- 
dered appellees  therein,  the  record  is  defective,  and  a  joinder  in 
error  does  not  waive  the  defect,  and  the  appeal  will  be  dismissed, 
as  the  appellate  tribunal  has  not  the  power  to  disturb  the  judg- 
ment as  to  some  of  the  parties  thereto  without  disturbing  it  as  to 
all,  and  it  has  no  jurisdiction  to  disturb  it  as  to  those  who  are  not 
parties  to  the  appeal.  Garside,  Exec^  v.  Wolf^  42 

APPEARANCE. 

See  Unsoundness  of  Mind,  2. 

APPELLATE  COURT. 
See  Jurisdiction,  1. 

1.  Jurisdiction. — Money  Dematid. — Interest. — ^In  determining  the  juris- 
diction of  the  Appellate  Court,  on  an  appeal  from  a  judgment  ren- 
dered on  a  money  demand,  interest  should  not  be  computed  upon 
the  judgment  rendered  by  the  court  below. 

Cincinnati,  etc.,  B.  B.  Co.  v.  Qrames,  44 

2.  Jurisdiction. — Personal  Judgment. — Money  Demand. — Ditch  Assess- 
ments.— Of  an  appeal  from  a  judgment  in  personam,  for  |700  for 
ditch  assessments,  to  which  judgment  a  motion  was  made  to  elim- 
inate the  personal  feature,  which  was  overruled,  the  jurisdiction 
is  in  the  Appellate  Court. 

Louisville,  etc.,  B.  W.  Co.  v.  State,  ex  rel.,  59 

3.  Jurisdiction. — Statutory  Liens. — Jurisdiction,  on  appeal,  of  cases 
involving  purely  statutory  liens,  is  in  the  Appellate  Court. 

Morrow  v.  Oeeting,  322 

ARGUMENT  TO  JURY. 
See  Criminal  Law,  2. 

ARREST. 
See  Criminal  Law,  28. 

ARSON. 
See  Variance,  2,  3. 

ASSAULT. 
See  Criminal  Law,  1. 

ASSIGNMENT. 

^e  MORTOAQB,  1. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  ;  Judgment,  4. 

1.  Joint  Assignment  of  Separate  Bulings  on  Separate  Demurrers  and 
Motions  by  Different  Parties. — Presents  no  Question. ^-Joinder  in  Er- 
ror.—  Waiver. — Where  appellants  jointly  assign  as  error  the  rul- 
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ings  on  the  separate  demurrers  of  each  to  the  complaint,  and  the 
separate  motion  for  a  new  trial  of  each,  such  an  assi^ment  pre- 
sents no  question  for  the  decision  of  the  appellate  tnbunal ;  and 
such  defect  is  not  waived  by  a  joinder  in  error. 

Louisville,  etc,,  B.  W,  Co,  v.  Smoot,  220 

2.  Modification  of  an  Instruction, —  WTien  Can  Not  be  Considered. — In- 
structions as  a  W?iole. — An  assignment  of  error  that  the  court 
erred  in  modifying  one  of  appellants'  instructions  will  not  be  con- 
sidered where  all  the  instructions  are  not  in  the  record,  it  being 
established  practice  that  the  instructions  must  be  considered  as 
a  whole.  Hawley  v.  Zingerly,  248 

3.  Joint  Assignment, — Not  €hod  as  to  Ally  Not  Good  as  to  Any. — ^Where 
two  or  more  persons  join  in  an  assignment  of  error,  the  assign- 
ment, if  not  good  as  to  all  of  such  parties,  is  not  good  as  to  any. 

King  v.  Easton,  '353 

4.  When  too  OejieraL-rNecessary  Foundation. — Motion  for  New  Trial. 
— Where  there  was  no  motion  for  a  new  trial  in  the  court  below, 
an  assignment  of  error,  on  appeal,  ''that  the  court  below  erred 
in  rendering  the  judgment  above  and  herein  set  out,'^  such  as- 
signment is  not  only  too  general  to  be  entertained,  but  has  not  the 
necessary  foundation  by  motion  for  a  new  trial. 

Bowman  v.  Ely,  Com*r,  494 

5.  Unavailable, — An  assignment  of  error  which  has  no  foundation  in 
fact  can  avail  nothing.  lb, 

ATTORNEY  AND  CLIENT. 
See  Will,  1, 10. 

AUTHENTICATION. 
See  Bill  of  Exceptions,  2,  4. 

BILL  OF  EXCEPTIONS. 
See  Evidence,  14. 

1.  When  in  the  Becord. — Stenographer's  Longhand  Manuscript. — When 
the  stenographer's  lonshand  manuscript  was  not  filed  in  the 
clerk's  office  until  after  we  time  for  the  filing  of  the  bill  of  excep- 
tions has  elapsed,  such  manuscript  could  not  form  a  part  of  the 
record  because  such  filing  is  necessary  before  it  can  be  incorpor- 
ated into  a  bill  of  exceptions.  Mason  v.  Brody,  582 

2.  Stenographer's  Longhand  Manuscript. —  When  Sufficiently  Authen- 
ticated.— When  not  Part  of  Becord. — Where  a  stenographer's  cer- 
tificate to  what  purported  to  be  a  longhand  manuscript  of  the 
shorthand  report  of  the  evidence  was  that  the  **forefi:oing  is  a  cor- 
rect, true,  and  complete  longhand  manuscript  of  the  shorthand 
report,  *  •  including  all  the  real  and  documentary  testimony  in- 
troduced in  the  trial  of  said  cause,"  not  showing  it  to  be  a  ver- 
batim report,  and  there  being  no  certificate  from  the  clerk  nor 
from  the  court,  showing  either  the  filing  of  the  transcript  in  the 
clerk's  office,  or  its  incorporation  into  the  bill  of  exceptions,  and 
contains  no  file  mark,  the  manuscript  is  not  sufficiently  authen- 
ticated, and  forms  no  part  of  the  record.  Miller  v.  Bapp,  614 

3.  Matter  Stricken  Out. — Ho-w  Beferred  to  in  Bill.— Practi^.— Where  s, 
question  sought  to  be  reviewed  is  the  exclusion,  from  an  affidavit 
for  a  continuance,  of  certain  language,  and  the  bill  of  exceptions 
attempts  to  show  what  part  of  the  affidavit  is  stricken  out,  by 
referring  to  the  page  and  line  of  the  affidavit,  where  the  same  be- 
gun and  where  ended,  the  court  can  not  know  that  the  pages  and 
lines  of  the  affidavit,  as  copied  into  the  record,  are  the  same  as 
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the  original,  and  no  qaestion  is  presented  as  to  that  ruling.  The 
proper  mode  would  have  been  to  embody  in  the  bill  the  language 
stricken  out.  Bement  y.  May,  664 

4,  When  Properly  Autfienticated. — Change  of  Venue. — Judges,  Begular 
and  Pro  Tern, — FunctionB  of  Each. — Where  a  change  of  venue  is 
taken  from  the  regular  presiding  judge,  and  another  is  duljr  ap- 
pointed and  assumes  jurisdiction  of  the  case,  the  regular  judge 
can  perfoi-m  no  further  functions  in  the  case.  And,  in  such  case, 
where  there  are  two  bills  of  exceptions  wholly  dissimilar,  except 
the  formal  beginning  and  conclusion,  the  one  signed  by  the 
regular  judge,  the  other  following  and  signed  by  the  iudge  pro 
tern.,  the  bill  signed  \>y  the  judge  pro  tern,  can  not  emorace  and 
authenticate  the  bill  signed  by  the  regular  judge;  and,  therefore, 
the  matters  contained  m  the  Dill  signed  by  the  regular  judge  are 
not  in  the  record,  not  being  properly  authenticated.  Ih, 

BURDEN  OF  PROOF. 

See  Shebiff's  Sale. 

BURGLARY. 
See  Criminal  Law,  3. 

CANCELLATION  OF  INSTRUMENT. 
See  FoRUES  Adjudication,  2 ;  Pleading,  12. 

CAPITAL  STOCK. 
See  Taxes,  4. 

CARE. 
See  Damages,  2. 

CARRYING  DEADLY  AND  DANGEROUS  WEAPON. 

See  Criminal  Law,  29,  80. 

CASES. 
Butler  V,  State,  97  Ind.  373,  modified.    See  Parker  v.  State,  634. 
City  of  Rushville  v.  Rushville  Natural  Gas  Co.,  132  Ind.  535,  over- 
ruled.   See  Lewisville  Natural  Gas  Co.  v.  State,  ex  rel.,  49. 

CEMETERY. 

1.  Public* — PetiHon  to  Condemn  Land  for  an  Addition, — 8ufliciency, — 
Corporation. — ^A  petition  to  annex  land  to  a  public  cemetery,  which 
states  that  the  petitioner  is  a  corporation  owning  and  controlling 
a  public  cemetery  in,  etCi ;  that,  in  the  opinion  of  its  trustees 
and  directors,  it  has  become  necessary  to  purchase  the  real  estate 
therein  described,  for  its  use  as  an  ad(lition  to  such  cemetery,  etc. 
Such  petition  sufficiently  shows  a  purpose  to  condemn  the  land  for 
a  public  use.        Fameman  v.  Mount  Pleasant  Cemetery  Assn.,  344 

2.  Statute  Belating  to. — Constitutionality  of. — ^The  statute  relating  to 
condemnation  of  land  for  the  purpose  of  a  public  cemetery  is  not 
unconstitutional,  in  that  it  delegates  to  corporation  officers  judicial 
power  to  determine  the  necessity  for  such  appropriation ;  nor  is  it 
unconstitutional  on  the  ground  that  it  does  not  provide  for  trying 
and  determining  the  question  of  public  necessity.  lb, 

CERTAINTY. 
See  Criminal  Law,  4. 

Vol.  135—45 
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CHALLENGE. 
See  Criminal  Law,  19. 

CHANGE  OF  VENUE. 
See  Bill  or  Exceptions,  4 ;  New  Trial,  6. 

1.  Statement  in  Affidavit  as  to  State  of  Feeling  in  AnotTier  County. — 
Discretionary  Act. — Statements  in  an  affidavit  for  a  change  of 
venae,  as  to  tlie  state  of  feeling  existing  in  another  county  against 
affiant,  are  for  the  purpose  of  enabling  the  court  to  exercise  its 
discretion  as  to  what  county  the  cause  shall  be  sent,  are  not  bind- 
ing upon  the  court,  and  may  be  disregarded  in  passing  upon  the 
application,  and  may  be  stricken  out  on  motion,  without  error. 

Pettit  V.  StaUy  393 

2.  Change  upon  Change, — Special  Judge. — ^Where  a  change  of  venue 
has  been  taken  from  a  regular  presiding  judge,  and  a  special  judge 
has  been  appointed  to  try  the  case,  it  is  not  error  to  refuse  a 
change  of  venue  from  such  special  judge. 

Shoemaker  v.  South  Bend  Spark  Arrester  Co.,  471 

3.  Court  Bule. —  W?^en  Not  Barred  by.  —  Diligence. — ^Where  a  party 
does  not  apply  for  a  change  of  venue  within  the  time  limited  by 
court  rule,  but  applies  therefor  afterwards,  alleging  as  a  cause 
bias  and  prejudice  of  which  he  had  no  knowledge  until  the  mak- 
ing of  the  affidavit,  the  party  is  entitled  to  the  change,  it  not  being 
necessary  to  allege  that  affiant  had  used  diligence  to  learn  of  the 
existence  of  such  prejudice  at  an  earlier  date.    Bement  v.  May,  664 

CHATTEL  MORTGAGE. 
See  Contract,  2. 

CIRCUIT  COURT  JUDGE. 
See  Office  and  Officer,  1,  2. 

COLLATERAL  ATTACK. 

See  Gravel  Road  ;  Jurisdiction,  2 ;  Justice  of  the  Peace,  1 ; 

Taxes,  4. 

COLLATERAL  SECURITY. 

See  Contract,  2. 

COMMON  CARRIER. 

Passenger. — Personal  Injury. — Third  Parties  Contributing  to  Injury.— 
Damages. — Defenses. — In  an  action  by  a  passenger  against  a  com- 
mon carrier,  for  injuries  sustained  while  being  so  carried,  by  the 
negligence  of  the  company's  servants,  the  company  will  not  be 
permitted  to  show,  in  defense,  that  a  third  party,  or  parties,  con- 
tributed to  the  injury,  or  that  it  stood  by  and  permitted  others 
to  take  charge  of  its  affairs,  thereby  causing  injury  to  the  person 
to  whom  it  owed  the  duty  of  a  carrier  to  its  passenger. 

Louisville  and  Jeffersonville  Ferry  Co,  v.  Xolan,  60 

COMPROMISE. 

Contract. — Prevention  of  Litigation. — Consideration. — Instructions  to 
Jury. — In  an  action  on  a  compromise  agreement  for  the  prevention 
of  litigation,  an  instruction, that  "If  the  plaintiff  had  no  legal 
claim  against  the  defendant  at  the  time  of  the  alleged  agreement 
and  compromise,  it  would  be  what  is  called,  in  law,  a  naked 
jjromise,  and  void,*'  is  palpably  wrong,  a  valid  legal  cause  of  ac- 
tion not  being  necessary  to  support  such  an  agreement. 

Bement  v.  May,  664 
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CONCLUSION  OF  LAW. 

See  Exception  to  Dbcibion  of  Court,  3,  4 ;   Master  Commissionkb  ; 

Special  Vebdict. 

When  Appellant  Will  not  he  Heard  to  Complain, — ^Where  a  conclusion 
of  law  is  such  that,  whether  right  or  wrong,  it  could  not  prejudice 
the  rights  of  the  appellant,  he  is  in  no  position  to  complain  of  it. 

Boeder  v.  Keller,  692 
CONTINUANCE. 

1 .  Criminal  Law . — Murder, — Absent  Witness , — Sufflciency  of  Affidavit, — 
In  a  prosecution  against  the  husband  for  murder,  by  administering 
poison  to  his  wife,  an  affidavit  by  the  defendant,  for  a  continu- 
ance because  of  the  absence  of  a  witness  for  the  defense,  stated 
that  such  witness  resides  at  South  Bend,  Ind.,  but  that  she  is  tem- 
porarily absent  on  a  visit  at  East  Portland,  Ore. ;  that  the  rela- 
tions between  such  witness  and  affiant's  family  were  of  the  most 
intimate  character,  and  that  she  knows  the  relations  that  existed 
between  affiant  and  his  wife ;  that  it  will  be  claimed  by  the  State 
on  the  trial  that  the  married  life  of  affiant  and  his  wife  was  not 
happy,  that  on  the  day  of  her  death  affiant's  conduct  was  un- 
seemly, unnatural  and  indifferent  as  to  his  wife's  death,  being  on 
said  day  under  the  influence  of  intoxicants,  and  that,  as  a  motive 
for  sucn-  crime,  prior  to  the  death  of  affiant's  wife,  he  had  be- 
come infatuated  with  another  woman,  and  desired  to  get  rid  of 
his  wife,  that  the  appearance  of  affiant's  wife  after  death  indi- 
cated terrible  suffering,  and  her  hands  and  body  were  so  distorted 
as  to  indicate  death  by  strychnia  poisoning,  all  of  which  claims, 
affiant  says,  are  untrue ;  that  such  witness  will  testify  that  the 
married  life  of  affiant  and  his  wife  was  happy,  that  affiant  did  not 
act  unseemly  on  the  day  of  his  wife's  death,  tnat  affiant  and  his 
wife  were  anectionate  with  each  other,  that  there  was  nothing  un- 
natural in  the  appearance  of  affiant's  wife  after  death ;  that  such 
witness  will  testify  to  the  condition  of  health  of  affiant's  wife 
just  previous  to  her  death,  a  condition  indicating  malarial  pois- 
oning, all  of  which  facts  are  true,  and  can  be  proven  by  no 
other  witness. 

Held,  that  the  facts  alleged  were  sufficient  to  entitle  affiant  to  a  con- 
tinuance. Pettit  V.  State,  393 

2.  Diligence,  When  Sufficiently  Shown, — Absent  Witness. — In  such  af- 
fidavit affiant  further  alleged,  as  to  diligence,  that  he  caused  a  sub- 
poena to  be  issued  for  such  witness ;  that  it  was  issued,  and  sent 
to  the  sheriff  of  St.  Joseph  county,  where  witness  resides,  more 
than  thirty  days  before  the  time  this  case  was  set  for  trial ;  that  af- 
fiant believed  that  the  witness  was  in  said  county,  and  that  the 
subpoena  would  be  served;  that  a  few  days  after  the  subpoena 
was  sent  he  learned,  for  the  first  time,  that  the  witness  was  away 
from  home,  and  affiant  wrote  to  such  sheriff  to  ascertain  if  the 
subpoena  had  been  served,  and  if  not  why  not,  but  the  subpoena 
was  not  returned  until  September  19,  1390,  and  was  unserved ; 
that  affiant  caused  a  letter  to  be  written  to  South  Bend,  to  ascer- 
tain where  witness  was  and  when  she  would  return,  and  was  ad- 
vised of  her  whereabouts,  and  that  she  would  likely  not  return  un- 
til late  in  the  fall ;  that  thereupon  affiant  immediately  caused  a 
letter  to  be  written  to  witness,  stating  that  the  cause  was  set  for 
trial  October  8th,  and  asking  that  she  return  for  the  trial,  and 
that  she  telegraph  immediately  upon  receipt  of  the  letter  whether 
or  not  she  would  be  present,  liut  that  he  has  received  no  response 
thereto ;  that  witness  is  simply  temporarily  absent ;  that  such  ab- 
sence was  not  procured  by  affiant,  or  by  any  one  in  his  behalf, 
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with  his  knowledge  and  consent,  and  that  said  witness  can  be 
procured  by  the  next  term  of  court;  that  affiant  is  a  poor  per- 
son without  means,  confined  in  jail,  and  has  done  all  he  could 
to  procure  the  presence  of  the  witness  at  this  trial. 
Held,  tnat  the  affidavit  showed  sufficient  diligence  on  the  part  of 
affiant.  lb, 

3.  Sufficiency  of  Affidavit. — Statement  of  a  Conclusion. — In  such  af- 
fidavit, the  allegation  that  the  absent  witness  would  testify  that 
she  saw  the  face,  body,  and  hands  of  affiant's  wife  after  her 
death,  and  that  there  was  nothing  unnatural  about  the  appear- 
ance of  her  face,  hands  and  body,  should  not  be  excluded  on 
the  ground  that  it  is  a  mere  conclusion.  Jb. 

4 .  Sufficiency  of  Statement, — Relevancy , — I n  such  affidavit  the  fact  that 
the  absent  witness  had  no  opportunity  to  know  of  the  relation  ex- 
isting between  affiant  and  his  wife  for  two  years  prior  to  her 
death,  except  a  visit  of  unknown  duration,  could  not  affect  the 
relevancy  of  the  testimony  of  her  previous  knowledge  of  their  re- 
lations, on  a  presumption  of  a  continuation  of  such  relations.  lb. 

6.  Statement  in  an  Affidavit  Can  Not  be  lined  to  Impeach  a  Subsequent 
Statement. — Facta  stated  in  an  affidavit  for  a  continuance,  to  ob- 
tain the  testimony  of  absent  witnesses,  can  not  be  considered  by 
way  of  impeachment,  in  a  subsequent  application  for  a  continu- 
ance on  account  of  the  absence  of  another  witness.  lb. 

CONTRACT. 
See  Antenuptial  Aobebment;  Compromise;  Injunction,  5;  Plead- 
ing, 4,  8;  Heal  Estate,  2;  Sheriff's  Sale;  Trust  akd  Trus- 
tee, 1 ;  Criminal  Law,  35. 

1.  Signing  and  Acknowledging  by  Party  of  First  Part, — Acceptance  and 
Recording  by  Party  of  Second  Part. — Real  Estate. — ^Where  a  written 
instrument  concerning  the  use  of  real  estate  has  been  signed  and 
acknowledged  by  the  party  of  the  first  part,  but  is  not  signed  or 
acknowledged  by  the  party  of  the  second  part,  and  the  party  of 
the  second  part  accepts  the  same  and  has  it  recorded,  sucn  trans- 
actions make  the  instrument  a  contract  between  the  parties. 

Indianapolis  NaVl  Oas  Co.  v.  Kibbey,  Trustee,  357 

2.  Conditional  Sale. —  Title, — Purchase-Money, —  Sire,  —  Replevin.  — 
Promissory  Note. — Chattel  Mortgage, — Collateral  Security. — G.  or- 
dered certain  machinery  from  S.,  D.  &  Co.,  and  executed  therefor, 
as  representing  the  consideration,  in  addition  to  f  100  paid  there- 
on, tnree  promissory  notes,  maturing  at  different  dates,  for  $200 
each,  it  being  provided  in  the  order  for  the  machinery  that  in  de- 
fault of  the  payment  of  any  of  such  notes,  S.,  D.  &  Co.  could  take 
possession  of  and  remove  said  machinery,  without  legal  proceed- 
ing, and,  in  such  event,  all  payments  made  on  such  machinery 
should  be  deemed  applied  by  S.,  D.  &  Co.  as  the  hire  of  the  ma- 
chinery ;  and  it  was  further  provided  in  the  order  that  G.  was  to 
acquire  no  title  whatever  to  the  machinery  until  he  should  pay 
the  three  notes.  The  three  notes  having  matured,  and  only  forty 
dollars  having  been  paid  thereon,  S.,  D.  &  Co.  were  pressing  for 
payment;  and,  to  obtain  an  extension  of  time  in  which  to  make 
such  payments,  it  was  agreed  between  S.,  D.  &  Co.  and  G.,  that  G. 
should  execute  a  note  of  $200,  secured  by  chattel  mortgage,  to  be 
held  as  additional  security  for  the  three  notes  previously  executed, 
and  that  if  such  note  should  be  paid,  it  would  oe  a  credit  upon  the 
debt,  and  that  as  consideration  for  such  additional  security,  S., 
D.  &  Co.  would  extend  the  time  of  payment  of  the  three  notes. 
The  time  of  such  extension  having  expired,  and  no  further  pay- 
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ments  having  been  made,  S.,  D.  &  Co.  took  the  machinery  by  re- 
plevin, and  sought  to  collect  the  note  and  mortgage  given  as  col- 
lateral security,  having  surrendered  the  three  notes  representing 
the  purchase  price  of  the  machinery. 

Seld,  that  as  the  note  and  mortgage  were  given  as  collateral  security 
for  the  purchase-money  represented  by  the  three  notes,  S.,  D.  & 
Co.  could  not  disaffirm  the  sale  and  retake  the  machinery,  and 
also  enforce  collection  of  unpaid  purchase-money. 

Held,  also,  that  the  new  contract,  relating  to  extension  of  time  and 
collateral  security,  did  not  give  to  the  vendors  any  new  rights, 
nor  did  it  furnish  a  basis  for  a  claim  for  hire  beyond  the  amount 
paid  as  a  part  of  the  purchase-money,  as  provided  in  the  order ; 
the  disaffirmance  of  the  sale  having  operated  as  a  discharge  of 
the  original  debt,  and,  also,  of  its  collateral  security. 

Crreen  v.  Sinker,  Davis  <ft  Co. y  434 

3.  Husband  and  Wife. — Antenuptial  Agreement, — Parol  Beduced  to  Writ' 
ten, — When  Can  Not  he  Varied, — Where  a  husband  and  wife  en- 
tered into  a  parol  antenuptial  agreement,  and  subsequent  to  their 
marriage,  for  the  purpose  of  evidencing  and  perpetuating  such 
agreement,  they  reduced  it  to  writing,  and  there  is  nothing  am- 
biguous, uncertain  or  doubtful  in  or  about  it,  which  parol  evi- 
dence will  aid,  it  will  be  presumed  that  the  parties  intended  the 
agreement  to  be  as  written ;  the  written  agreement  merged  the 
parol  negotiations,  and  the  written  agreement  not  having  been 
questioned  during  the  joint  lives  of  the  parties,  it  will  not  be 
modified  afterwards.  Claypool  v.  JaquQj  Admx,,  499 

4.  Representations  or  Inducements, — Bight  to  Bely  On, — A  contracting 
party  has  an  absolute  right  to  rely  on  the  express  statement  of  an 
existing  fact,  the  truth  of  w^hich  is  known  to  the  opposite  party 
and  unknown  to  him,  as  the  basis  of  a  mutual  engagement,  and 
he  is  under  no  obligation  to  investigate  or  verify  the  same. 

Kramer  v.  Williamson,  655 

CONSIDERATION. 

See  CouPBOMisB ;  Formeb  Adjudication,  2;  Mobtgaob,  2;  Plbading, 

11,  12 ;  Tbust  and  Tbustbb,  1. 

CONSPIRACY. 
See  Cbiminal  Law,  86. 

CONSTITUTIONAL  LAW. 

See  CxMBTBBT,  2 ;  Municipal  Cobpobation,  1;  Office  and  Officeb, 

1,  2;  Statute  Constbukd,  1,  2. 

CONVEYANCE. 

See  Railboad,  2;  Real  Estate,  3;  Tbust  and  Tbustbe,  1. 

Beal  Estate, — Deed, — Husband  and  Wife, — Joint  Tenants. — Tenants  by 
Entirety, — Execution. — Where  the  granting  clause  of  a  deed  is  as 
follows:  "This  indenture  witnesseth  that  Lemuel  Wiggins  and 
Mary  Wiggins,  his  wife,  of  Randolph  county,  in  the  State  of  In- 
diana, convey  and  warrant  to  Daniel  S.  Wiggins  and  Laura  Belle 
Wiggins,  his  wife,  in  joint  tenancy,'*  etc.,  such  a  conveyance 
makes  the  husband  ana  wife  joint  tenants,  and  not  tenants  by 
the  entirety,  and  the  interest  of  each,  as  joint  tenants  of  the 
land,  is  subject  to  execution,  which  would  not  be  ^o  if  they  held 
the  land  as  tenants  by  the  entirety.      Thornburg  v.  Wiggins,  1 78 

CORPORATION. 
See  Cemetbby,  1 ;   Taxes,  4. 
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COSTS. 

Becovery  of  Illegal  Fees, — Special  Statute. — Becovery  Leas  than  fSO. — 
In  aa  action  for  the  recovery  of  illegal  fees,  the  defendant  is  not 
entitled  to  judgment  for  costs  because  the  amount  of  recovery  in 
the  circuit  court  was  less  than  fifty  dollars ;  for  the  suit  is  not  one 
growing  out  of  a  contract,  but  one  authorized  by  special  statute. 

Fuller  V.  CoXy  46 
COUNTY  AUDITOR. 

Duties. — Gravel  Boad  Assessment, — Division  of. — TazDuplicate. — It  is  the 
duty  of  the  county  auditor  to  divide  the  assessment  made  by  the 
board  of  commissioners,  in  such  manner  as  to  meet  the  payment 
of  principal  and  interest  of  the  bonds  issued,  in  the  construction 
of  a  free  gravel  road,  as  they  become  due ;  and  to  place  such 
part  aa  may  be  necessary  to  meet  the  payment  of  bonds  and  in- 
terest, upon  the  special  tax  duplicate. 

Florer,  Treas.y  v.  McAffee,  540 

COUNTY  BOARD  OF  EQUALIZATION. 
See  Taxbs,  4,  5. 

COURT  RULE. 
See  Changs  of  Venue,  3. 

CRIMINAL  LAW. 
See  CoNTiNiTANCB,  1;  Stay  op  Execution;  Supreme  Coubt,  2;  Vari- 

ANCE,  ^,  tj. 

1.  Evidence. — Beputation  for  Peace  and  Quietude. — Murder  in  First  Dc' 
gree. — Administering  Poison. — Assault. — In  a  prosecution  for  mur- 
der in  the  first  degree,  perpetrated  by  administering  poison,  an 
assault  being  involved  in  the  infliction  of  the  injury,  it  was  error 
for  the  court  to  reject  an  offer  by  the  defendant  to  prove,  by  a 
competent  witness,  that  her  character  and  reputation  for  peace 
and  quietude  were  good.  Carr  v.  State^  1 

2.  Argument  to  Jury. — Failure  of  Defendant  to  Testify, — Comment  on, 
— ^Where,  in  a  criminal  prosecution,  the  prosecuting  attorney,  in 
his  argument  to  the  jury,  used  the  following  language:     "Not  a 

E article  of  evidence  has  come  to  you  from  the  defendant,  from 
is  side  of  the  case,"  the  defendant  not  having  testified  in  the 
cause,  such  language  does  not  come  within  the  inhibition  of  clause 
4,  section  1798,  R.  S.  1881,  which  forbids  comment  on  the  fact  that 
a  defendant,  in  such  an  action,  did  not  testify  in  his  own  behalf. 

Frazier  v.  StaU,  38 

8.  Evidence, — Burglary, — A  Series  of  Crimes. — Association  of  Parties. 
— Stolen  Goods. — Under  a  charge  of  burglary  and  larceny,  the 
State  may  prove  that  a  part  of  the  stolen  goods  were  found  on 
the  person  of  another  with  whom  the  defendant  was  frequently 
seen,  both  before  and  after  the  crime,  and,  also,  the  conduct  of 
such  other  party,  tending  to  show  that  he  was  one  of  the  thieves, 
and,  also,  mutually  dependent  crimes  when  committed  under  a 
system  which  becomes  relevant  to  the  issue.  lb. 

4.  Embezzlement. — Indictment. — On  Which  Section  Founded. — Suffici- 
ency of. — Demand. — Certainty. — Where  an  indictment  for  embezzle- 
ment charged  that  defendant,  being  then  and  there  the  employe, 
clerk,  servant,  and  collector  of,  etc.,  the  indictment  was  suf- 
ficient without  alleging  a  demand  for  the  money  wrongfully  con- 
verted, it  being  sufficiently  shown  to  be  founded  on  section  1944, 
R.  S.  1881,  ana  the  word  "collector,"  as  used  in  the  indictment, 
not  being  sufficient  to  establish  the  charge  on  section  1945,  R.  S. 
1881 ;  and  when  construed  with  the  rest  of  the  indictment,  the 
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word  "collector"  does  not  render  the  indictment  bad  for  uncer- 
tainty. State  V.  Sarlls,  195 

6.  Embezzlement, — *^ Collectors, ^^  Meaning  of  as  Used  in  Section  1945, 
B.  S.  18 SI. — Demand, — ^The  word  **collectors,"  as  used  in  sec- 
tion 1945,  R.  S.  1881,  defining  the  crime  of  embezzlement,  aims 
at  that  class  of  persons  or  collectors,  who,  as  a  profession  for  fee 
or  percentage,  collect  generally  for  the  public.  Such  section 
recognizes  their  right  to  mix  the  money  thus  collected  with  their 
own  or  other  funcb,  by  making  a  demand  necessary  before  the 
crime  is  complete.  Ih. 

6.  Crimes, — Hov3  Charged. — Several  Things  Mentioned  Disjunctively, 
—  When  Chargeable  Conjunctively^-It  is  a  rule  of  construction  in 
this  State,  that  when  a  statute  makes  it  a  crime  to  do  any  one  of 
several  things  mentioned  disjunctively,  all  of  which  are  punished 
alike,  the  whole  may  be  charged  conjunctively  in  a  single  count. 

lb, 

7.  Plea  of  Guilty, — Bepresentations  as  to  Sentence, — WTten  not  Error 
to  JRefuse  Leave  to  Withdraw  Such  Plea. — Where  a  defendant  in 
a  criminal  action  was  informed,  by  a  stranger  to  the  court,  that 
three  of  his  associates  in  the  alleged  crime  had  pleaded  guilty, 
and  that  their  sentences  were  suspended  during  good  behavior, 
and  that  if  the  defendant  would  plead  guilty  he  would  probably 
receive  the  same  judgment,  and  that  acting  upon  such  repre- 
sentation, the  defendant  pleaded  guilty,  and  the  judge  took  the 
case  under  advisement  from  December  23d,  1892,  until  January 
2d,  1893,  when  the  defendant  was  brought  into  court  for  sentence, 
and  the  court  stated  to  defendant  that  he  had  concluded  to  fix  his 
punishment  at  commitment  in  the  reform  school,  and  the  court 
then  announced  that  if  any  one  present  desired  to  interpose 
in  behalf  of  the  defendant,  an' opportunity  would  be  given  to  do 
so,  but  no  steps  having  been  taken,  the  court  passed  the  sen- 
tence as  announced, — ^the  defendant  can  not  thereafter,  as  a  mat- 
ter of  right,  have  the  judgment  set  aside,  and  obtain  leave  to  with- 
draw his  plea  of  guilty,  such  action  being  in  the  sound  discretion 
of  the  court,  the  court  having  given  the  defendant  his  due  rights 
and  opportunities.  Monahan  v.  State,  21 6 

8.  Murder  in  First  Degree. — Sufficiency  of  Indictment. — Place  of  De- 
cedenVs  Death, — Where  an  indictment  for  murder  in  the  first  de- 
gree alleged,  among  other  things,  that  the  defendant  inflicted  a 

.  mortal  wound  upon  the  body  of  the  deceased  at  Allen  county,  in 
this  State,  at  a  date  named,  of  which  mortal  wound  he  then  and 
there  died,  the  indictment  is  not  subject  to  the  objection  that  it 
does  not  allege  in  what  county  the  deceased  died. 

Davidson  v.  StatCy  254 

9.  Evidence, — Murder. — Motive, — Property  of  Deceased,  and  Value. — 
Defendant  an  Heir  of  Deceased. — In  an  action  for  murder  in  the 
first  degree,  where  the  theorv  of  the  State,  upon  the  trial  of  the 
cause,  was  that  the  deceased  had  been  murdered  by  the  defend- 
ant, at  decedent's  dwelling,  and  had  afterwards  been  carried 
to  the  stable  and  deposited  near  the  horses  for  the  purpose  of  cre- 
ating the  impression  that  he  had  been  killed  by  the  horses;  that 
the  motive  for  the  crime  was  that  the  defendant  might  free 
himself  of  the  maintenance  of  the  deceased,  the  deceased  having 
conveyed  to  him  certain  lands  upon  condition  that  he  should 
maintain  the  deceased  during  his  natural  life,  it  is  competent,  as 
bearing  on  the  question  of  motive,  to  prove  what  property  the 
deceased  owned  at  the  time  of  his  death,  and  the  value  thereof, 
the  defendant  being  one  of  the  heirs.  lb. 
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10.  Evidence. — Exhibiting  Clothing  of  Deceased  to  Jury. — Position  of 
Body. — In  such  case,  it  was  not  error  to  permit  the  State  to  ex- 
hibit to  the  jury  the  clothing  worn  by  toe  deceased  at  the  time 
of  his  death,  and  to  permit  witnesses  to  testify  to  the  position  of 
the  deceased  when  found.  lb, 

11.  Evidence, — Declarations  of  Defendant. — Relations  and  State  of  Feel- 
ing Between  Defendant  and  Decedent. — In  such  case,  it  was  compe- 
tent for  the  State  to  prove  any  declarations  made  by  defendant, 
tending  to  show  the  relations  between  him  and  the  deceased,  and 
the  state  of  feeling  between  them.  75. 

12.  Evidence. — In  such  case,  the  State  may  prove,  in  support  of  its 
theory,  the  condition  of  things  at  the  house  of  the  deceased  inmie- 
diately  after  the  body  was  found.  lb, 

13.  Evidence. — Age  and  Strength. — In  such  case,  it  was  proper  to  prove 
that  the  deceased  was  old  and  feeble,  and  that  the  defendant  was 
young  and  stout,  in  support  of  the  theory  that  the  deceased  was 
suffocated  by  the  defendant.  lb. 

14.  Evidence. — Deed  from  Deceased  to  Defendant. — In  such  case,  it  was 
competent  to  anmit  in  evidence  the  deed  executed  by  the  de- 
ceased to  the  defendant,  in  consideration  of  which  the  defend- 
ant had  agreed  to  support  the  deceased  during  his  life,  the  defect 
in  acknowled^ent,  if  any,  not  affecting  its  validity  as  between 
the  parties  to  it.  lb. 

15.  Evidence. — Voluntary  Testimony  Before  Coroner,  Written  and  Signed. 
— In  such  case,  statements  made  by  the  defendant  before  the 
coroner,  at  the  inquest  upon  the  body  of  the  deceased,  having  been 
signed  by  the  defendant,  were  properly  admissible  in  evidence, 
the  defendant  having  voluntarily  testified  thereto.  lb. 

16.  Evidence. — Reputation  of  Deceased. — In  such  case,  it  was  not  error 
.    to  refuse  to  allow  the  defendant  to  prove,  on  cross-examination 

of  one  of  the  State's  witnesses,  that  tne  deceased  had  the  reputa- 
tion of  being  a  hard,  quarrelsome,  and  strong  man,  ready  to  fight 
at  any  time,  such  matter  not  being  cross-examination,  and  not  be- 
ing material  upon  the  theory  of  the  case.  lb, 

17.  Evidence. — Declarations  of  Defendant. — In  such  case,  it  was  not  er- 
ror to  refuse  to  allow  the  defendant  to  testify  that  he  said,  in  the 
absence  of  the  deceased,  that  he  could  not  live  with  the  deceased, 
and  that  as  soon  as  he  got  his  wood  chopped  and  crops  off,  he  in- 
tended to  deed  the  land  back  to  the  deceased,  such  declarations 
being  self-serving.  lb. 

18.  Evidence. — Declarations  of  a  Third  Party. — In  such  case,  declara- 
tions of  a  party  not  under  oath  and  not  on  trial,  which  are  not  ex- 
planatory of  any  act  admissible  in  evidence,  were  not  admissible 
in  favor  of  the  defendant.  lb. 

19.  Jury. — Challenge  for  Cause. — Death  Penalty,  Scruples  Against. — 
Discretion. — Under  an  indictment  for  murder  in  the  first  de^ee, 
it  is  not  error  to  permit  the  State  to  challenge,  for  cause,  a  juror 
who  answered  that  he  had  conscientious  scruples  against  affixing 
the  death  penalty,  such  action  being  within  the  sound  discretion 
of  the  court,  and  not  reviewable,  unless  there  has  been  an  abuse 
of  discretion.  lb. 

20.  Instructions  to  Jury. — Motive. — "Where  the  jury  was  instructed  that 
malice,  within  the  meaning  of  the  law,  includes  not  only  hatred 
and  revenge,  but  every  other  unlawful  and  unjustifiable  act ;  that 
malice  is  not  confined  to  ill-will  towards  an  individual,  but  is  in- 
tended to  denote  an  action  flowing  from  any  wicked  or  corrupt 
motive ;  a  thing  done  with  a  wicked  mind,  attended  with  such 
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circumstances  as  plainly  indicate  a  heart  re^rdless  of  social 
duty  and  fatally  bent  on  mischief,  such  instruction  correctly  states 
the  law.  lb. 

21.  Instntctions  to  Jury. — Elements  of  a  Grime. — Failure  to  State  All. 
— Where  it  is  undertaken  to  state,  in  an  instruction,  all  the  ele- 
ments of  an  offense  necessary  to  a  conviction,  such  instruction  is 
bad  if  an  essential  element  is  omitted ;  but  an  instruction  partially 
stating  the  facts  is  not  erroneous,  unless  it  charges  tnat  they 
alone,  without  reference  to  other  facts  and  other  instructions, 
will  justify  a  conviction.  lb. 

22.  Jnstructions  to  Jury. — Beasonable  Doubt. — Where  a  defendant  in 
a  criminal  action  asked  the  court  to  instruct  the  jury  that,  as  a 
matter  of  law,  if  there  was  any  single  fact  proved  to  the  satisfac- 
tion of  the  jury,  by  a  preponderjnce  of  the  evidence,  inconsistent 
with  the  defendant's  guilt,  it  is  sufficient  to  raise  a  reasonable 

^  doubt,  and  defendant  should  be  acquitted,  such  instruction  was 
too  broad,  and  it  was  not  error  to  refuse  it.  lb. 

23.  Instructions  to  Jury. — Beputation  in  General. —  Traits  of  Character. 
— Where  the  court  instructed  the  jury  that  the  law  presumed  the 
defendant's  character  to  be  good,  until  the  contrary  is  proven, 
and  that  he  was  under  no  obligation  to  prove  a  good  character, 
it  was  not  error  to  refuse  to  instruct  the  jury,  in  addition  thereto, 
that  the  law  presumed  that  he  had  a  good  character  and  reputa- 
tion as  a  peaceable  and  humane  man  until  the  contrary  is  proven, 
the  defendant's  character  not  having  been  questioned  by  the  evi- 
dence, lb, 

24.  Special  Term. — Crime. — Trial  at. — Jurisdiction. — A  defendant  in  a 
criminal  action  may  be  lawfully  tried  and  convicted  or  acquitted 
at  a  special  term  of  court.  lb. 

25.  Seduction. — Marriage  of  Seducer  and  the  Seduced. — Bar  to  Action. 
— Where,  in  a  prosecution  for  seduction,  the  seducer  pleads,  in 
bar  to  the  action,  that  after  the  matters  and  things  set  up  in  the 
indictment  he  married  the  prosecuting  w^itness,  and  that  she  is 
still  his  wife,  such  plea,  if  established,  will  be  an  effectual  bar  to 
the  action.  State  v.  Otis,  267 

* 

26.  Self-Defense. — Excessive  Violence  by  Officer  in  Attempting  to  Make 
Arrest. — Bight  to  Bepel  Force  by  Force. — A  peace  officer,  in  mak- 
ing an  arrest,  is  not  authorized  to  use  more  force  than  is  rea- 
sonably necessary  to  subject  the  person  to  his  authority;  and 
if  the  officer  use  excessive  force  and  violence  upon  such  person, 
such  person  being  where  he  has  a  right  to  be,  he  may  repel  force 
by  force,  and  if,  in  the  reasonable  exercise  of  self-defense,  he  kills 
such  officer,  he  is  justifiable.  Plummer  v.  StatCy  308 

27.  Verdict  Contrary  to  Evidence. — ^That  the  verdict  is  contrary  to  the 
evidence,  see  opinion.  lb. 

28.  Arrest  Without  a  Warrant. — Officer  Informing  Person  of  his  Authority. 
— Bequest  to  Submit. — Besisting  Arrest. — Degree  of  Force  Author- 
ized.— Where  a  peace  officer  attempts  to  make  an  arrest  without  a 
warrant,  the  reason  for  informing  the  person  of  his  authority,  and 
requesting  him  to  submit  thereto,  is  as  great,  if  not  greater,  than 
where  such  officer  acts  under  authority  of  a  warrant ;  and  where 
such  officer  informs  the  person  sought  to  be  arrested  of  his  pur- 
pose to  arrest  him,  and  he  refuses  to  submit,  the  officer  having 
authority  to  make  such  arrest  may  use  sufficient  force  to  over- 
come such  resistance,  even  to  the  taking  of  the  life  of  the  person 
resisting  arrest.  lb. 
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29.  Openly  Carrying  Deadly  and  Dangerous  Weapon. —  JVhen  a  Crime. — 
The  act  of  openly  carrying  or  wearing  a  dangerous  or  deadly 
weapon,  with  intent  or  avowed  purpose  of  injuring  another  per- 
son, constitutes  a  crime ;  but  such  carrying  or  wearing  in  connec- 
tion with  threatening  or  menacing  remarks  against  certain  per- 
sons does  not  come  within  the  statute.  lb. 

30.  Dangerous  and  Deadly  Weapon. — Dramng  or  Threatening  to  Draw- 
— Brandishing  Such  Weapon. — ^The  law  does  not  make  the  brandish- 
ing or  flourishing  of  a  dangerous  or  deadly  weapon  a  misde- 
meanor, but  it  is  the  drawing,  or  threatening  to  draw,  such  a 
weapon  on  any  other  person  that  is  made  a  crime.  lb, 

31.  Instructions  to  Jury. — Instruction  Outside  of  Case  Made. — Errone- 
ous,— Where  an  instruction  in  a  criminal  action  embraces  a 
theory  upon  which  there  is  no  evidence,  such  instruction  is  erro- 
neous if  it  tends  to  mislead  the  jury.  lb. 

32.  Reasonable  Doubt. — Self-Defense. — Insanity. — As  long  as  there  is  a 
reasonable  doubt  of  the  sanity  of  a  defendant  in  a  criminal 
case,  at  the  time  of  the  commission  of  the  alleged  offense,  there 
must  necessarily  be  a  reasonable  doubt  of  his  ^ilt ;  and  aa  long 
as  there  is  a  reasonable  doubt  whether  a  homicide  was  not  com- 
mitted in  the  reasonable  exercise  of  the  right  of  self-defense, 
there  is  also  a  reasonable  doubt  of  the  guilt  of  the  accused.       lb, 

33.  Instructions  to  Jury. — Erroneous  Instruction  not  Cured  by  Correct 
One,  Except,  etc, — An  erroneous  instruction  can  not  be  cured  by 
giving  a  correct  one,  unless  the  erroneous  instruction  is  thereby 
plainly  withdrawn.  lb. 

34.  Evidence. — Relevancy. — Murder. — In  an  action  for  murder  of  the 
wife  by  her  husband,  the  relations  of  the  husband  to  a  child  of 
his  and  his  deceased  wife  is  not  a  proper  subject  of  investiga- 
tion. Fettit  V.  8taU,  393 

35.  Indictment. — Sufficiency  of. — Conspiracy. — False  Pretenses. — Where 
an  indictment  alleged  substantially  that  A,  B,  C  and  D  entered 
into  a  conspiracy  to  cause  and  compel  a  certain  municipal  cor- 
poration to  pay  an  extortionate  and  exorbitant  sum  of  money  for 
the  construction  of  a  public  work,  by  means  of  certain  alleged 
false  pretenses,  and  thereby  to  fraudulently  obtain  from  such 
corporation  the  sum  of  $5,000,  the  means  for  so  obtaining  such 
sum  of  money  being  that  A  should  make  a  bid  for  a  certain 
amount,  much  above  the  reasonable  and  adequate  price  of  con- 
struction, and  that  B,  0  and  D  should  each  bid  above  A's  bid,  by 
which  means  A  should  obtain  the  contract  for  the  work,  and  pay  B, 
0  and  D  $300  each,  such  indictment  did  not  state  a  public  offense 
within  the  letter  and  spirit  of  the  criminal  statutes  of  this  State. 

State  V.  Brufier,  419 
DAMAGES. 

See  Action,  1,2;   Common  Carrier;   Elections;   Injunction,  1,  5 ; 
Legislature,  2;  Railroad,  1,  2;  Watercourse,  1. 

1.  Measiire  of. — Ho%o Determined— Bailroad. — Beal  Estate. — ^Where  it 
is  shown  that  a  railroad  company,  by  its  unlawful  use  of  a  switch- 
way,  has  injured  the  rental  value  of  the  land  affected  by  the 
switch,  $100  a  year  for  six  years,  making  the  total  damage8'$600, 
the  manner  of  arriving  at  the  damages  is  reasonable  and  proper. 

Louisville,  etc.,B.  W.  Co.  v.  Malott,  113 

2.  Damnum  Absque  Injuria. — Laicful  Work  or  Enterprise. — Due  Care. — 
Where  a  work  is  lawful  in  itself,  and  can  not  be  carried  on  else- 
where than  where  nature  located  it,  or  where  public  necessity 
requires  it  to  be,  then  those  liable  to  receive  injury  from  it  have 
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B  right  only  to  demand  that  it  shall  be  conducted  with  all  due 
care,  so  as  to  give  as  little  annoyance  as  may  be  reasonably  ex- 
pected; and  any  injury  that  may  result,  notwithstanding  such 
care  in  the  management  of  the  work,  must  be  borne  without  com- 
pensation. Barnard  v.  Sherley,  647 

DECEDENTS'  ESTATES. 
See  Quieting  Title,  1 ;  Statute  of  Limitations,  2. 

1.  Claim  Against, —  Former  Adjudication. —  Plea  in  Bar, — Dismissal 
Without  Prejudice, — Judgment,  —  Final  Adjudication, — Where  a 
claim  is  filed  against  a  decedent's  estate,  an  issue  formed,  the  case 
submitted  to  the  court  for  trial,  and  the  court  takes  the  case  un- 
der advisement,  and,  after  several  days,  being  fully  advised  in  the 
premises,  dismisses  it,  or  disallows  it,  charging  the  costs  to  claim- 
ant, such  judgment  having  never  been  set  aside  nor  appealed 
from,  the  case  has  been  decided  upon  its  merits,  and  is  a  final  ad- 
judication, and  is  sufficient  to  bar  another  action,  it  having  none 
of  the  characteristics  of  a  nonsuit,  or  dismissal  without  prejudice. 

StuUSy  Admr,,  v.  Forst,  297 

2.  Claim, — Final  Adjudication. — Time  of  Filing, — Exceptions, — Even 
if  the  judgment  as  above  mentioned  was  not  a  final  adjudication, 
but  authorized  a  refiling  of  the  claim,  the  claim  could  not  be  filed 
against  the  estate  after  thirty  days  before  final  settlement,  unless 
the  claim  falls  within  the  exceptions  authorizing  suits  against 
heirs  and  distributees.  lb, 

3.  Widow's  f500  Claim, — Indefeasible, — May  be  BelinquisJied, — Nature 
of, — ^The  widow's  claim  of  $500,  as  provided  by  section  2269,  R. 
S.  1881,  may  be  released  b^  her,  but  the  husband  can  not,  by  any 
act  of  his,  deprive  her  of  it  against  her  will.  Such  claim  is  not 
an  interest  in  the  estate  of  the  decedent,  but  is  a  preferred  claim, 
payable  out  of  the  personal  estate,  if  sufficient ;  if  not,  then  out  of 
the  lands  also.  Claypool  v.  Jaqua,  Admx.,  499 

4.  Sufficiency  of  Complaint. — Action  to  Make  Legacies  a  Charge  on 
Beal  Estate. — In  an  action  by  legatees  ,to  have  certain  legacies 
bequeathed  to  them  made  cliar^es  upon  real  estate  devised  by 
the  same  decedent  to  other  parties,  the  complaint  is  insufficient 
which  does  not  show  whether  the  estate  has  been  administered 
upon,  or  whether  the  same  has  been  settled.  Such  complaint 
should  give  some  reason  why  the  legacies  have  not  been  paid  out 
of  the  personal  property,  or  at  least  should  show  a  final  settle- 
ment of  the  estate.  Longacre  v.  Stiver ^  584 

5.  Sufficiency  of  Complaint. — Defect  of  Parties  Plaintiff. — In  such  case, 
an  averment  in  the  complaint  that  S.,  a  daughter  of  the  decedent, 
is  dead,  leaving  as  her  heirs  at  law  H.  and  E.,  who  are  plaintiffs  in 
this  action,  does  not  show  a  cause  of  action  in  H.  and  E.,  it  not 
appearing  whether  S.  died  before  or  after  the  decedent.  lb. 

6.  Election  of  Widow, — When  may  be  Bevoked, — ^Where  the  elements 
of  estoppel  are  absent,  and  where  it  is  evident  that  the  election 
of  the  widow  is  not  the  result  of  a  reasonable  understanding  of 
the  effect  of  the  act,  and  where  the  act  is  sought  to  be  revoKed 
within  the  statutory  period  for  the  exercise  of  the  election  to  take 
under  the  law,  such  revocation  should  be  permitted. 

0am,  Exec.y  v.  Gam,  687 

DEED. 

See  Conveyance;  Real  Estate,  2,  3;  Special  Finding. 

1.  ETcception  Leaving  Life  Estate  in  Grantor, — Postponement  of  Grant- 
ee's Enjoyment, — Where  the  granting  clause  of  a  deed  is  without 
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ambig^ty,  limitation,  exception,  or  reservation,  bat  immedi- 
ately following  the  description  is  an  exception  in  these  words : 
'*The  grantor,  Prior  Gates,  hereby  expressly  excepts  and  reserves 
from  mis  grant  all  the  estate  in  said  lands,  and  the  use  and  occu- 
pation, rents  and  proceeds  thereof  unto  himself  during  his  natural 
life,"  such  instrument  must  be  construed  as  conveying  a  present 
interest,  the  enjoyment  of  which  is  postponed  until  after  the 
grantor's  death.  Cates  v.  Cates,  272 

2.  Mutual  Mistake  of  Fact, — Misdescription, — Beformation  of. — Hus^ 
band  and  Wife, — Where  a  husband,  desiring  to  convey  land  to  his 
wife  upon  a  money  consideration,  executed  a  deed  to  a  third 
party,  who,  by  agreement,  was  to,  and  did,  execute  a  deed  to  the 
wife,  but,  by  mutual  mistake,  neither  of  the  deeds  conveyed  the 
land  intended  to  be  conveyed,  the  mistake  was  one  of  fact,  and 
the  wife  is  entitled  to  a  reformation  of  the  deed. 

Comstock  V.  Coony  640 
DEFENSE. 

See  Common  Carbier;  Demurreh,  1. 

DELIVERY. 
See  Special  Finding. 

DEMAND. 
See  Criminal  Law,  4,  5. 

DEMURRER. 
See  Amendment  of  Pleading  ;  Harmless  Error,  1, 2, 3 ;  Pleading,  9. 

1.  Sufficiency  of, — Demurrer  to  Answer, — Cause  of  Action. — Cause  of 
Defense, — A  demurrer  to  answers,  which  states  that  "neither  of  said 
paragraphs  states  facts  sufficient  to  constitute  a  cause  of  action," 
does  not  raise  the  sufficiency  of  the  paragraphs  of  answer,  for  the 
reason  that  answers  are  not  required  to  state  causes  of  action, 
but  are  sufficient  when  they  state  causes  of  defense. 

Hawley  v.  Zigerly^  248 

2.  Sufficiency  of  Fact, — Legal  Capacity  to  Sue. — A  demurrer  for  want 
of  facts  sufficient  to  constitute  a  cause  of  action  does  not  raise 
the  question  of  the  legal  capacity  of  the  plaintiff  to  sue,  such 
question  being  a  separate  ground  of  demurrer. 

Badabaugh  v.  Silvers,  Admr,,  605 

DEPOSITION. 

Objections^  When  Made. — Competency  of  Deponent. — Where  objection  is 
made  to  a  deposition  on  account  of  the  incompetency  of  the  de- 
ponent, such  objection  may  be  made  when  the  evidence  is  offered, 
and  as  it  is  offered,  the  same  as  if  the  witness  were  upon  the  stand 
before  the  court  and  jury ;  and  it  is  not  required  to  be  made  be- 
fore the  trial,  under  section  439,  R.  S.  1881.     Pence  v.  Waugh,  143 

DESCENT. 

Statute  Construed. — Section  2487 y  B.  S.  1881,  as  Amended  by  Acts 
1889. — Second  or  Subsequent  Childless  Wife. — Share  of  Estate, — 
Interest  in. — vSection  2487,  R.  S.  1881,  as  amended  by  the  act  of 
March  11,  1889,  relating  to  the  descent  of  a  decedent's  lands  to  a 
second  or  subsequent  wife,  when  the  decedent  leaves  children 
alive  by  the  first  wife,  does  not  change  the  share  or  portion  of  the 
decedent's  estate  descending  to  the  widow.  The  phrase,  "interest 
of  such  second  or  subsequent  childless  wife  in  the  lands  of  the 
decedent,"  etc.,  in  the  amended  section,  has  reference  to  the  por- 
tion given  the  widow  by  section  2483,  R.  S.  1881,  modifying  that 
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section  as  to  the  qaantity  of  interest  of  such  widow  in  the  portion 
descending  to  her,  giving  her  only  a  life  estate  therein. 

Pearson  v.  Pearson,  377 
DESCEIPTION. 

See  Deed,  2 ;  Lien,  I. 

DISCRETION. 

See  Change  op  Venue,  1 ;  Criminal  Law,  19 ;  Exception  to  Decision 
OF  CouBT,  1;  LiQUOB  Law,  1;  Master  and  Servant,  2;  Witness. 

DISMISSAL  OF  ACTION. 
See  Action,  3 ;  Decedents'  Estates,  1. 

DISTRIBUTION. 
See  Will,  2, 3. 

DITCH. 
See  Appellate  Court,  2 ;  Lien,  L. 

DRAINAGE. 
See  Ditch. 

EJECTMENT. 
See   Action,  1. 

ELECTIONS. 

Statute  Construed, — Penal  Statute, — Punitive  Damages, — Ehing,  etc,. 
Elector  to  Vote^  etc, — ^The  Ewst  approved  March  9, 1889,  to  secure 
the  parity  and  freedom  of  the  ballot,  giving  to  the  voter  who  has 
been  hired,  bought,  or  induced  to  vote  or  refrain  from  voting,  by 
the  means  therein  specified,  a  right  of  action  on  the  liability  there- 
by created,  is  constitutional.  Such  liability  is  not  a  debt,  but  is 
a  penalty  for  a  tortious  act,  and  the  act  is  not  in  violation  of  ar- 
ticle 1,  section  67,  of  the  bill  of  rights,  abolishing  imprisonment 
for  debt,  except  in  case  of  fraud.    State,  ex  rel,y  v.  Schoonover,  526 

ELECTION  OF  WIDOW. 
See  Decedents'  Estates,  6. 

EMBEZZLEMENT. 
See  Criminal  Law,  4,  5. 

EMPLOYER  AND  EMPLOYE. 

See  Master  and  Servant. 

Defective  Appliance, — Personal  Injury. — Knowledge  of  Defect  by  Em' 
ploye,  or  Equal  Opportunity  of  Knowledge. — St^ciency  of  Com- 
plaint.— When  an  employe  is  injured  by  defective  appliances  in 
the  line  of  his  duty,  and  the  emplove  knew  of  such  defect,  or 
had  equal  opportunity  with  his  employer  to  know  thereof,  dam- 
ages can  not  be  recovered  for  injuries  resulting  therefrom.  And 
where  the  complaint,  in  such  an  action,  fails  to  show  a  want  of 
knowledge  of  such  defect  on  the  part  of  the  employe,  or  where 
the  complaint  shows,  upon  its  face,  that  the  employe  had  equal 
opportunity  with  his  employer  to  know  of  such  defect,  he  will 
be  presumed  to  have  assumed  the  risk,  and  can  not  recover. 

Ames,  Admr.y  v.  Lake  Shore,  etc,,  B,  W,  Co,,  363 

EQUITY. 
See  Lien,  2 ;  New  Trial,  1 ;  Railroad,  1 ;  Supreme  Court,  1 ;  Trial,  1. 
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ESTATES. 

See  Estates  BY  Entikety  J   Estates  in  Common ;  Fee-Simple;  Joint 

Tenancy;  Life  Estate. 

ESTATES  IN  COMMON. 
See  QuiirriNa  Title,  2. 

ESTATES  BY  ENTIRETY. 
See  Conveyance. 

ESTOPPEL. 

See  Action,  3 ;  Evidence,  8 ;  Pleading,  6 ;  Real  Estate,  3 ;  Shebifp's 

Sale. 

EVIDENCE. 

See  Criminal  Law,  1,  3,  9,  10,  11,  12,  13,  14,  15,  16, 17,  18, 27, 34;  Ex- 
pert Testimony;  Judgment,  3;  Liquor  Law,  2;  Pleading,  5; 
Quieting  Title,  2 ;  Special  Verdict  ;  Supreme  Court  Practice,  1, 
2 ;  Taxes,  6 ;  Trust  and  Trustee,  2 ;  Variance,  1 ;  Verdict,  1,  2, 
3,  4,  5 ;  Will,  8,  9,  10. 

1.  Title  to  Land. — Adverse  Possession. — Intent. — Haw  Shown. — In  an 
action  concerning  title  to  real  estate,  it  was  not  error  lor  the 
coart  to  refuse  testimony  of  a  former  owner  of  the  land  owned  by 
defendant,  to  the  effect  that  he  held  the  real  estate  in  contro- 
versy up  to  a  certain  line,  under  claim  of  right,  there  being  a  fail- 
ure to  snow  that  such  claim  was  made  to  plaintifi  (a  church),  or 
some  officer  or  other  person  entitled  to  act  for  the  church. 

Bichurine  v.  Presbyterian  Churchy  80 

2.  WiU. — Execution  of. —  Contest. — Unsoundness  of  Mind. — Conditions 
Prior  and  Subsequent. — In  an  action  to  test  the  validity  of  a  will, 
where  one  of  the  grounds  of  contest  is  unsoundness  of  mind  of 
the  testator  at  the  time  the  will  was  executed,  conditions  prior  or 
subsequent  to  the  execution  of  the  will  are  proper  evidence  in 
determining  the  condition  of  the  mind  at  the  time  of  executing 
the  will.  Pence  v.  Waugh,  143 

3.  Cross- Examination. — Scope  of. — Witness^  Understanding  of  Question. 
—On  cross-examination,  there  is  no  error  in  inquiring  of  the 
witness  if  he  understood  a  question  propounded  to  him  on  exam- 
ination in  chief.  /6. 

4.  Answer  Not  Besponsive. — WTien  May  Be  Stricken  Out. — Where  an 
answer  is  in  nowise  responsive  to  the  question  asked,  it  may  be 
properly  stricken  out,  although  otherwise  permissible.  lb. 

5.  Examination  of  Witness. — Objection  to  Q^iestion. — Buling  of  Court, 
— Abandonment  of  Question. — Where  a  (question  is  ask^  a  wit- 
ness, which  is  objected  to,  and  the  objection  is  overruled,  but  the 
Question  is  abandoned  and  left  unanswered,  no  harm  is  done  by 
the  ruling  of  the  court,  even  if  the  ruling  had  been  wrong.        lb. 

6.  Objections. —  TVhen  Made. — Motion  to  Strike  Out. — Objections  to  tes- 
timony, in  practice,  are  usually  addressed  to  the  questions,  and 
it  is  not  a  favored  practice  to  permit  counsel  to  delay  until  he 
learns  whether  the  answer  is  favorable  to  him,  and,  if  not,  then 
move  to  strike  it  out.  lb. 

7.  Competent  and  Incompetent  Commingled. — Appellate  Tribunal  Will 
Not  Sift. — ^The  appellate  tribunal,  sitting  as  a  court  of  review, 
will  not  sift  out  competent  evidence  from  incompetent,  when  the 
appellant  has  permitted  a  mixture  of  the  two  to  reach  this  court. 

lb. 

8.  Incompetent. — Estoppel. — A  party  who  has  opened  a  way  for  the 
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admission  of  incompetent  testimony,  is  in  no  position  to  object  if 
the  opposite  side  follows  in  such  ^ay.  lb. 

9.  Impeaching  Question, — Form  and  Substance  of, — A  question  put  to 
an  impeachine  witness  need  not  be  in  the  exact  words  of  the 
question  asked  of  the  witness  sou^t  to  be  impeached,  but  they 
snould  be  identical  as  to  time,  place  and  substance^  and  should 
be  so  framed  as  to  admit  of  a  negative  or  an  affirmative  answer. 

lb, 

10.  Expert  Testimony, — Hypothetical  ^juestion, — Facts  Embraced  in, — 
In  the  examination  of  expert  witnesses,  counsel  may  embrace 
in  an  hypothetical  question  such  facts  as  he  may  deem  established 
by  the  evidence,  and  if  opposing  counsel  does  not  think  all  the 
facts  established  are  included  in  such  question,  he  may  include 
them  in  questions  propounded  on  cross-examination. 

Davidson  v.  State,  254 

11.  Witness, — Statement  Indicating  HI- Will  Admissible  by  Way  of  Im- 
peachment.— A  conversation  had  by  a  witness,  indicating  ill-will, 
or  a  feeling  of  hostility,  against  one  of  the  parties,  is  admissible 
in  evidence  as  affecting  the  weight  of  his  testimony. 

FettU  V.  State,  393 

12.  Domestic  Belations, —  Written  Communications  Between  Husband  and 
Wife. — When  the  issues  of  a  case  involve  the  relations  existing 
between  husband  and  wife,  communications  between  them  are 
admissible  in  evidence  as  an  index  to  such  relations.  lb, 

13.  Expert  Testimony. — Accountants, — ^The  evidence  of  expert  account- 
ants is  admissible  to  show  the  balances  discovered  from  volumi- 
nous and  multifarious  accounts,  records,  etc. 

Equitable,  etc.,  Ins.  Co.  v.  Stout,  444 

14.  Supreme  Court  Practice. — Bejected  Evidence, — Competency. — Ques- 
tion, How  Baised. — Bill  of  Exceptions, — In  order  that  the  appellate 
tribunal  may  decide  as  to  the  competency  of  rejected  evidence, 
it  must  be  brought  into  the  bill  of  exceptions ;  for  this  court  will 
not  decide  such  questions  upon  the  statement  of  counsel. 

Shoemaker  v.  South  Bend  Spark  Arrester  Co.,  471 

15.  Belevancy , — Buling  of  Postmaster- General. — Letters  Patent, — ^Where 
the  property  rights  in  letters  patent  are  in  dispute,  a  ruling  of  the 
postmaster-general,  as  to  the  delivery  of  mail  to  the  disputants, 
is  not  admissible  in  evidence  to  rebut  an  inference  of  malice,  in 
an  action  to  enjoin  interference  with  property  rights  in  such  let- 
ters.     «  lb, 

16.  Matters  ofBecord. — Admissibility. — ^Where  the  issues  of  a  case  in- 
volve the  record  of  a  former  proceeding,  such  record,  or  parts 
thereof  relevant  to  the  issues,  may  be  introduced  in  evidence, 
and  the  same  is  true  of  deeds  and  other  matters  of  record. 

Kramer  v.  Williamson,  655 

EXCEPTION  TO  DECISION  OF  COURT. 
See  Justice  op  the  Peace,  2. 

1.  Time  of  Taking, — Discretion, — Section  626,  R.  S.  1881,  requiring  a 
party  taking  exceptions  to  a  ruling  of  the  court  to  except  at  the 
time  the  ruling  is  made,  is  mandatory,  and  the  court  can  not,  in 
its  discretion,  thereafter  permit  an  exception  to  be  taken  to  such 
ruling.  Brown  v.  Ohio,  etc,,  B.  W.  Co.,  587 

2.  Time  of  Taking. — ^The  party  wishing  to  save  exceptions  to  conclu- 
sions of  law  must  except  thereto  at  the  time  the  conclusion  is  ren- 
dered, otherwise  the  conclusion  will  not  be  reviewed  on  appeal. 

Badabaugh  v.  Silvers,  Admr.,  605 
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3.  }^  hen , Carried  Forward  by  Motion  For  Neto  Trial. — A  motion  for  a 
new  trial,  under  the  proviso  in  section  626,  R.  S.  1881,  carries  for- 
ward to  the  term  at  which  the  motion  for  a  new*  trial  is  overruled 
only  such  exceptions  as  are  properly  assignable  as  a  cause  for  a 
new  trial ;  and  exceptions  to  conclusions  of  la^  are  not  ground  for 
a  motion  for  a  tiew  trial.  lb, 

4.  Practice, — Motion  to  Modify. — ^The  proper  remedy  as  to  errors  in 
conclusions  of  law  is  by  exception  to  the  conclusions,  an4  not  by 
a  motion  to  modify.  lb. 

6.  Time  of  Taking, — Conclusions  of  Law, — Exceptions  to  conclusions 
of  law  must  be  taken  at  the  time  the  conclusions  are  announced, 
or  objections  thereto  will  be  waived ;  four  days  after  conclusions 
of  law  are  made,  and  after  a  motion  for  a  new  trial  has  been  made, 
being  too  late  to  except  to  the  conclusions.    Boeder  v.  Keller,  692 

EXECUTION. 
See  AcjTioN,  2 ;  Conveyance  ;  Stay  of  Exectution. 

EXEMPTION  FROM  EXECUTION. 

Judgment  r^ot  a  Lien  on  Property  Exempt. — When  may  Become  a  Lien, — 
If  a  Judgment  defendant  did  not,  at  the  time  of  the  rendition  of 
the  judgment,  own  $600  worth  of  property,  then  the  judgment  is 
not  a  lien  on  any  of  the  judp^ment  defendant's  property,  and  will 
not  become  such,  unless  during  the  life  of  the  judgment,  the  judg- 
ment defendant  becomes  the  owner  of  property  of  the  value  of 
more  than  |600.  King  v.  Easton,  353 

EXHIBIT. 

See  Pleadinq,  2. 

EXPERT  TESTIMONY. 
See  Evidence,  10,  13. 

FALSE  PRETENSES. 
See  Criminal  Law,  35. 

FEES  AND  SALARIES. 

See  Costs  ;  Pleading,  2. 

Statute  Construed,— Act  of  February  28, 1883.— The  act  of  February 
28,  1883,  relatinff  to  fees  and  salaries  of  officers,  supplemental  to 
the  act  approved  March  31,  1879,  is  constitutional  and  valid  as  to 
clerks  of  circuit  courts.  Fuller  v.  Cox,  46 

FEE-SIMPLE. 
See  Will,  11. 

FORMER  ADJUDICATION. 
See  Decedents'  Estates,  1. 

1.  Plea  of, — Ghod  as  to  What  Facts. — A  plea  of  former  adjudication 
is  good,  not  only  as  to  what  was  decided,  but,  also,  as  to  what 
might  have  been  decided.  Stanton  v.  Kenrick,  382 

2,  Failure  of  Consideration  Pleaded  to  Part  of  a  Series  of  Notes. — Bes 
Adjudicata. — Practice. — Cancellation  of  Instrument. — Where  a  de- 
fendant has  executed  a  series  of  notes  with  a  mortgage,  to  secure 
the  unpaid  purchase  price  of  land,  and  the  payee  of  the  notes  brings 
suit  upon  the  first  two  of  the  series,  which  have  become  due 
and  are  unpaid,  and  the  defendant  answered  a  failure  of  con- 
sideration as  to  the  two  notes,  the  defendant  can  not  again,  in 
an  action  on  another  of  the  series  of  notes,  plead  the  facts  which 
were  pleaded  to  the  first  two  notes,  for  the  purpose  of  showing  a 
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failure  of  consideration  of  the  note  in  sait,  although  the  failure  of 
consideration  was  to  the  full  value  of  the  unpaid  purchase  price ; 
the  fact  of  failure  of  consideration  being  res  adjudicata.  Defend- 
ant's remedy  was  to  seek  the  cancellation  of  the  whole  series  of 
notes  in  the  first  suit.  Hoover  v.  Kilander^  600 

FRAUD. 

See  Sheriff's  Sale. 

GRAVEL  ROAD. 

See  County  Auditor  ;  Taxes,  3. 

Proceeding  EstahlUhing, — Appeal  from, — Reversal  on  Appeal, — Judgment 
on  Appeal  Only  Affects  Parties  Appealing, — Collateral  Attack, — In- 
junction,— Where  six  freeholders  affected  by  a  proceeding  estab- 
lishing a  free  gravel  road  appealed  from  such  proceedings  in  the 
commissioners'  court,  in  their  own  behalf,  and  for  others  who 
mieht  desire  to  receive  the  benefits  thereof,  to  the  circuit  court ; 
and,  upon  a  hearing  by  the  circuit  court,  the  proceedings  in  the 
commissioners'  court  were  declared  void  and  without  authority 
of  law,  such  decree  of  the  circuit  court  only  enures  to  the  benefit 
of  the  six  appellants,  and  can  not  be  taken  advantage  of  by  any 
other  party  affected  by  the  proceedings  in  the  conmiissioners' 
court,  and  not  appealing.  The  procee(&ngs  establishing  the  road 
not  being  coram  non  judice,  they  were  not  subject  to  collateral  at- 
tack by  way  of  injunction  against  the  county  treasurer,  restrain- 
ing him  from  collecting  assessments  therefor,  by  a  party  not  hav- 
ing appealed  to  the  circuit  court  and  obtained  the  judgment  as 
above  mentioned.  Cason  v.  Harrison,  Treas,,  330 

GUARDIAN  AND  WARD. 
See  Unsoundness  of  Mind,  1. 

HEIR. 
See  Quieting  Title,  1 ;  Pleading,  3. 

HUSBAND  AND  WIFE. 

See  Contract,  3 ;  Conveyance ;   Deed,  2;   Evidence,  12;  Pleading, 
3;  Real  Estate,  3;  Trust  and  Trustee,  1. 

HARMLESS  ERROR. 
See  Action,  3. 

1.  Sustaining  Demurrer  to  Good  Paragraph  of  Pleading, — When  Harm- 
less,— ^Where  a  demurrer  is  sustained  to  a  good  paragraph  of 
pleading,  but  the  same  facts  can  be  proved  under  another  para- 
graph not  demurred  to,  or  to  which  a  demurrer  is  overruled,  no 
injury  can  result  to  the  party,  and  the  ruling  will  be  harmless. 

Claypool  V.  Jaquaj  Admx,,  499 

2.  Pleading. — Sustaining  Demurrer  to  a  Paragraph  of, — It  is  only  where 
the  allegations  of  a  proper  paragraph  of  pleading  ma^  be  estab- 
lished by  proof  under  other  paragraphs,  that  the  sustsuning  of  a 
demurrer  to  the  paragraph  in  question  will  be  held  harmless. 

Barnard  v.  Sherley,  547 

3.  Demurrer, — G^eneral  Denial, — ^Where  a  general  denial  is  sufiicient, 
it  is  harmless  error  to  sustain  a  demurrer  to  another  paragraph 
of  answer,  which  amounts  only  to  a  general  denial. 

Badabaugh  v.  Silvers^  Admr.,  605 

4.  Buling  on  Paragraph  of  Answer, — Where  a  ruling  on  a  paragraph 
of  answer  is  erroneous,  it  will  amount  only  to  harmless  error. 

Vol.  135—46 
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where  it  clearly  appears  that  the  finding  and  judgment  of  the 
coart  were  on  another  paragraph  of  answer  or  cross-complaint. 

Miller  v.  Bapp,  614 

INCHOATE  INTEREST. 

See  Pleading,  13, 14. 

INDICTMENT. 
See  Criminal  Law,  4,  8,  35. 

IMPEACHMENT. 
See  CoNTiNTJANCB,  5 ;  Evidence,  9, 11. 

INJUNCTION. 
See  Action,  1,  2;  Gravel  Road;  Jurisdiction,  3;  Justice  of  the 

Peace,  1 ;  Tazbs,  2,  3 ;  Watercourse,  1. 

1.  Railroad. — Bight  of  Way. — Failure  to  Pay  Damages  Assessed. — 
When  Too  Late  to  Enjoin  from  Use  of  Way.— -Public  Bights.— \f  here 
a  land-owner  obtained  an  assessment  of  damages  for  a  right  of 
railway,  and  the  land-owner  permitted  the  road  to  be  constructed 
and  operated  over  the  same,  the  damages  assessed  not  having 
been  paid,  and  public  rights  having  attached  to  such  railway,  a 
suit,  under  such  circumstances,  to  enjoin  the  railroad  company 
from  the  use  of  the  right  of  way,  is  not  seasonably  brought,  and  can 
not  be  sustained  as  against  tfaie  superior  rights  of  the  public. 

Midland  B.  W.  Co.  v.  Smith,  348 

2.  Sufficiency  of  Complaint. —  Watercourse. — Culvert. — Embankments. 
— Bailroad. — In  an  action  by  way  of  injunction  to  restrain  a  rail- 
road company  from  constructing  a  stone  arch  culvert  over  a  certain 
watercourse  along  its  right  of  way  and  from  constructing  banks  of 
earth  on  each  side  of  such  culvert,  leaving  no  other  means  for  the 
escape  of  water  flowing  in  said  stream  save  through  said  culvert, 
the  complaint  is  sufficient,  which  shows  that  the  culvert  would  be 
insufficient  as  a  passage  way  of  the  water  in  said  stream  during 
ordinary  or  heavy  rainfalls,  causing  the  water  to  be  dammed  up 
and  to  overflow  lands,  destroying  crops  and  fences,  and  that  sucn 
damage  will  be  continuous  from  year  to  year,  and  that  if  such  cul- 
vert and  embankment  should  be  so  constructed,  plaintiffs  would 
be  compelled,  in  order  to  recover  from  defendant  compensation 
for  the  dama^  thus  sustained,  to  bring  numerous  suits  against 
the  company.  Lake  Erie,  etc.,  B.  B.  Co.  v.  Young,  426 

3.  Bestraining  Order. — Modification  of. — A  temporary  restraining  or- 
der may  be  so  modified  as  to  protect  the  rights  of  all  the  parties 
affected  thereby .  lb. 

4.  When  Bemedy  Lost. — Bemaining  Silent. — Legal  Bights. — A  person 
may  lose  bis  remedy  by  iniunction,  by  remaining  silent  and  in- 
active and  allowing  acts  to  oe  done  and  expenses  to  be  incurred, 
and  be  compelled  to  assert  his  rights  at  law. 

Barnard  v.  Sherley,  547 

6.  Natural  Qas. — Interference  With  Contractual  Bights. —Qas  Well. — 
Contract.  —  Trespass. — Damages.  —  A.,  the  owner  of  a  certain 
eighty-acre  tract  of  land,  entered  into  a  contract  with  B.,  where- 
by B.  was  granted  the  right  to  bore  a  gas  well  on  a  certain  part 
thereof,  20  x  20  feet  square,  it  being  stipulated  in  the  contract,  on 
the  part  of  A.,  that  no  other  well  should  be  driven  on  any  other 
part  of  the  eighty-acre  tract,  except  that  A.  may  bore  a  well  for 
his  own  use  and  that  of  his  neighbors.  B.'s  right  to  continue  in 
the  possession  and  use  of  the  tract,  20  x  20  feet,  was  upon  certain 
conmtions,  and  other  rights  were  respectively  granted  oy  Uie  one 
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to  the  other.  0.,  a  stranger  to  the  contract,  withoat  any  right  to 
do  so,  had  erected  a  derrick  on  the  eighty-acre  tract  other  than 
the  20  X  20  feet  square,  and  was  threatening  to  bore  a  gas  well. 
B.  brought  suit  to  enjoin  C.  from  borinff  the  well. 
Meldf  that  injunction  was  the  proper  remedy,  as  an  action  for  dam- 
ages would  not  have  been  adequate ;  for  the  damage  of  C.'s  well, 
if  bored,  to  B.'s,  as  affecting  the  flowage  of  gas,  could  not  be 
measured.  Indianapolis  NaVl  Gas  Co,  v.  Kibbey^  Trusteef  357 

INSANITY. 
See  Criminal  Law,  32 ;  Unsoundness  op  Mind. 

INSTRUCTIONS  TO  JURY. 

See  AssiGNMBNT  OF  Ebrobs,  2 ;   Compromise  ;  C^minal  Law,  20,  21, 

22,  23 ;  Liquor  Law,  3. 

1.  Erroneous  Instruction, — Beversal  of  Judgment, — All  Not  Shown  to  be 
in  Transcript. — An  instruction  given  which,  of  itself,  is  erroneous, 
will  not  work  a  reversal  of  the  judgment,  where  the  record  fails  to 
show  that  other  instructions  were  not  given  than  those  contained 
in  the  transcript,  the  presumption  being  in  favor  of  the  action  of 
the  lower  court,  until  the  contrary  is  shown. 

Pence  v.  Waugh,  143 

2.  Attempt  to  Discredit  Evidence, — Province  of  Jury , — ^No  instruction 
should  be  given  which  attempts  to  throw  discredit  on  evidence 
introduced  on  the  trial,  for  it  is  for  the  jury  to  say  what  weight 
should  be  given  to  the  evidence  in  the  case. 

Davidson  v.  State^  254 

3.  Exoneration  of  Juror  from  Oath, — Erroneous, — Beversal, — An  in- 
struction which  has  for  its  effect  the  exoneration  of  a  juror  from 
his  oath  is  erroneous,  and  will  work  a  reversal,  unless  harmless. 

Adams  v.  State,  571 

4.  Joint  Assignment  of  Several  Instructions, — When  Available  Error, — 
Where  the  giving,  or  refusal  to  give,  several  instructions  is  as- 
signed as  error,  and  the  assignment  joins  all  of  the  instructions  by 
the  conjunction  ''and,"  in  such  case  there  can  be  no  available 
error,  unless  all  the  instructions  given  and  so  joined,  or  all  the 
instructions  refused  and  so  joined,  are  erroneous. 

Dement  v.  May,  664 
INSURANCE. 

See  Statute  Construed,  1,  2. 

INTENT. 
See  Evidence,  1. 

INTEREST. 
See  Appellate  Court,  1. 

JEOPARDY. 
See  Legislature,  2. 

JOINDER. 

See  Action,  1 ;  Appeal  ;  Assignment  of  Error,  1,3;  Criminal  Law, 

6 ;  Instructions  to  Jury,  4. 

JOINT  TENANCY. 
See  Conveyance. 

JUDGE. 
See  Special  Judge  ;  Circuit  Court  Judge. 
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JUDGMENT. 

See  DscBDENTs' Estates,  1, 2;  Exemption  fbom  Execution;  Instruo- 
TioNS  TO  JuBY,  1;  JUSTICE  OF  THE  Pbacb,  1;  MANDAMUS ;  Pbacticb; 
Vebdict,  4. 

1.  Beversal. — Who  Affected  by,— A  reversal  of  a  ladgment  only  oper- 
ates as  to  those  appealing,  and  leaves  the  jaagznent  andistorbed 
as  to  ^ose  not  appealing.  Michiner  v.  Bengel,  188 

2.  Bevievo  of, — Nature  of, — Jurisdiction, — Bills  of  review  are  so  far  in 
the  nature  of  petitions  for  a  rehearing  that  they  can  not  be  inde- 
pendent of  the  original  action  in  the  sense  of  giving  new  character 
to  the  subject-matter  in  litigation,  and  of  invoking  a  jurisdiction 
forbidden  to  the  original  action. 

Ex  Parte  Kiley  and  SlaUerlyy  225 

3.  Contrary  to  Late. — Not  Sustained  by  Evidence, — ^That  the  decision 
of  the  court  is  not  sustained  by  the  evidence  and  is  contrary  to 
law,  see  opinion.  Minnich  v.  Shaffer,  634 

4.  Beview  of, — Assignment  of  Error, — Sufficiency  of, — Ground  for  New 
Trial, — An  assignment  of  error,  in  a  proceeding  to  review  a  judg- 
ment, as  well  as  an  appeal,  is  insufficient  where  the  assignment  is 
only  a  cause  for  a  new  trial.  Bement  v.  May,  664 

5.  Beview  of. — Effect  Same  as  Appeal, — Beversal  in  Part. — Where,  in 
an  action  to  review  a  judgment  foreclosing  a  mortgage,  the  de- 
cree in  the  review  proceeding  sets  aside  the  judgment  in  fore- 
closure, as  to  parties  holding  junior  incumbrances,  such  reversal 
of  the  judgment,  in  part,  does  not  vacate  the  judgment  in  fore- 
closure as  to  the  remaining  judgment  defendants  in  the  foreclos- 
ure proceedings ;  the  result  of  a  successful  application  to  review  a 
judgment  being  the  same  as  a  successful  appeal. 

Wright  v.  Churchman,  683 

6.  Motion  to  Modify, — Lien-Holder, — Priority  of  Liens, — A  jud^ent 
fixing  the  priority  of  liens  can  not  be  so  modified,  on  motion  of 
one  of  the  junior  lien-holders,  that  any  amount  left  aftor  pay- 
ment of  the  paramount  lien  should  be  turned  over  to  the  holder 
of  such  junior  lien,  he  only  having  a  right  in  common  with  the 
other  lien-holders,  to  the  payment  of  the  liens  in  the  order  of 
their  priority.  Boeder  v.  Keller,  692 

JURISDICTION. 

See  Appellate  Coubt,  1,  2,  3;  Criminal  Law,  24;  Judgment;  2;  Su- 
preme Court,  1. 

1.  Beview  of  Judgment, — Appeal  From, — Jurisdit^on  Follows  Original 
Action, — Appellate  Court, — Supreme  Cottrt.— Jurisdiction,  on  ap- 

Seal  from  a  proceeding  in  review  of  judgment,  follows  the  juris- 
iction  of  the  action  sought  to  be  reviewed,  and  if  an  appeal  from 
the  judgment  in  the  original  action  would  have  been  in  the  Appel- 
late Court,  jurisdiction  of  an  appeal  from  a  proceeding  to  review 
the  judgment  will  be  in  the  Appellate  Court,  and  the  same  is  true 
as  to  the  Supreme  Court.  Ex  Parte  Kiley  and  Slatterly^  225 

2.  When  Presumed, — Collateral  Attack, — Where  a  court  of  general  or 
superior  jurisdiction,  in  some  view  of  the  case,  may  luive  juris- 
diction, and  it  does  not  affirmatively  appear,  from  the  record, 
that  the  case  is  one  in  which  jurisdiction  does  not  exist,  juris- 
diction will  be  presumed ;  and  a  judgment  rendered  in  such  a 
case  can  not  be  collaterally  attacked. 

Shoemaker  v.  South  Bend  Spark  Arrester  Co,,  471 

3.  Patent  Bight, — Injunction, — Interference  with  Property  Bights  in  Let- 
ters Patent, —SisitQ  courts  have  jurisdiction  in  actions  to  enjoin 
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interference  with  the  property  rights  in  letters  patent,  where 
sach  interference  consists  of  false  and  malicious  claims  of  title, 
threats  to  collect  royalties  from  plaintiff's  customers,  and  to  in- 
volve them  in  litigation  for  infringements.  lb. 

JURY. 

8ee  Cbimimal  Law,  10,  19 ;  Instructions  to  Jury,  2 ;  Justice  of  thb 
Pbacb,  1 ;  New  Trial,  1 ;  Trial,  1,2;  Verdict,  4. 

JUSTICE  OF  THE  PEACE. 

1 .  Judgment, — Collateral  Attack . — Injunction , — Trial  by  Jury  of  Twelve 
Instead  of  Six. — A  judgment  of  a  justice  of  the  peace  is  not  sub- 
ject to  collateral  attack,  by  way  of  injunction,  on  the  ground  that 
the  justice  tried  the  case  by  a  jury  of  twelve,  instead  of  six.  Such 
error  or  irregularity  did  not  render  the  judgment  void,  and, 
hence,  could  not  be  collaterally  attacked. 

Bhodes-Burford  Furniture  Co.  v.  MattoXy  372 

2.  Exception  to  Buling  of  No  Avail. — Appeal. — Trial  de  Novo. — An  ex- 
ception before  a  justice  of  the  peace  is  of  no  avail,  because  on  ap- 
peal the  whole  case  is  tried  de  novo,  and  final  judgment  rendered 
m  the  appellate  tribunal  without  any  regard  to  any  error  com- 
mitted upon  the  trial  before  the  justice.  lb. 

LEASE. 
See  Railroad,  3. 

LEGISLATURE. 
See  Office  and  Officer,  1. 

1.  Power  to  Modify  Common  Law  and  Provide  Bemediea. — ^The  Legis- 
lature has  ample  power  to  create  a  remedy  for  wrongs,  which,  at 
common  law,  were  without  redress ;  and  the  common  law  may  be 
changed  by  statute,  and,  in  such  case,  the  statute,  and  not  the 
common  law,  prevails.  State,  ex  rel.,  v.  Schoonover,  626 

2.  Civil  and  Criminal  Actions  for  Same  Act. — Punitive  Damages. — 
Jeopardy. — ^The  Legislature  may  provide  for  the  recovery  of  puni- 
tive damages,  in  cases  where  injury  is  caused  by  an  illegal  act, 
notwithstanding  the  same  illegal  act  may  subject  the  defendant 
to  a  criminal  action,  and  such  proceedings  do  not  operate  to  put 
the  defendant  twice  in  jeopardy.  lb. 

LIEN. 

See  Appellate  Court,  3 ;  Exemption  from  Execution  ;  Judgment,  6 ; 
MoRTQAOE,  1 ;  Quieting  Title,  2 ;  Sheriff's  Sale  ;  Trial,  2. 

1.  Foreclosure.  —  IHtch  Assessment.  —  Erroneous  Description. — Bona 
Fide  Purchaser  from  Owner. — Lien  Purchaser. — Bespective  Bights. — 
Subrogation. — Where  land  sought  to  be  affected  by  ditch  assess- 
ments, was,  in  all  the  proceedings,  erroneously  described  as  being 
in  the  northeast  Quarter,  instead  of  in  the  northwest  quarter,  of  a 
certain  section  of  land,  and  the  land  so  described,  upon  failure  to 
pay  the  OBsessments,  was  foreclosed  upon,  under  the  lien,  and 
sold,  the  purchaser  of  the  land  under  the  foreclosure  proceedings 
was  subrogated  to  all  the  rights  of  the  lien  holder,  and  the  lien 
was  such  as  might  have  been  enforced  against  the  owner  of  the 
land  at  the  time  of  the  ditch  proceedings,  out  can  not  be  enforced 
against  the  bona  fide  assi^ee  for  value,  of  such  owner,  or  one 
holding  through  such  assignee.  Klinger  v.  Lemler,  77 

2.  Beal  Estate. — Several  Parcels. — Incumbrance  on  All. — Sale  of  the 
Parcels  to  Different  Persons, — Liability  for  Lien  in  Inverse  Order  Oj 
Sale. — Where  there  are  several  parcels  of  land  with  an  incum- 
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brance  opon  all  of  them,  and  the  person  owning  the  whole  land, 
and  Uabie  to  pay  each  incumbrance,  sells  the  different  parcels  to 
different  persons,  the  purchasers  most  contribate  to  the  payment 
•    of  the  lien  in  the  inverse  order  of  their  purchases. 

Jennings  v.  Moon,  1 68 
LIFE  ESTATE. 

See  Will,  7, 11. 

LIQUOR  LAW. 
See  Municipal  Corporation,  4. 

1.  License, — Benumetrance, — Amendment  of  to  Make  More  Specific. — 
When  Error  to  Disallow, — Discretion, — It  is  error,  as  abuse  of  dis- 
cretion, for  the  court,  in  an  application  for  liquor  license,  to  re- 
fuse to  allow  the  remonstrators  to  make  the  remonstrance  more 
specific,  when  such  application  was  made  before  the  jury  was  im- 
panelea  and  sworn,  and  before  any  witness  was  sworn,  where 
such  a  motion  would  necessarily  have  been  granted,  if  made  by 
the  applicant  for  license,  such  amendments  being  clearly  in  the 
interests  of  a  fair  trial.  Hardesty  v.  Hine,  72 

2.  Bemonstrance,  —  Evidence. — Allowing  Minors  to  Congregate. — 
Gambling  With  Minors. — In  an  application  for  liquor  license,  re- 
monstrators may  show  that  the  applicant,  at  various  times,  as  sa- 
loon keeper,  under  a  prevous  license,  allowed  minors  to  be  about 
a  pool  taole  in  his  saloon,  and  that  he  threw  dice  with  a  minor  in 
his  saloon,  when  things  of  value  were  won  and  lost.  lb. 

8.  Instructions  to  Jury. — Province  of  Court ,  of  Jury, — ^Where  the 
court,  in  an  application  for  license  to  sell  intoxicating  liquor,  in- 
structed the  jury,  in  substance,  that  if  the  applicant  did  throw 
dice  with  a  certain  minor  to  ascertain  who  should  buy  the  lemon- 
ade, and,  alsOj  as  to  who  should  buy  the  beer,  and  did  play  pool 
with  a  minor  m  his  saloon,  these  facts  alone  would  not  be  suffi- 
cient to  defeat  his  application,  but  the  jury  must  consider  such 
facts  in  connection  with  all  the  other  facts  ^ven  in  the  cause,  to 
determine  the  fitness  of  the  applicant,  such  instruction  is  clearly 
erroneous,  it  not  being  within  the  province  of  the  court  to  take 
from  the  jury  the  facts  necessary  to  determine  the  fitness  of  the 
applicant.  lb, 

MANDAMUS. 

See  Natural  Gab,  2. 

When  Will  Not  Lie. — Sufficiency  of  Complaint, — BaUroad. — Farm  CrosS' 
ingy  Manner  of. — Judgment  by  Agreement. — Prior  and  Contemporane* 
ous  Stipulations. — Mandamus  will  not  lie  to  compel  a  railroad  com- 
pany to  construct  and  maintain  a  road  crossing  over  its  right  of 
way,  in  line  with  the  road  intersected,  instead  of  at  right  angles 
with  the  right  of  way,  the  right  of  way  crossing  the  road  at  acute 
angles,  where  a  judgment  by  agreement  in  relation  thereto  was 
entered  containing  no  stipulation  as  to  the  manner  of  crossing, 
but  the  plaintiff  alleging  in  his  complaint  that  it  was  the  agree- 
ment of  the  parties  that  the  farm  crossing  was  to  be  placed  across 
the  railroad  not  at  right  angles,  but  at  the  angle  the  farm  road 
would  make  in  crossing  the  railroad,  and  that  such  was  the  inten- 
tion of  the  parties  and  the  court.  In  such  case,  there  being  no  al- 
legation of  fraud  or  mistake,  it  must  be  presumed  that  plaintiff 
consented  to  the  entry  of  the  judgment  in  the  form  it  stands,  and 
such  judgment  being  the  repository  of  the  final  intentions  of  the 
parties,  in  regard  to  the  suDject-matter  of  the  agreement,  it  ex- 
cludes proof  of  any  prior  and  contemporaneous  stipulations  which 
would  contradict  it.       Straub  v.  Terre  Haute,  etc.,  B.  B.  Co.,  458 
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MASTER  COMMISSIONEE. 

Beport  of. — Conclusions. — Finding  of  Fads. — Mere  concluBiozis  in  the 
report  of  a  master  commisBioner,  in  a  case  referred  to  him  for  a 
finding  of  facts,  have  no  controlling  force.     Smith  v.  HarriSy  621 

MASTER  AND  SERVANT. 
See  Employeb  aitd  Employs. 

1.  Manager  of  Theater. — Special  Duty  to  Patrons. — Liability  for  Acts 
of  Servants. — Managers  of  theaters,  who  invite  the  public  to  be- 
come their  patrons  and  gaests,  owe  a  special  duty  to  those  who 
may  accept  such  invitation,  to  protect  them  from  injury  while 
present  on  such  invitation,  and  especially  that  they  shall  not  suf- 
fer wrong  from  the  agents  and  servants  of  those  who  have  invited 
them;  and,  in  such  case,  the  master  is  liable  for  the  wrongful 
acts  of  the  servant  toward  the  guest  or  patron,  whether  such  acts 
be  performed  in  the  line  of  his  duty  or  not. 

Dickson  v.  Waldron,  507 

2.  Theater, — Duty  of  Servant  to  Preserve  Order,  etc. — Discretion  of 
Servant. — Liability  for  Discretionary  Act  of  Servant. — In  such 
case,  where  the  duty  of  a  servant  was  to  preserve  order  in  the 
theater,  and  to  remove  offensive  patrons,  or  guests,  the  servant 
must,  of  necessity,  be  the  iudge  as  to  whether  the  conduct  of  a 
person  is  such  as  to  require  his  removal ;  and  if  the  servant  makes 
a  mistake,  and  unjustly  attacks  and  injures  an  inoffensive  patron, 
the  master  must  respond,  and  the  fact  that  such  servant  was  also 
a  special  policeman  can  avail  the  master  nothing.  lb. 

MECHANIC'S  LIEN. 
See  Quieting  Title,  2. 

1.  Scopeof  Act  of  1889.— Statute  Construed.-— The  act  of  March  9, 
1889,  concerning  mechanics',  laborers',  etc.,  liens,  is  general  in  its 
provisions,  and  the  spirit  and  intention  of  this  statute  is  to  prefer 
laborers  as  a  class,  and  not  to  prefer  one  class  of  laborers  to  an- 
other. McElwaine  v.  Hosey,  481 

2.  Lien  Without  Notice. — Scope  of  Provision. — Special  and  Bemedial 
Statute  Construed. — Section  1,  of  the  acts  of  1889,  p.  267,  creating 
a  lien  without  notice,  is  remedial  and  specific  in  its  terms,  and 
is  limited  in  its  operation  to  the  specified  class  of  service  men- 
tioned therein ;  and  does  not  extend  to  erections  or  structures 
other  than  those  thus  designated.  The  implements,  boiler,  en- 
gine, shafting,  beam,  derrick,  reel,  ropes  and  drill,  when  put  in 
place  and  action  for  boring  a  well,  do  not  come  within  the  provis- 
ions of  section  1,  supra ,  and  require  notice  of  intention  to  hold  a 
lien.  lb. 

MISTAKE. 

See  Deed,  2. 

MORTGAGE. 

See  Pleading,  3. 

1 .  Given  to  Secure  a  Series  of  Notes. — Assignment  of  Notes. — Assignees^ 
Interest  in  Mortgage. — Priority  of  Lien. — Where  a  mortgage  is  given 
to  secure  a  series  of  notes  of  even  date,  maturing  at  different  times, 
and  the  mort|[age  contains  a  provision  that  upon  the  failure  to  pay 
any  one  of  said  notes  at  maturity,  then  all  of  said  notes  shall  be- 
come due  and  payable,  and  the  'mortgage  may  be  foreclosed ;  and 
all  of  the  notes  so  secured  are  assigned  to  dinerent  parties  before 
maturity  of  any  of  them,  the  assignees  of  the  notes  take  a  pro  tanto 
interest  in  the  mortgage*  security,  with  priority  according  to  the 
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dates  at  which  their  notes  matare,  as  stated  in  the  notes,  and  this 
rule  of  priority  is  not  changed  by  the  default,  by  the  mortgagor 
and  maker,  on  f  ailnre  to  pay  either  the  principal  or  interest  of  any 
note  at  maturity,  by  which  default  all  the  notes  mature. 

Horn  V.  Bennett,  158 

2.  Mortgagee  in  Ghod  Faith, — Valuable  Consideration. — ^That  a  mort- 
gagee is  one  in  good  faith  and  for  a  valuable  consideration,  see 
opinion.  Michener  v.  Bengel,  168 

MOTION. 

See  Pleading,  1. 

MOTIVE. 
See  Criminal  Law,  9,  20. 

MUNICIPAL  CORPORATION. 
See  Criminal  Law,  85. 

1.  Statute  Construed, — Construction  of  Sewer. — Notice. — Due  Process 
of  Law. —  Constitutional  Law. — The  act  of  1893  relating  to  the 
construction  of  sewers,  the  giving  of  notice  of  the  work  to  be 
done,  describing  in  sucn  notice  the  boundary  lines  of  the  district 
or  area  intended  to  be  drained  and  to  be  assessed  for  the  costs  of 
the  same,  and  fixing  a  day  on  which  remonstrances  will  be  heard, 
is  constitutional,  the  notice  required  by  the  statute  being  ample 
to  the  property-holders  of  the  district,  and  ample  opportunity  oe- 

.  ing  given  to  the  property-owners  to  be  heard. 

Swain  v.  Fulmer,  8 

2.  Firemen. — Public  Officer. — ^Firemen  are  not  servants  of  the  State, 
nor  of  the  county  in  which  they  live,  but  are  creatures  and  serv- 
ants of  a  municipality. 

Henderson,  Aud.,  v.  London  and  Lancashire  Ins.  Co.,  23 

3.  Ordinance. —  Validity  of. — Regulating  Conduct,  Business,  and  Use  of 
Property. — A  municipal  corporation  seeking,  by  ordinance,  to  place 

*  a  restriction  on  the  lawful  use  of  property,  must  specify  in  such 
ordinance  the  rules  and  conditions  to  be  observed  m  such  busi- 
ness, and  must  permit  the  exercise  of  the  privilege  to  all  citizens 
who  win  comply  with  the  conditions,  and  must  not  admit  of  the 
exercise,  or  of  an  opportunity  of  an  exercise,  of  any  arbitrary 
discrimination  by  municipal  authorities  between  citizens  so  com- 
plying, otherwise  the  ordinance  will  be  void. 

City  of  Plymouth  v.  Schultheis,  339 

4.  Ordinance, — Validity  of. — Liquor  Law. — Removal  of  Screens,  etc. — 
A  municipal  corporation  has  not  the  power  to  make  an  ordin- 
ance requiring  the  removal,  from  the  doors  or  windows  of  saloons, 
of  all  screens  and  other  obstructions  to  the  view  of  the  interior  of, 
and  business  transacted  within,  such  saloon ;  such  an  ordinance 
beine  void,  as  being  prohibitive  of  a  lawful  business,  and  not 
merely  regulative.  Steffy  v.  Town  of  Monroe  City,  466 

MURDER. 
See  Continuance,  1 ;  Criminal  Law,  9,  34. 

MURDER  IN  FIRST  DEGREE. 
See  Criminal  Law,  1,  8. 

NATURAL  GAS. 

See  Injunction,  6. 

1.  Regulation  of  Price. —  Statute  Construed. —  Case  Overruled. — ^The 
act  of  March  7,  1887  (Elliott's  Supp.,  section  800),  does  not  confer 
upon  municipal  corporations  the  power  to  regulate  the  price  at 
w'hich  natural  gas  snail  be  furnished,  and  such  corporations  have 
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no  such  power.     City  ofBushvUle  v.  Bushville  Natural  Gas  Co.,  132 
Ind.  676,  overruled. 

Levnsville  NaVl  0<m  Co,  v.  State,  ex  reU,  Beynolds,  49 

2.  Duty  of  Company  to  Furnish, — PrecedetU  Conditions, — Mandamus, 
— A  natural  gas  company,  occupying  the  streets  of  a  town  or  city 
with  its  mains,  owes  it  as  a  duty  to  furnish  gas  to  those  who  own 
or  occupy  the  houses  abutting  on  such  streets,  where  such  owners 
or  occupiers  make  the  necessary  arrangements  to  receive  it,  and 
comply  with  the  reasonable  regulations  of  such  company,  and  if, 
the  company  neglects  and  refuses  to  perform  such  duty,  it  may  be 
compelled  to  do  so  by  writ  of  mandamus. 

Portland  yaVl  €his,  etc,  Co,,  v.  Statey  ex  ret,,  54 

NEGLIGENCE. 

Proximate  Cause  of  Injury. — Definition. — ^Proximate  cause  is  any  cause 
which,  in  natural  and  continuous  sequence,  unbroken  by  any  ef- 
ficient, intervening  cause,  produced  the  result  complained  of,  and 
without  which  the  result  would  not  have  occurred. 

Louisville  and  Jeffersonville  Ferry  Co,  v.  Nolan,  60 

NEW  TRIAL. 
8ee  Assignment  of  Erbobs,  4 ;  Exception  to  Decision  of  Court,  2 ; 

Judgment,  4. 

1.  Premature  Motion  Raises  no  ^estion. — Equity, — Jury, — Where  a 
court  submits  a  case  of  exclusive  equitable  cognizance  to  a  jury 
for  the  finding  of  the  facts,  for  its  information,  the  trial  of  the 
cause  is  not  ended  until  the  finding  of  the  court  is  made,  and 
there  can  not  properly  be  a  motion  for  a  new  trial  until  the  first 
trial  is  ended.  Tne  overruling  of  a  premature  motion  for  a  new 
trial  can  raise  no  question  on  appeal.  Chxrard  v.  Garard,  15 

2.  Ab  of  Bight. — When  Allowable, — When  an  action  is  substantially 
one  for  injunction  and  damages,  the  question  of  title  being  only 
incidentally  involved,  a  new  trial  as  of  right  can  not  properly  l)e 
demanded.  Bichvnne  v.  Presbyterian  Church,  80 

3.  As  of  Bight. — When  Not  Allowed. — Where,  upon  the  issues  ad- 
judged against  a  party,  no  question  of  title  is  involved,  a  new 
trial  as  of  right  is  not  given  by  statute.  Pool  v.  Davis,  323 

4.  Practice . — Special  Finding . — Motion  to  Modify . — ^The  proper  remedy 
for  relief  against  a  special  finding  or  special  verdict,  as  being  un- 
supported Dy,  or  contrary  to,  the  evidence,  is  by  motion  for  a 
new  trial,  and  not  by  a  motion  to  modify. 

Badabaugh  v.  Silvers,  Admr.,  605 

6.  Motion  for. —  Time  of  Making. — ^Where  a  decision  is  rendered,  and 
a  motion  for  a  new  trial  is  not  made  at  the  same  term  of  court, 
nor  on  the  first  day  of  the  succeeding  term,  but  is  made  on  the 
30th  judicial  day  of  the  following  term,  such  motion  comes  too 
late,  and  forms  no  part  of  the  record.  lb. 

6.  Motion  for. — Decisions  and  Exceptions  Carried  Forward. — Change 
of  Venue. — A  motion  for  a  new  trial,  under  the  proviso  of  section 
626,  R.  S.  1881,  carries  forward  all  decisions  and  exceptions 
thereto  which  are  legally  assignable  as  grounds  for  a  new  trial, 
to  the  time  the  motion  is  overruled,  among  which  decisions  is  a 
ruling  on  a  change  of  venue.  Dement  v.  May,  664 

7.  As  of  Bight. — When  Allowable. — A  new  trial  as  of  ri^ht  is  not  al- 
lowable, where  the  question  of  title  is  merely  incidental  to  the 
substantive  cause  of  action  in  which  a  new  trial  as  of  right  is  not 
permitted, — as  in  an  action  for  subrogation. 

Boeder  v.  Keller,  692 
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NOTICE. 

See  Mechanics'  Libn,  2 ;  Municipal  Corporation,  1. 

Affidavit  for  Publication, — Essentials, — Specific  Cause  for  Publication, — 
A  Statutory  Proceeding, — Beview  of  Judgment, — Notice  by  publica- 
tion, in  the  practice  in  this  State,  can  only  be  made  by  virtue  of 
the  statute ;  and  the  affidavit  for  publication  must  state  some  one 
of  the  specific  causes  for  publication  named  in  the  statute,  or  it 
will  be  defective.  The  statute  does  not  contemplate  a  full  state- 
ment of  the  cause  of  action  in  the  affidavit,  but  it  does  contem- 
plate a  statement  of  the  nature  of  the  action.  Where  an  affidavit 
for  publication  is  defective,  a  decree  based  thereon  is  not  void, 
but  IB  erroneous,  and  subject  to  review.         Pitts  v.  Jackson^  211 

OATH. 
See  Instructions  to  Jury,  3. 

OFFICE  AND  OFFICER. 
See  Municipal  Corporation,  2. 

1.  Circuit  Court  Judge. — Prosecuting  Attorney. — Power  of  Legislature 
to  Abolish  a  Circuit, — Limitation  of, — Can  not  Abridge  Term  of 
Office. — Statute  Construed, — Constitutional  Law. — ^The  Lenslature 
may,  from  time  to  time,  divide  the  State  into  judicial  districts, 
but  by  so  doing  the  Legislature  can  not  legislate  judges  and  prose- 
cutors out  of  their  respective  offices.  The  Legislature  may  add  to, 
or  may  take  from,  the  territory  constituting  a  circuit;  it  may 
create  new  circuits ;  it  may  abolish  a  circuit,  provided  the  act  be 
made  to  take  effect  at,  and  not  before,  the  expiration  of  the 
terms  of  office  of  the  judge  and  prosecutor  of  such  circuit,  as 
constituted  at  the  time  of  the  act.  The  act  of  March  4,  1893,  at- 
tempting to  abolish  the  fifth  judicial  circuit  is  unconstitutional. 

State,  ex  rel,,  v.  Friedley,  119 

2.  Circuit  Court  Judges  and  Prosecuting  Attorneys. — Manner  of  Removal 
from  Office, — Constitutional  Officers, — Circuit  judges  and  prosecut- 
ing attorneys  are  neither  State,  county  nor  township  officers,  but 
are  constitutional  officers  whose  tenure  of  office  is  nxed  thereby, 
and  can  only  be  removed  in  the  manner  fixed  by  the  constitu- 
tion, except  where  the  Legislature  provides  a  different  mode  of 
removal,  which  must  be  by  general  law  applying  alike  to  all  such 
judges  and  prosecutors,  granting  due  process  of  law.  lb. 

ORDINANCE. 
See  Municipal  Corporation,  3,  4. 

PARTIES. 
See  Appeal  ;  Decedents'  Estates,  5 ;  Pleading,  3. 

PARTITION. 
See  Pleading,  13,  14;  Quieting  'tiTLs,  1. 

PARTNERSHIP. 

See  Receiver,  2. 

Who  are  Partners, — Liability  as, — Where  parties,  by  their  acts,  have 
made  themselves  partners  of  a  firm,  having  participated  in  the 
business  and  profits  of  the  firm,  such  persons  are  proper  parties  in 
an  action  for  an  accounting,  and  liable  as  partners. 

Miller  y.Bapp,  614 
PASSENGER. 

See  Common  Carrier. 
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PATENT  RIGHT. 
See  EviDENCB,  15 ;  Jubisdiction,  3. 

PAYMENT. 
See  Taxes,  2. 

PHYSICIAN  AND  PATIENT. 
See  Will,  10. 

PLEADING. 

See  Action,  1,  3 ;  Dbcbdbnts'  Estates,  4, 5 ;  Employbb  and  Employe  ; 
Harmless  Erbor,  1,  2,  3,  4 ;  Mandamus  ;  Plea  in  Bab  ;  Variance, 
1,  2,  3. 

1.  Indeflnitness. — Bemedy. — Motion, — Practice, — ^Where  a  complaint 
is  indefinite,  the  proper  remedy  is  by  motion  to  make  more 
specific,  and  if  such  motion  is  not  made,  the  defect  is  cured  by 
judgment.  Garard  v.  Oarard,  1 5 

2.  Complaint,  Sufficiency  of. — Fees,  Becovery  of.—Exhihit,  When  Proper* 
— ^Where  an  action  is  brought  to  recover  money  paid  on  a  judg- 
ment, a  transcript  of  the  judgment  is  not  necessary  or  proper  as  an 
exhibit  with  the  complaint,  for  the  payment  of  the  money  is  the 
foundation  of  the  action,  and  such  exhibit,  if  made,  can  not  be 
looked  to  to  supply  any  defect  in  the  complaint. 

Fuller  V.  Cox^  46 

8.  Cross-Complaint, — Construction  of. — Mortgage  Deed. — Security  of 
Wife  for  Susband, — Parties,  Heirs  or  Administrator, — A.  and  B. 
agreed  to  exchange  lands.  A.  was  indebted  to  C,  and  by  agree- 
ment between  A.  and  his  wife,  and  B.  and  C,  B.,  in  makine 
the  exchange  deed,  deeded  one  hundred  acres  to  A.'s  wife,  and 
three  hundred  and  eleven  acres  to  C,  as  security  for  the  in- 
debtedness from  A.  to  C.  A.  and  his  wife  thereafter  procured  B. 
to  convey  to  A.'s  wife  the  three  hundred  and  eleven  acres  con- 
veyed to  C.  as  security.  A.'s  wife  brings  suit  to  auiet  her  title 
to  all  of  said  land.  C.  having  died  intestate,  his  neirs,  treating 
the  deed  as  a  mortgage,  seek,  by  cross-complaint,  to  have  it  fore- 
closed to  pay  said  indebtedness. 

Held,  that  the  cross-complaint,  in  substance  as  the  facts  above  set 
out,  can  not  be  construed  as  showing  that  the  mortgage  deed  se- 
curinpf  the  husband's  debt  included  land  of  the  wife,  making  her 
security  for  her  husband,  and  therefore  void. 

Held,  also,  that  an  objection  that  the  cross-complaint  was  not  by  an 
administrator  of  C.'s  estate,  instead  of  by  C.'s  heirs,  is  untenable. 

Pool  V.  Davis,  323 

4.  Complaint. — Breach  of  Contract. — Allegation  of. — In  an  action 
founded  on  contract,  the  complaint  is  insufiicient,  which  does 
not  allege  a  breach  of  the  contract.  Stanton  v.  Kenrick,  382 

6.  Complaint. —  Multiplicity  of  Matters,  —  General  Allegation, — Evi- 
dence.— Where  the  matters  to  be  pleaded  tend  to  indefiniteness 
and  multiplicity,  a  general  allegation  is  ordinarily  allowed,  and 
the  separate  items  of  the  collective  amounts  may  be  proved,  when 
the  complaint  shows  the  extent  and  complicated  character  of  the 
matters  in  controversy.  Equitable,  etc.,  Ins.  Co,  v.  Stout,  444 

6.  Agreement  of  Parties. — When  Dispenses  With  Special  and  Supple- 
mental Pleadings. — Belief. — Estoppel. — Where  the  parties  to  an 
action  agree  before  entering  upon  the  trial,  '^that  all  facts  in  any 
way  relating  to  the  case  in  hand,  or  affecting  the  merits  of  the 
controversy  on  either  side,  may  be  introduced  in  evidence  un- 
der the  pleadings  now  on  file,"  such  agreement  precludes  all  in- 
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sistence  that  the  relief  granted  is  hroader  than  the  pleadings  au- 
thorize. McJSlvsaine  v.  Hoaey^  481 

7.  Departure  in.  When  Takes  Place, — A  departure  takes  place  under 
the  code,  wnen,  in  a  subsequent  pleading,  a  party  deserts  the 
ground  taken  in  his  antecedent  pleading,  and  resorts  to  another. 

LouUvilley  etCy  B.  W.  Co,  v.  fferr,  6^1 

8.  Beply,  Sufficiency  of, — Unsoundness  of  Mind, — Contract,  Disaffirm- 
ance of. — A  reply  of  unsoundness  of  mind,  in  avoidance-^to  an 
answer  alleging  agreement  and  settlement  of  the  matter  in  liti- 
gation, by  the  i>arties,  and  a  part  payment,  and  a  tender  of  the 
balance  in  the  time  agreed,  and  a  production  of  the  same  in  court 
for  plaintiff — is  insufficient  which  does  not  allege  that  after  the 
execution  of  the  contract  the  plaintiff's  reason  was  restored,  and 
does  not  allege  any  act  by  him,  or  a  guardian  for  him,  disaffirming 
the  contract.  lb, 

9.  Complaint y  When  Good  as  Against  a  Joint  Demurrer, — ^If  a  com- 
plaint or  cross-complaint  is  good  against  any  of  the  defendants,  it 
IS  good  against  a  joint  demurrer  from  all  the  defendants. 

MUler  V.  Bappy  614 

10.  Complaint, — Prayer, — Character  of  Pleading,— The  fact  that  a  com- 
plaint or  cross-complaint  for  an  accounting  of  partnership  af- 
fairs concludes  with  a  demand  for  a  certain  sum  of  money,  does 
not  change  the  complaint,  from  a  demand  for  an  accounting, 
into  a  mere  demand  for  money  due.  lb, 

11.  Complaint  to  Befomi  a  Deed, — Sufficiency  of, — Consideration, — ^A 
complaint  to  reform  a  deed,  made  b^r  the  husband  to  his  wife 
through  a  third  person  for  a  past  consideration  of  $1,000,  is  suf- 
ficient, on  demurrer,  as  showing  a  conveyance  upon  a  valuable 
consideration.  Comstock  v.  Coon,  640 

12.  Complaint,  Sufficiency  of, — Cancellation  of  Notes, — Fraud, — Failure 
of  Consideration. — In  an  action  to  cancel  certain  notes  alleged  to 
have  been  fraudulently  obtained,  the  complaint  is  sufficient,  ir- 
respective of  the  charge  of  fraud,  to  entitle  the  plaintiff  to  their 
cancellation,  w^hich  shows  that  the  consideration  for  the  notes  has 
completely  failed.  Kramer  v.  Williamson,  655 

13 .  Comp laint,  Sufficiency  of. — Partition. — Beal  Estate , — Wife^s  Inchoate 
Interest. — Must  Show  Absolute  Interest. — Where  a  complaint  al- 
leged, in  substance,  that  plaintiff's  husband  convey ea  land  in 
wnich  she  did  not  join,  and  that  subsequent  to  such  conveyance 
he  obtained  a  divorce  from  her,  in  the  suit  for  which  she  obtained 
a  decree  for  $200  alimony,  which  sum  has  not  been  paid ;  that  the 
conveyance  was  made  to  defraud  and  defeat  the  collection  of  the 
alimony,  and  closing  with  a  prayer  that  she  be  declared  the 
owner  m  fee  of  one-third  of  such  land,  and  that  the  same  be  set 
off  to  her,  the  complaint  is  insufficient,  in  not  showing  that  the 
wife's  inchoate  interest  had  become  absolute. 

Huffmaster  v.  Ogden,  661 

14.  Wife^s  Inchoate  Interest.  —  Quieting  Title,  —Partition,— When  Bight 
of  Action  Accrues. — Another  paragraph  of  the  same  complaint  al- 
leging the  same  facts  as  above  set  out,  except  the  divorce  and  the 
alleged  fraud,  and  alleging  further  that  the  land  was  sold  on  exe- 
cution on  judgment  in  which  the  inchoate  interest  of  the  wife  was 
not  directed  to  be  sold,  from  which  sale  there  was  redemption 
made,  asking  that  her  title  be  quieted,  for  partition,  and  that  she 
be  given  possession  of  one-third  of  the  land,  is  insufficient,  in  fail- 
ing to  show  that  the  wife's  inchoate  interest  had  become  absolute 
under  section  2508,  R.  S.  1881.  lb. 
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PLEA  IN  BAR. 

See  Criminal  Law,  25 ;  Dbcbdents'  Estates,  1. 

PLEDGE. 
See  QuiBTiNG  Title,  2. 

PRACTICE. 

See  Bill  of  Exceptions,  3;  Exception  to  Decision  of  Coubt,  3; 
FoBMEB  Adjudication,  2;  Harmless  Error;  New  Trial,  4; 
Pleading,  1;  Unsoundness  of  Mind,  2;  Variance,  1. 

Bight  to  File  Papers  in  a  Cause, — Motion  to  Set  Aside  Judgment. — It  is 
a  rule  of  practice  that  so  long  as  a  caase  is  pending  in  coort,  any 
party  has  a  right  to  present  and  file  in  such  cause  any  paper  that, 
upon  its  face,  shows  that  it  is  connected  therewith,  and  is  of  such 
cnaracter  that  the  court  could  properly  take  action  thereon  and  af- 
ford to  the  ^arty  any  relief ;  and,  under  this  rule,  comes  a  mo- 
tion to  set  aside  an  erroneous  judgment,  it  being  the  duty  of  the 
court  to  hear  and  pass  upon  the  same,  to  enable  the  party  to  have 
all  his  exceptions  presented  to  the  appellate  tribunal. 

Smith  V.  Hams,  621 

PRINCIPAL  AND  SURETY. 
See  Real  Estate,  2. 

PRIVIES. 
See  Railroad,  1. 

PROMISSORY  NOTE. 
See  Contract,  2;  Former  Adjudication,  2;  Mortgage,  I. 

PROSECUTING  ATTORNEY. 
See  Office  and  Officer,  1,  2. 

PUBLICATION. 
See  Notice. 

QUESTION  OF  FACT. 
See  Unsoundness  of  Mind,  1 ;  Watercourse,  2. 

QUIETING  TITLE. 
See  Action,  1 ;  Pleading,  14 ;  Trial,  2. 

1.  Decedent^s  Estate. — Partition. — Heirs. — ^Where  all  the  heirs  of  a 
deceased  person,  except  A.,  B.  and  C,  join  in  executing  a  deed 
conveying  to  C.  their  interest  in  certain  of  the  land  which  had 
descended  to  them  from  said  decedent,  and  C.  afterwards  encum- 
bers such  land  with  a  mortgage,  which  in  due  course  of  time  is 
foreclosed  and  a  sheriff's  deed  executed  therefor,  and  subsequent 
thereto  a  partition  suit  is  broueht  to  which  all  the  heirs  of  said 
decedent,  including  A.,  B.  and  C,  are  parties,  to  each  of  which 
heirs  partition  is  made,  except  C,  C.  having  been  impliedly  ac- 
credited with  the  portion  conveyed  to  him  by  deed, — ^the  pur- 
chaser holding  title  by  virtue  of  the  sheriff's  deed  is  entitled  to 
have  his  title  quieted  against  A.  and  B.,  they,  by  the  partition  pro- 
ceedings, having  received,  or  being  presumed  to  have  received, 
their  due  proportion  of  the  lands  so  descending. 

Brovm  v.  G^cp«,  4 

2.  Lien. — Medianic^a  Lien. — Tenants  in  Common. — Pledge  to  Secure 
Payment  of  Lien. — Interest  in  Pledge. — Evidence. — A.,  B.,  C.  and 
D.  were  tenants  in  common  holding  by  conveyances  by  warranty 
deeds  from  a  common  grantor,  A.  and  B.  having  received  their 
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conveyance  prior  to  C.  and  D.  The  common  property,  at  the  time 
the  conveyances  were  made,  ^as  subject  to  a mecnanic's  lien.  The 
lien  was  foreclosed  and  the  property  soldj  the  lien  holders  pur- 
chasing at  the  sale.  The  lien  holders  assigned  the  certificate  of 
purchase  to  C.  and  D.,  and  upon  failure  to  redeem,  C.  and  D.  re- 
ceived a  sheriff's  deed  for  the  same.  Upon  the  conveyance  from 
the  common  grantor  to  0.  and  D.,  C.  and  D.  received  a  pledge  of 
a  certain  planer  with  attachments,  to  secure  the  payment  of  the 
lien  on  the  land  so  held  in  common,  the  grantor  agreeing  to  dis- 
charge the  lien  in  six  months.  A.  and  B.  bring  suit  to  quiet  their 
title  to  the  undivided  one-half  of  said  land,  and  C.  and  D.,  by 
cross-complaint,  ask  that  their  title  be  quieted  to  the  whole  of  the 
land,  by  virtue  of  their  title  by  sheriff's  deed,  or  that,  upon  re- 
fusal to  quiet  title,  a  lien  be  declared  in  their  favor. 

Held,  that  A.  and  B.  had  a  direct  interest  in  the  property  pledged  for 
the  payment  of  the  lien,  and  that  the  pledge  contract  was  admis- 
sible in  evidence. 

Held,  also,  that  it  was  the  duty  of  C.  and  D.  to  convert  the  pledged 
property  into  money  at  the  end  of  the  six  months  and  apply  the 
same  to  the  extinguishment  of  the  lien,  and  that  if  C.  and  D.  neg- 
lected to  use  diligence  in  the  sale  of  the  pledged  property,  and 
the  same  was  lost,  they  are  chargeable  with  its  reasonable  value 
at  the  time  they  ought  to  have  sold  it,  and  that  if  C.  and  D.  con- 
verted such  property  to  their  own  use,  they  are  likewise  charge- 
able, and,  in  such  case,  if  the  property  so  converted  equaled  in 
value  the  amount  of  the  lien,  C.  and  D.  are  not  entitled  to  a  lien 
for  money  paid  out  by  them  to  remove  the  mechanic's  lien,  but 
if  the  pledge  was  not  equal,  in  value,  to  the  lien,  A.  and  B.  are 
entitled  to  their  pro  rata  share  of  the  value  thereof. 

Held,  also,  that  G.  and  D.  could  not  purchase  a  lien  on  the  common 
property  and  thus  acquire  title  to  their  co-tenants'  interest  in  the 
land,  and  that  0.  and  D.,  at  most,  would  only  be  entitled  to  con- 
•  tribution  from  A.  and  B.  for  their  portion  of  the  lien  so  paid. 

Jennings  v.  Moon,  1 68 
RAILROAD. 

See  Common  Carrier  ;  Damages,  1 ;  Injunction,  1,  2 ;  Mandamus. 

1.  Bight  of  Way. — Appropriation  of  Land  For. — Damages, — Bemedy  of 
Land-Owner. — Equity, — Privies. — Where  a  railroad  company  ap- 
propriates land  to  its  own  use,  as  a  right  of  way,  with  the  con- 
sent of  the  owner,  with  the  understanding  that  the  damages  ac- 
cruing by  reason  of  such  appropriation  should  be  paid  as  soon  as 
the  road  was  completed,  the  owner  of  such  real  estate  may  main- 
tain the  common  law  action  for  damages,  on  failure  to  pav  the 
same,  against  either  the  company  appropriating  the  lana,  or 
may  maintain  an  equitable  action  for  aamages  against  another 
holding  title  under,  through  and  by  right  of  the  former  company, 
the  remedy  by  writ  or  assessment  being  simply  a  cumulative 
remedy  to  those  of  the  common  law  and  equity. 

Chicago,  etc.,  B.  W.  Co.  v.  Hall,  91 

2.  Conveyance  of  Land, — Stone  Quarry, — Bight  of  Svfiteh  Way  to, — 
Way  Appurtenant  to  Land  Conveyed. — Can  be  Used  for  no  Other 
Purpose  toithout  Liability  for  Damages. — Where  a  conveyance  is 
as  follows:  'This  indenture  witnesseth  that  William  P.  Malott 
et  al.  *  *  convey  and  warrant  to  the  Hoosier  Stone  Company 
*  *  the  following  rear  estate:  *  *  The  southeast  quarter  of 
the  northeast  quarter  of  section  thirty-three,  township  six  north, 
ranee  one  west  *  *  with  a  right  of  way  for  railway  switch- 
track,  from  line  of  the  Louisville,  New  Albany  and  Chicago  Rail- 
way to  said  lands,  over  lands  of  grantors,  in  section  thirty-four, 


INDEX.  735 

same  township  and  range/'  the  way  is  appartenant  to  the  forty- 
acre  tract,  the  stone  company  can  ase  it  only  as  appurtenant  to 
that  tract,  and  the  railway  company  has  no  rights  in  the  way 
not  granted  to  the  stone  company,  and,  without  the  consent  of 
the  grantors,  could  make  no  use  of  it,  except  as  agents  of  the  stone 
company  and  in  connection  with  the  stone  company's  use  of  its 
said  forty-acre  tract,  and  for  any  other  use  by  tne  railway  com- 
pany it  IS  liable  in  damages  to  the  grantors. 

LonisvilUy  etc.,  B.  W,  Co,  v.  Malott,  113 

3.  Consolidated  Company. — Liability  for  Penalty  Incurred  by  Lessee  of 
an  Extinguished  Company, — A  railroad  company  created  by  the 

*  consolidation  of  two  or  more  companies,  can  not  be  held  liable 
for  a  penalty  incurred  by  the  lessee  of  one  of  the  companies  ex- 
tinguished Dy  such  consolidation. 

State  V.  Pittsburgh^  etc,,  B,  W.  Co.,  578 

4.  Notice  of  Arrival  of  Trains, — Blackboards, — Statute  Construed, — 
Purpose  of  Statute. — ^The  act  approved  March  9,  1889,  requiring 
notice  of  arrival  of  trains,  etc.,  relates  to  companies  operating 
railways ;  and  an  omission  to  comply  with  the  statute  does  not 
involve  proj^erty  rights,  but  relates  to  the  conduct  and  manage- 
ment of  trains,  for  the  information  and  accommodation  of  the 
traveline  public.  The  owner  of  a  railway,  not  operating  it,  is  not 
within  the  letter  or  spirit  of  the  act.  lb, 

REAL  ESTATE. 

See  CoNTRAcrr,  1 ;  Convbyancb  ;  Damages,  1 ;  Dbcbdents'  Estates,  4  j 
Fee-Simple  ;  Lien,  2 ;  Pleading,  13 ;  Will,  6. 

1.  Disputed  Title. — Improvements  by  Occupant. — When  not  Made  in 
Good  Faith, — Where  action  is  brought  in  ejectment,  to  quiet  title, 
and  for  injunctive  relief,  and  the  defendant,  after  the  brin^n^  of 
the  action,  enters  upon  the  disputed  land  and  erects  buildings 
thereon,  he  can  not  be  said  to  be  an  occupant  in  good  faith ;  he 
assumed  the  hazard,  and  must  alnde  the  result. 

Bichvnne  v.  Presbyterian  Church,  80 

2.  Deed,  Assumption  in  by  Ghrantee  of  Incumbrance, — Principal  and 
Surety. — Contract. — Liability. — One  who,  in  a  deed,  assumes  and 
promises  to  pay  an  incumbrance  upon  land  as  a  part  of  the  pur- 
chase price,  oecomes,  by  that  assumption  and  promise,  the  prin- 
cipal debtor  to  the  holder  of  the  incumbrance,  and  liable  to  be 
sued  himself  for  the  debt,  in  the  first  instance.  In  such  case,  the 
grantor  remains  bound  for  the  obligation ;  yet,  as  between  the 
grantor  and  grantee,  the  former  is  surety  and  the  latter  principal. 

Stanton  v.  Kenrick,  382 

3.  Conveyance.— De^d  in  Husband's  Name. — Part  Consideration  by  Wife. 
— Credit  Gfiven  Husband  on  Faith  of  His  Ownership. —  Wife  Estop- 
ped.— ^Where  a  husband  purchases  land,  taking  the  deed  in  his 
own  name,  the  wife  furnishing  part  of  the  purchase  money  with 
knowledge  of  the  fact  that  the  deed  was  made  to  the  husband,  and 
suffered  the  deed  to  remain  on  the  public  records  for  nearly  two 
years,  and  allowed  him  to  receive  credit  on  the  faith  of  his  own- 
ership of  the  land,  she  can  assert  no  title  to  the  land  against  those 
who  had  no  notice  or  knowledge  of  any  such  claim  or  interest 
on  her  part,  and  who  have  acquired  an  interest  in  the  land  on  the 
faith  of  the  husband's  ownership.  Minnich  v.  Shaffer,  634 

RECEIVER. 

1.  Poxoer  to  Appoint.-— The  court  has  inherent  power  to  appoint  a 
receiver  in  any  case  where  it  is  found  necessary  to  protect  the 
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rights  of  all  parties,  and  to  properly  execute  the  decree  of  the 
coart.  McElvDoine  v.  Hosey,  481 

2.  Death  of. — Duty  to  Appoint  Another. — Partnership. — Settlement  of. — 
Where,  apon  application  and  satisfactory  showing,  a  court  has  de- 
creed a  final  settlement  of  a  partnership,  and  appointed  a  receiver 
to  take  charge  of  the  partnership  assets  and  execute  the  orders 
of  the  court,  and,  before  final  settlement  of  the  partnership,  the 
receiver  dies,  it  is  the  duty  of  the  court,  of  its  own  motion,  or  on 
motion  of  a  party,  to  appoint  another  receiver,  or  to  vacate  the 
order  of  the  court  appointing  the  receiver ;  for,  by  a  refusal  to  ap- 
point another  receiver,  or  to  vacate  the  order,  the  court  still  has 
possession  of  the  assets  of  the  firm,  but  refuses  to  carry  out  the 
purpose  for  which  the  possession  was  assumed. 

SmOh  V.  Harris,  621 
RECORD. 

See  Appeal;  Bill  of  Exceptions,  1,  2;  Evidsncb,  16;  Instbuctions 

TO  Jury,  1. 

REFORMATION  OF  INSTRUMENT. 
See  Deed,  2;  Pleading,  11. 

REMEDY. 
See  Action,  2 ;  Legislature,  1. 

REMONSTRANCE. 
See  Liquor  Law,  1,  2. 

REPLEVIN. 
See  Action,  2 ;  Contract,  2. 

REVIEW  OF  JUDGMENT. 
See  Judgment,  2,  4,  6 ;  Jurisdiction,  1 ;  Notice. 

SALE. 
See  Contract,  2;  Lien,  2;  Statute  of  Limitations,  1. 

SEDUCTION. 
See  Criminal  Law,  25. 

SELF-DEFENSE. 
See  Criminal  Law,  26,  82. 

SHERIFF'S  SALE. 

Action  to  Set  Aside. — Fraud. — Equitable  Lien. —  Burden  of  Proof. — 
Estoppel. — Contract. — A.,  at  the  time  of  his  death,  owned  a  cer- 
tain tract  of  land,  which  he  devised  to  B.  and  C.  for  life,  and 
the  remainder,  in  fee,  to  their  children,  providing  that  upon  failure 
of  B.  and  C.  to  pay  the  taxes  thereon,  his  exeootor'  snould  take 
charge  and  possession  of  said  land  and  apply  the  rents  to  the 
payment  of  such  taxes.  After  the  death  of  A.,  B.  and  C.  failed 
to  pay  the  taxes  assessed  against  said  land,  and  the  land  was  sold 
for  taxes  to  D.,  and,  the  land  not  being  redeemed,  D.  received  a 
tax  deed  therefor.  B.  and  C.  procured  E.  to  purchase  D.'s  in- 
terest in  the  land,  under  a  verbal  agreement  that  E.  should  pur- 
chase the  tax  title,  and  foreclose,  by  due  procedure,  the  lien  given 
to  purchasers  at  void  tax  sales,  and  that  tne  premises  should  then 
be  sold  by  the  order  of  £.,  at  sheriff's  sale,  to  satisfy  the  decree, 
and  that  £.  should  purchase,  at  such  sale,  the  property,  and  hold 
the  same  for  the  use  and  benefit  of  B.  and  C.  until  the  rents 
thereof  should  pay  E.  for  the  tax  lien  and  costs  of  foreclosure, 
ynth  interest,  then  E.  should  convey  the  same  to  B.  and  C,  or  to 
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their  children.  E.,  in  compliance  with  his  agreement,  purchased 
the  tax  title  of  D.,  foreclosed  the  lien,  and  had  the  land  sold; 
bat  instead  of  purchasing  at  the  sale,  according  to  agreement 
with  B.  and  C,  he  permitted  F.  to  purchase,  who  was  a  tenant  of 
the  land,  upon  the  understanding  that  F.  should  purchase  as  the 
agent  of  £.,  and  that  the  sheriff's  deed  therefor  should  be  made 
to£.,  and  that  £.  should  protect  F/s  lease  interest  in  the  land, 
which  agreement  between  F.  and  E.  was  made  to  prevent  com- 
petition at  the  sale.  F.  purchased  the  rents  and  profits  for  a 
period  of  seven  jrears  for  $455.82,  and  repudiated  the  agreement 
with  E.,  and  claimed  the  rents  and  profits  for  the  seven  years, 
the  rents  and  profits  for  such  period  being  fairly  worth  $1,500.  B. 
and  C.  seek  to  have  th&  sale  to  F.  set  aside. 

Held,  that  F.  is  estopped  from  claiming  the  benefits  of  his  purchase, 
and  that  B.  and  G.  were  not  guiltv  of  fraud  leading  to  the  result 
complained  of,  and  that  the  sale  should  be  set  aside. 

Held,  also,  that  F.  is  entitled  to  an  equitable  lien  on  the  land  for  the 
purchase  price  of  the  rental  paid  oy  him. 

Held,  also^  that  F.  is  bound  by  his  contract  with  E.  to  the  same  ex- 
tent that  E.  would  have  been  bound  had  he  purchased  at  the  sale. 

Heldf  also,  that  the  burden  is  not  on  B.  and  C.  to  show  that  any  per- 
son would  have  bid  more  for  the  land  than  F. ;  neither  is  a  failure 
of  the  finding  to  show  such  fact  equivalent  to  a  finding  that  no 
person  would  have  bid  more ;  and  since  the  purpose  of  F.  was  to 
prevent  competition,  he  can  not  be  heard  to  say  that  his  purpose 
was  not  effectual.  Stuart  y.  Brown,  232 

SPECIAL  FINDING. 

See  Masteb  Commissioneb  ;  New  Tbial,  4. 

Deed. — Execution  of, — Delivery, — A  finding  that  a  deed  was  executed 
includes  the  facts  that  the  deed  was  written,  acknowledged  and 
delivered.  Pool  v.  Davis,  323 

SPECIAL  JUDGE. 

See  Change  of  Venue,  2. 

SPECIAL  VERDICT. 

When  Sufficient, — Evidence  and  Conclusions  of  Lava, — Venire  De  Novo, — 
A  special  verdict  should  not  be  defeated  by  a  strict  construction, 
nor  from  the  fact  that  it  may  contain  unnecessary  statements  of 
the  evidence  or  of  conclusions  of  law.  If,  after  eliminating  such 
unnecessary  statements,  there  remain  findings  of  facts  sufficient 
to  support  the  judgment,  the  court  will  not  grant  a  venire  de  novo. 

Equitable,  etc,,  Ins,  Co,  v.  Stout,  444 

STATUTE  CONSTRUED. 

See  Descent  ;  Elections  ;  Fees  and  Salabies  ;  Mechanic's  Lien,  1, 
2 ;  Municipal  Cobpobation,  1 ;  Natubal  Gas,  1 ;  Office  and  of- 
FiCEB,  1 ;  Railboad,  4. 

1.  Constitutional  Law. —  Fireman'^ s  Fund, — Insurance, —  Taxes, — ^The 
act  of  March  the  9th,  1891,  Acts  1891,  p.  415,  for  the  creation  of  a 
fireman's  pension  fund,  etc.,  is  unconstitutional  as  being  in  con- 
flict with  tne  provision  of  the  constitution  relating  to  the  title  of 
acts.  Henderson,  Aud.,  v.  London  and  Lancashire  Ins.  Co,,  23 

2.  Taxes  Uniform  and  Equal. — Constitutional  Law.— Fireman^ s  Fund. — 
Insurance. ^— Such  act  is  also  unconstitutional  as  not  being  uni- 
form and  of  equal  rate  of  taxation,  applying  to  a  portion  of  a 
class  only.  lb. 

Vol.  135—47 
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STATUTE  OF  FRAUDS. 
See  Trust  and  Trubtes,  2. 

STATUTE  OF  LIMITATIONS. 

1.  Defective  Titles, — Imperfect  Sales. — ^The  statute  of  limitationfi  ap- 
plies to  defective  titles  and  imperfect  sales. 

Havsley  v.  Zigerly,  248 

2.  SiSn  Years. — Subrogation. — Decedents  Estate. — In  an  action  for  sub- 
roffation,  where  the  complaint  alleges  that  the  plaintiff  paid  the 
iudgment  to  which  he  asks  to  be  subrogated,  more  than  six  years 
before,  and  that  within  six  years  therefrom  the  debtor  died,  and 
alleging  the  sabstitation  of  the  personal  representative  as  re- 
quired oy  section  298,  R.  S.  1881,  the  complaint  is  not  demurrable 
on  the  ground  of  six  years'  limitation.  Boeder  v.  Keller,  692 

STAY  OF  EXECUTION. 
See  SuPBSMs  Court,  2. 

STENOGRAPHER'S  REPORT. 
See  Bill  of  Ezckptions,  1,  2. 

SUBROGATION. 
See  LisN,  1 ;  Statute  of  Limitations,  2. 

SUPREME  COURT. 
See   Jurisdiction,    1. 

1.  Jurisdiction, — Equity. — ^The  jurisdiction  of  all  cases  of  exclusive 
equitable  cognizance  is,  on  appeal,  in  the  Supreme  Court. 

Qarard  v.  Oarard,  15 

2.  Power  to  Stay  Execution  in  Capital  Cases, — Criminal  Law. — ^The 
Supreme  Court  has  the  power  to  grant  a  stay  of  execution  in  a 
capital  case,  pending  before  it  on  appeal,  when  necessary  to  en- 
able it  to  investigate  and  property  decide  the  questions  presented 
by  the  record.  It  has  this  power  independent  of  any  statutory 
provision,  sections  1874  and  1888,  R.  S.  1881^  being  simply  declar- 
atory of  the  power  which  existed  before  their  enactment.  Butter 
V.  State,  97  Ind.  373,  modified.  Parker  v.  State,  534 

SUPREME  COURT  PRACTICE. 
See  Evidence,  14 ;  Appeal. 

1.  Sufficiency  of  Evidence  to  Support  Verdict. — Where  there  is  evi- 
dence for  and  against  the  finding  of  a  necessary  fact,  it  is  the  dutv 
of  the  appellate  tribunal  to  determine  whether  there  was  a  fail- 
ure of  eviaence  to  support  a  material  issue  involved. 

Michener  v.  Bengel,  188 

2.  Weight  of  Evidence. — Where  there  is  evidence  from  which  a  fact 
might  be  inferred,  and  such  fact  is  found  in  the  trial  court,  the 
appellate  tribunal  will  not  review  such  finding. 

Stanton  v.  Kenrick,  382 
SURETY. 

See  Pleading,  3. 

TAXES. 

See  County  Auditor;  Statute  Construed,  1,  2. 

1.  Power  of  Taxation. — Equal  and  Uniform. — Class  Legislation, — ^The 
taxing  power  of  the  State  can  not  be  made  the  means  of  levying 
municipal  taxes  upon  a  fraction  of  a  class,  and  of  bestowing'  the 
taxes  BO  levied,  upon  a  small  fraction  of  the  citizens. 

Henderson,  Aud.,  v.  London  and  Lancashire  Ins.  Co.,  23 
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2.  Irregularities  in  Levy. — Injunction. — Payment  or  Tender  of  Part  Due. 
— Mere  irregularities  in  the  levying  of  taxes  or  the  making  of  as- 
sessments will  not  avoid  their  collection ;  and  where  any  part  of 
a  tax  or  an  assessment  is  due,  that  part  must  be  paid,  or  at  least 
offered  to  be  paid,  before  suit  will  lie  to  enjoin  the  collection  of 
the  part  alleged  to  be  illegal.  Florea,  Treas.,  v.  McAffee,  640 

3.  Injunction. — Collection  of  Assessment  for  Gravel  Road. — Injunction 
will  not  lie  on  account  of  the  fact  that  provision  was  made  for 
collecting  a  part  of  the  assessment  for  the  construction  of  a  free 
gravel  road  before  it  was  actually  needed  for  the  payment  of  bonds 
or  interest  to  become  due.  lb. 

4.  County  Board  of  Equalization, — Assessment, — Collateral  Attack. — 
Corporation. — Capital  Stock. — Assessment  of, — The  action  of  a 
county  board  of  equalization  is  not  subject  to  collateral  attack,  by 
injunction  or  otherwise,  unless  the  assessment  is  void,  and  not 
merely  erroneous.  Such  board  is  a  quasi  judicial  tribunal,  and 
binds  every  one  within  its  jurisdiction.  It  has  exclusive  original 
jurisdiction  in  the  assessment  of  the  capital  stock  of  corporations, 
where  the  value  of  such  stock  exceeds  the  value  of  tangible  prop- 
erty, and  whether  the  value  of  such  stock  exceeds  the  value  of  the 
tangible  property,  is  a  question  for  the  board  to  decide. 

Jones,  Treas.y  y,Bushville  Natural  Qas  Co.,  594 

5.  Evidence. — Tax  Duplicate, — Assessment  by  County  Board  of  Equal- 
ization,— ^The  tax  duplicate  is  not  admissible  in  evidence  for  the 
purpose  of  showing  what  action  was  taken  by  the  board  of  equal- 
ization, lb, 

TITLE. 

See  Contract,  2 ;  Evidence,  1 ;  Fee-Simple  ;  Real  Estate,  1 ;  Statute 

OF  Limitations,  1 ;  Will,  6. 

TRESPASS. 
See  Injunction,  5. 

TRIAL. 
See  Justice  of  the  Peace,  1, 2. 

1.  By  Jury. — By  Court, — Case  of  Equitable  Cognizance. — It  is  not  error 
for  the  court  to  submit  a  case  of  exclusive  equitable  cognizance 
to  a  jury,  for  a  finding  of  the  facts,  when  done  solely  for  the  in- 
formation of  the  court,  and  the  verdict  of  the  jurv  is  treated 
merely  as  advisory,  and  the  court  makes  its  own  finding,  such 
that  were  all  the  jury  proceedings  stricken  from  the  record,  there 
would  still  be  left  a  complete  trial,  finding,  and  judgment. 

Oarard  v.  Oarard,  15 

2.  By  Jury,— To  Quiet  Title  or  to  Declare  a  Lien,— How  Tried,— De- 
mand for  Trial  by  Court,  When  too  Broad, — Where,  upon  a  given 
state  of  facts  as  set  forth  in  the  complaint  relating  to  real  estate, 
the  plaintiff  asks  that  his  title  be  quieted  to  the  same,  or,  that 
upon  refusal  to  quiet  title,  a  lien  be  declared  in  his  favor, 
such  action  is  triable  by  a  jury ;  and  where  a  party  makes  his  de- 
mand for  a  trial  by  the  court  so  broad  as  to  include  an  issue  tri- 
able by  a  jury,  there  is  no  error  in  refusing  the  demand. 

Jennings  v.  Moon,  1 68 

TRUST  AND  TRUSTEE. 

1.  Resulting  Trust. — Naked  or  Nominal  Trust, — Conveyance  by  Husband 
and  Wife  without  Consideration. — Parol  Agreement  to  Beconvey  Part 
to  Wife. — Where  a  husband  and  wife  join  in  the  conveyance  of 
the  husband's  lands  by  a  deed  absolute  upon  its  face,  to  one  A., 
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without  consideration,  with  the  agreement  and  understanding 
between  the  grantors  and  the  grantee  that  the  grantee  should 
immediately  reconvey  an  undivided  one-third  of  the  same  in  fee 
simple  to  the  wife,  and  that  he  should  hold  the  other  |two-thirds 
in  trust  for  the  husband  until  a  certain  debt  owing  by  the  hus- 
band to  him  should  be  paid,  but  failed  and  refused  to  reconvey 
the  one-third  thereof  to  the  wife,  and  died  not  having  reconveyed 
said  one-third  to  the  wife,  A.  will  be  deemed  to  have  held  the  un- 
divided one-third  in  trust  for  the  wife,  and  the  trust  being  a  mere 
naked  or  nominal  one,  the  law  puts  the  title  at  once  in  the  bene- 
ficiarv ;  the  ownership  of  the  one-third  was  never  in  A.,  and  the 
one-third,  at  his  death,  did  not  descend  to  his  heirs ;  and  the  wife 
is  entitled  to  have  her  interest  in  the  lands  set  off  to  her. 

Myers  v.  Jackson,  136 

2.  Statute  of  Frauds. — Asa  Cover  for  Fraud. — Parol  Evidence. — ^The 
statute  of  frauds  can  not  be  used  as  a  cover  for  fraud,  and  trusts 
such  as  above  set  out  may  be  proved  by  parol  evidence.  lb, 

UNSOUNDNESS  OF  MIND. 
See  Evidence,  2 ;  Pleading,  8 ;  Will,  8. 

1.  Person  of  Unsound  Mind. —  Care  for. —  Compensation  for  Care. — 
Charge  Against  Ward^s  Estate. — JReasonableness  of. —  Question  of 
Fact. — Where  the  guardian  of  a  person  of  unsound  mind  makes  a 
contract  with  another  for  the  boarding,  clothing  and  caring  for 
his  ward,  compensation  for  such  services  is  a  proper  charge  against 
the  ward's  estate,  and  the  reasonableness  of  such  a  claim  is  a 
Question  for  the  court,  after  hearing  and  considering  the  evi- 
dence. Miller  v.  Hart,  201 

2.  Appearance. — Hoxo  Made. — Practice. — In  such  a  case,  the  ward  can 
only  appear  in  court  by  his  guardian,  and  any  papers  filed  in 
the  name  of  the  ward  alone  should  be  stricken  out  and  disre- 
garded, lb, 

VARIANCE. 

1.  Pleadings  and  Evidence, — ^estion.  How  Saved. — ^To  save  a  ques- 
tion as  to  an  alle^d  variance  between  the  pleadings  and  the 
proof^  the  party  objecting  must  make  his  objections  at  the  proper 
time  m  the  trial  court,  and  if  he  fails  to  do  so,  he  can  not  after- 
wards avail  himself  of  the  objection.  Kruger  v.  State,  573 

2.  Pleadings  and  Proof, — Criminal  Law. — Arson. — Where  an  indict- 
ment for  arson  charged  the  property  to  be  that  of  "Bemd  Broth- 
ers,'' and  the  proof  was  that  it  belonged  to  Peter  and  Daniel 
Bernd,  who  were  partners  and  brothers,  their  firm  name  being 
'^Bemd  Brothers,'^  etc.,  such  variance  is  immaterial  and  not 
fatal.  lb. ' 

3.  Pleadings  and  Proof. — Criminal  Law. — Arson. — Where  an  indict- 
ment for  arson  charged  the  property  burned  to  be  partnership 
property,  and  therefore,  in  law,  personalty,  but  the  proof  shows 
that  it  was  real  estate  belonging  to,  and  used  by,  the  partner- 
ship, such  variance  could  not  have  been  misleading,  and  is  imma- 
terial, lb, 

VENIRE  DE  NOVO. 

See  Special  Verdict. 

VERDICrr. 

See  Special  Finding  ;  Special  Verdict  ;  Supreme  Court  Practice,  1. 

1.  Sufficiency  of  Evidence  to  Sustain. — That  the  evidence  is  insufiicient 
to  sustain  the  verdict,  see  opinion.  Michener  v.  Bengel,  188 
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2.  Sufficiency  of  the  Evidence,— ThaX  the  verdict  is  sustained  by  the 
evidence,  see  opinion.  Hawley  v.  Zigerly,  248 

3.  Sustained  by  the  Svidence.—That  the  verdict  is  sustained  by  the 
evidence,  see. opinion.  Ourley  v.  Park,  440 

4.  Erroneous. — Without  the  Issues. — Improper  Evidence, — Misled  Jury, 
— Reversal  of  Judgment, — Account  and  Account  Stated, — Where  an 
action  is  based  upon  an  account  stated,  and,  also,  upon  an  item- 
ized account,  ana  by  the  hearing  of  evidence  relating  to  the  par- 
ticulars of  the  transactions  composing  the  account  stated,  and 
confusing  that  evidence  with  the  proper  evidence  as  to  the  item- 
ized account,  the  jury  are  misled,  and  their  verdict  comprehends 
findings  upon  facts  not  in  issue  before  them,  in  such  case  the 
whole  judgment  should  be  reversed  in  order  that  complete  justice 
may  be  done.  Equitable,  etc.  Ins,  Co,  v.  Stouty  444 

5.  Sufficiency  of  Evidence  to  Sustain, — ^That  the  verdict  is  sustained 
by  the  evidence,  see  opinion.  Kramer  v.  Williamson^  655 

WAIVER. 
See  Appeal;  Assignment  op  Errob,  1;  Will,  1. 

WATERCOURSE. 
See   Injunction,  2. 

1.  Befouling  Same. — Artesian  Well, — Sanitarium. — Injunction, — Dam" 
ages. — Where  one  sinks  an  artesian  well  upon  his  own  land,  and 
uses  the  water  to  bathe  the  patients  in  a  sanitarium  or  hospital 
erected  by  him  on  said  premises,  he  is  not  liable  to  injunction 
and  damages  for  allowing  the  water  to  flow  into  a  stream  which  is 
the  natural  watercourse  of  the  basin  in  which  the  artesian  well  is 
situated,  the  owner  being  free  from  negligence  or  malice  and  us- 
ing all  due  care  in  avoiding  injury  to  his  neighbor. 

Barnard  v.  Sherley,  547 

2.  Right  to  Have  Water  Descend  in  Pure  State. — Exceptions  to, — Reason^ 
able  Use  a  Question  of  Fact. — ^The  natural  right  to  have  the  water 
of  a  stream  descend  in  its  pure  state  must  yield  to  the  equal 
right  of  those  above.  It  is  not,  under  all  circumstances,  an  un- 
reasonable or  unlawful  use  of  a  stream  to  throw  or  discharge  into 
it  water  or  impure  matter ;  and  whether,  in  any  given  case,  such 
use  would  be  reasonable  or  not,  is  a  question  for  the  jury.        lb. 

WILL. 
See  Evidence,  11. 

1.  Witness  to  Will,  an  Attorney  who  Drafted  It, — Competency, —  Waiver, 
— Attorney  and  Client. — Where  a  testator  selects  as  one  of  the  wit- 
nesses of  his  will,  an  attorney  whom  he  has  employed  to  draft 
the  will,  by  such  act,  the  testator  will  be  deemed  to  have  waived 
all  objections  that  might  otherwise  have  been  made  to  the  testi- 
mony of  such  witness  of  facts  acquired  in  the  professional  rela- 
tion of  attorney  and  client.  The  testator  will  be  presumed  to 
have  acted  with  a  desire  to  support  his  sanity  and  the  validity  of 
his  will,  and  that,  in  choosing  a  witness,  he  intended  to  waive 
every  obstacle  to  the  witness*  competency.     Pence  y.Waughj  143 

2,  Construction  of, — Distribution,  When  Per  Stirpes,  When  Per  Capita, 
— Advancements. — Where  the  provisions  of  a  will,  relating  to  the 
manner  of  distribution  of  the  estate,  are :  '*I  will  and  direct  that 
all  my  property,  both  real  and  personal,  shall  be  distributed  in 
equal  portions  among  the  children  of  the  following  named  per- 
sons :•♦*♦•♦  I  mean  and  intend  that  the  children  of 
these  parties  above  named,  without  any  regard  to  numbers,  shall 
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be  coanted  as  one  family,  and  equally  divided  amonj^st  them  all," 
the  will  must  be  construed  to  mean  that  a  distribution  should  be 
made  per  capita  and  not  per  stirpes ;  and  the  fact  that  the  will  directs 
that  money  and  property  advanced  to  the  parents  of  certain  lega- 
tees shall  be  deducted  from  the  legacies  of  the  children  of  such 
parents  in  equal  proportion,  and  that  advancements  to  certain  of 
the  legatees  shall  be  deducted  from  the  legacy  of  each,  does  not 
affect  the  manner  of  distribution  as  indicated  in  the  will,  except 
that  owing  to  such  deductions  of  advancements,  there  can  not 
strictly  be  a  per  capita  distribution  in  equal  amounts. 

West  V.  Bassman,  278 

3.  ConstrticHon  of. — Distribution  Per  Capita,  Per  Stirpes. — ^Where  the 
devise  is  to  several  persons  belonging  to  different  classes,  bearing 
different  degrees  of  relationship  to  the  testator,  and  the  lan- 
guage of  the  will  leaves  the  question  of  distribution  in  doubt,  or 
the  language  does  not  exclude  a  distribution  per  stirpes,  then  the 
will  must  be  construed  as  intending  a  distribution  per  stirpes  and 
not  per  capita.  lb. 

4.  Construction  of  . — Words  in.  How  Construed. — ^Words  employed  in 
a  will  must  be  given  their  ordinary  meaning,  unless  there  is  lan- 
guage in  the  will  which  indicates  clearly  that  the  testator  did  not 
use  the  words  in  question  in  their  plain  and  ordinary  sense.    lb. 

5.  ^*  Children,^*  How  Construed. — When  Includes  Grandchildren,  When 
not. — ^The  term  "children,"  when  used  in  a  will,  will  be  construed 
in  its  ordinary  and  popular  signification,  and  will  not  be  con- 
strued to  include  erandcnildren,  when  there  are  other  persons  in 
existence,  at  the  date  of  the  will  or  when  the  bequest  or  legacy 
takes  effect,  answering  to  such  meaning  of  the  term.  lb, 

6.  Construction  of. — When  Vests  Title  in  Fee  to  Beal  Estate. — A  will 
of  the  following  tenor:  ** After  all  expenses  paid — of  settling  my 
estate,  I  do  hereby  give  and  bequeatn  to  my  wife,  Martha  Ross, 
all  my  property,  personal  and  real,  after  paying  my  just  debts  ana 
claims ;  first,  to  my  son,  Joseph  W.  Ross,^  five  hundred  dollars, 
and,  at  her,  my  wife's,  death,  he  to  come  in  equal  heir  with  my 
second  children ;  and  I  therefore  do  appoint  ♦  ♦  »  my  ex- 
ecutor," ete.,  must  be  construed  as  vestin|^  in  the  wife  the  fee  to 
all  the  land  of  which  her  husband  died  seized.    Boss  v.  Boss,  367 

7.  Bule  of  Construction. — Devise  in  Fee  for  Life. — Where  an  estate  in 
fee  is  devised  in  one  clause  of  a  will,  in  clear  and  decisive  terms, 
the  devise  in  fee  can  not  be  defeated  by  raising  a  doubt  in  a  subse- 

Suent  clause,  nor  by  any  subsequent  words  that  are  not  as  clear  and 
ecisive  as  the  words  of  the  clause  giving  the  estate  in  fee.       lb, 

8.  Evidence. — Sanity. — In  an  action  contesting  the  validity  of  a  will, 
alleging  unsoundness  of  mind,  testimony  relating  to  the  acts, 
conauct  and  language  of  the  testatrix,  in  court,  prior  to  her  death, 
is  admissible  as  bearing  upon  the  question  of  sanity. 

Qurley  v.  Park,  440 

9.  Evidence. — Beasonableness  of  Will.— Family  Connections. — Property. 
— In  such  case,  the  fact  that  the  testatrix  disinherited  her  only 
child,  that  he  was  needy  and  with  a  youn^  family,  are  circum- 
stances which  may  be  considered  in  determining  the  question  of 
sanity,  the  reasonableness  of  the  will,  the  testatrix's  family  con- 
nections, and  her  property,  being  proper  subjects  of  inquiry.    lb. 

10.  Witness. — Privileged  Communications. — Physician  and  Patient. — At- 
torney and  Client.'— Where  a  physician  is  present,  in  his  profes- 
sional capacity,  when  a  testator  makes  his  will,  knowledge  and 
information  obtained  then  and  there  as  to  the  sanity  of  the  test- 
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ator  is  privileged,  and  can  not  be  broaght  in  evidence,  unless  such 
privilege  is  waived ;  and  the  same  is  trae  of  communications  to 
the  attorney  who  drew  the  will.  Ih. 

11.  ConstnicHon  of. — Devise  to  Wife, — Life  Estate  With  Power  of  Dis- 
position of  Fee. — ^Where  a  provision  of  a  will  was:  "I  give  and 
devise  to  my  beloved  wife  *  *  all  my  property,  both  real  and 
personal,  after  paving  my  jast  debts,  to  be  and  remain  hers  dur- 
ing her  natural  life,  to  use,  enjoy  and  dispose  of,  as  she  may  de- 
sire," with  a  remainder  over  to  the  testator's  children,  such  pro- 
vision vested  in  the  widow  a  life  estate  only,  with  the  added 
power  to  dispose  of  the  fee,  leaving  his  children  to  take  under 
the  will  such  property  as  was  not  disposed  of  by  his  widow  at  her 
death.  Wiley  v.  Gregory ,  647 

WITNESS. 

See  Continuance,  1,  2;  Deposition;  Evidence,  11;  Will,  1,  10. 

Competency, — Question  for  Trial  Court. — Discretion. — Whether,  at  the 
time  of  a  trial,  a  witness  is  competent  to  testify,  is  a  question  that 
must  be  decided  by  the  tri^l  court,  and  will  not  be  reviewed  un- 
less there  is  an  abuse  of  discretion  shown. 

Dickson  V.'  Waldron,  607 
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